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NOT HAVING to ask permission is one of the most essential parts of freedom. To be free means to be able to make one’s own decisions – to take “the open road,” as Walt Whitman put it, “wherever I choose”1 – without first seeking some kind of approval from a superior. Freedom does not mean the right to do whatever pleases, regardless of harm to others – “for who could be free,” asked John Locke, “when every other man’s humour might domineer over him?” Instead, freedom means a person’s ability to “dispose, and order as he lists, his person, actions, possessions, and his whole property,” without having to obey “the arbitrary will of another.”2 Freedom means the ability to follow one’s own will: to do as one chooses with oneself – with one’s own abilities and property – without being required to ask leave of somebody else.3

This is the difference between rights and permissions. We have freedom when we can make the operative choices about our lives – about what to say, what our religious beliefs are, what jobs to take, or what to build on our property. To the degree that we must ask someone else to let us act, we do not have rights but privileges – licenses that are granted, on limited terms, from someone who stands above us.

Under the rule of monarchy, subjects enjoyed no freedoms except those that the ruler chose to allow. Someone wishing to travel, preach, start a business, publish a book, or engage in any number of other activities was first required to obtain permission from the authorities. Under such rules, the people enjoyed only privileges, not rights. Their freedoms took the form of forbearance on the part of the ruler, which could be revoked at any time. When America’s founders broke with the mother country, they sought to reverse this polarity. The government of the new United States would not give permissions to people but would have to ask permission from the people. The founding fathers pledged their lives, fortunes, and sacred honor to the proposition that all human beings are fundamentally equal, with none enjoying any special right to rule another. Government existed not to give people rights, but to protect the rights that were already theirs.

Sadly, today America is gradually losing this principle of freedom and becoming instead what I call the Permission Society – a society in which our choices are increasingly subject to government pre-approval. Whether it be building a house, getting a job, owning a gun, expressing one’s political beliefs, or even taking a life-saving medicine, laws and regulations at the federal, state, and local levels now impose permit requirements that forbid us to act unless we first get permission from the government. Thanks in particular to ideas that originated with the early twentieth-century Progressive movement, today’s leading politicians, judges, intellectuals, and activists now believe that we are not free unless and until the government says we are.

This book examines this dangerous trend and how we can fight back. I look at some of the different ways permit requirements affect our daily lives: from the most famous such rule – the “prior restraint,” which forces people to get permission before they may speak – to rules that require property owners to pay the government money or give it land in exchange for permission to build homes, to laws that force business owners to get permission from their own competitors before they may start operating, to laws that require government approval to take life-saving medications. These laws expand the power of the state, stifle innovation and entrepreneurship, and do violence to the basic principle of equality on which our nation’s institutions rest. Our Constitution promises more – and Americans deserve better.




CHAPTER ONE
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CHARTERS OF LIBERTY GRANTED BY POWER

IN 1792, in a short essay called “Charters,” James Madison succinctly explained what he thought was the essential difference between the United States Constitution and the constitutions of every other nation in history. “In Europe,” he wrote, “charters of liberty have been granted by power. America has set the example ... of charters of power granted by liberty. This revolution in the practice of the world may, with an honest praise, be pronounced the most triumphant epoch of its history.”1

The “charters of liberty ... granted by power” that Madison had in mind were the celebrated documents of freedom that kings and parliaments had issued throughout the ages, many still honored today: Magna Carta of 1215, the English Petition of Right of 1628, the English Bill of Rights of 1689. Documents like these had made the British constitution – unwritten though it was – the freest in the world prior to the American Revolution. A British subject enjoyed more room to express his opinions, more liberty to do as he liked with his property, more security against government intrusion, and greater religious toleration than the subject of any other monarchy in the known world.

Yet for Madison and his contemporaries, that was not enough. He and his fellow patriots considered “charters of liberty ... granted by power” a poor substitute for actual freedom because however noble their words, such charters were still nothing more than pledges by those in power not to invade a subject’s freedom. And because those pledges were “granted by power,” they could also be revoked by the same power. If freedom was only a privilege the king gave subjects out of his own magnanimity, then freedom could also be taken away whenever the king saw fit.

Whether Parliament could repeal the charters of British freedom was a point of controversy among lawyers and political thinkers up to, and after, the muskets began firing at Lexington and Concord. The British judge William Blackstone, whose four-volume Commentaries on the Laws of England was published in the 1760s and became a landmark in legal history, was proud that Great Britain was foremost in the world in terms of respecting the rights God gave all people. Yet at the same time, he believed that Parliament’s power was “supreme” and “absolute”2 and that, if it chose, it could change the rules of monarchical succession, alter the country’s religion, and “do everything that is not naturally impossible.”3 Parliament’s “omnipotence” was so vast that it had power over “[a]ll mischiefs and grievances, operations and remedies, that transcend the ordinary course of the laws.”4 Other thinkers, most notably John Locke, had argued that individual rights took precedence over government power, so that the people always retain the right to overthrow tyrannical rulers. But Blackstone rejected this idea because it “would jeopardise the authority of all positive laws before enacted.” As long as the British government exists, he wrote, “the power of parliament is absolute and without control.”5

The idea that Parliament’s “absolute” power included a right to revoke protections for individual rights repelled America’s founders. They believed that people are inherently free and that government answers to them, not the other way around. James Wilson, a signer of the Declaration of Independence who served alongside Madison at the Constitutional Convention, pointed out that if Blackstone was right in thinking that freedom is given to people by all-powerful rulers, then the “undeniable and unavoidable” consequence would be that “the right of individuals to their private property, to their personal liberty, to their health, to their reputation, and to their life, flow from a human establishment, and can be traced to no higher source.” That would mean that “man is not only made for, but made by the government: he is nothing but what society frames: he can claim nothing but what the society provides.”6 The fundamental problem with the monarchical idea of charters of liberty granted by power was that freedom could then only consist of those rights the king chose to grant and only for so long as he chose to grant them.

This was not just a theoretical problem. Monarchs often revoked “charters of liberty” after granting them. Even the glorified Magna Carta was repudiated not long after it was issued, and many kings refused to acknowledge its authority. Perhaps the most notorious example of the fragility of such charters came from France. In 1598, King Henry IV issued the Edict of Nantes, promising religious toleration to Protestants. For decades, Protestants and Catholics had murdered one another, most infamously in the St. Bartholomew’s Day Massacre of 1572, during which unknown thousands were slaughtered. Henry himself was spared only when he converted to Catholicism. (Three decades later, he was assassinated anyway, after more than a dozen attempts on his life.) Although the Edict proclaimed Catholicism the national religion, it also allowed Protestants to “live and abide in all the cities and places of this our kingdom ... without being annoyed, molested, or compelled to do anything in the matter of religion contrary to their consciences,” so long as they complied with the secular laws. This, Henry proclaimed, would “leave no occasion for troubles or differences between our subjects.”7

The Edict remained in place for nearly a century – until 1685, when King Louis XIV revoked it and proclaimed Protestantism illegal. Faced with new rounds of persecution, as many as 400,000 French Protestants fled to Britain, Sweden, and the North American colonies. Among them was Apollos Rivoire, whose son, taking the Anglicized name Paul Revere, became a leading Boston patriot. The revocation of the Edict terrified the Protestants of Great Britain, too; that country’s king was also a Catholic, and they feared he might imitate the French monarch.

British kings often betrayed their past promises. In the years after 1660, King Charles II and his successor, James II, sought to reorganize the North American colonies and bring them more directly under the Crown’s control. This, they hoped, would ensure that the colonists produced more profit for the mother country. Charles II decreed that what is now Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, and Connecticut would be reorganized as a new “Dominion of New England” governed by a single man who answered solely to the king. New York and New Jersey were soon added.

In 1684, Charles’s agent, Edmond Andros, and Andros’s aide, Joseph Dudley, arrived to take control of the new Dominion. They dismissed the Massachusetts colonial assembly and instituted autocratic rule, jailing those who resisted and rejecting the colonists’ assertions of British liberties. “You have no more privileges left you than not to be sold as slaves,” Dudley told one prisoner who asserted his right to a fair trial under Magna Carta.8 Andros and Dudley’s autocracy ended only when James II was overthrown in the Glorious Revolution of 1688. New England colonists, learning of the rebellion, immediately arrested the pair and sent them back to England. Only three years after the Dominion had been proclaimed, it was dissolved and the old colonies restored.

Almost a century later, good Massachusetts men like John Adams still seethed at the memory. George III’s ministers, Adams wrote in 1775, were “but the servile copyers of the designs of Andross [and] Dudley [sic].”9 Adams had good cause for this allegation: in the Declaratory Act of 1766, Parliament had asserted that it had authority to legislate for the colonies “in all cases whatsoever.”10 Some colonists viewed that act as essentially repealing Magna Carta. When it came time to declare independence, Adams and the other revolutionaries listed among Parliament’s malefactions “taking away our Charters, abolishing our most valuable Laws, ... altering fundamentally the Forms of our Government, ... suspending our own Legislatures, and declaring themselves invested with power to legislate for us in all cases whatsoever.”11 Americans had learned that royal “charters of liberty” were pie crust promises, which crumbled all too easily.12

Even after the Revolution, the founders were so skeptical of paper pledges of rights that the Constitution’s authors initially demurred when Americans demanded that it be amended to include a Bill of Rights. In their view, such “parchment barriers” typically proved useless in times of crisis, because those in power could so easily revoke them, ignore them, or argue them away. Better to focus instead on designing a government that would include checks and balances and other structural protections to prevent the government from acting tyrannically. Even when they agreed to add a Bill of Rights, they remained convinced that freedom could never be secured solely through written promises.

To them, freedom was not a privilege the state provides but a birthright the state must protect. George Mason put this point succinctly in June 1776, when he wrote in the Virginia Declaration of Rights that “all men are by nature equally free and independent and have certain inherent rights,” which include “the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety.”13 Government does not give people these rights – people already have them, and the people “cannot, by any compact, deprive or divest their posterity” of these rights. Thomas Jefferson would make the point even more concisely a month later, when he wrote in the Declaration of Independence that “all men are created equal” and are “endowed” with “inalienable rights,” which include “life, liberty, and the pursuit of happiness.” Government exists “to secure these rights,” not to grant them, and if it turns instead to destroying those rights, “it is the right of the people to alter or to abolish” that government.

Freedom Is Not Permission

These phrases are not mere rhetoric. They express a profound and elegant political philosophy. To understand it, we must begin with a basic presumption or default position. Logicians, lawyers, and laymen use such presumptions as the foundation for any argument. Presumptions of the “when in doubt do x” variety serve as starting points for any sort of discussion or agreement, so that we know where to go in the event that the agreement or argument fails. These sorts of “default rules” surround us every day. Many subscription services, for example, require people to opt out of annual renewal; unless they unsubscribe, the company presumes at the end of the first year that users want to pay for a second. These defaults are not set in stone, of course – the subscriber can decline the second year if he wants – but as a rule of thumb, it makes things easier by placing the burden on the subscriber to refuse a second year, rather than on the company to ask again after the first.

As this example suggests, choosing who bears the burden can have important consequences. If we start from a flawed initial position, we risk a dangerous and costly error. A subscriber who forgets to cancel might be surprised to see the second year’s charge appear on his bill.

Choosing an initial presumption is extremely important in the realm of politics or law, where the stakes are much greater. When we establish a presumption or a starting point for a political or legal argument, we are choosing what the normal rule will be, in the absence of good reason to deviate or in the event that we make a mistake. The obvious example is criminal law: courts presume a defendant to be not guilty and place the burden on prosecutors, which means that if the prosecutor fails to persuade the judge, or makes a mistake, the accused person is free to go.

In discussing politics, there are two possible candidates for an initial presumption. We might presume in favor of totalitarianism – everything is controlled by the government, and citizens must justify any desire to be free – or we can presume in favor of liberty and require anyone who proposes to restrict freedom to justify that restriction. Either everything is allowed that is not forbidden, or everything is forbidden that is not allowed. As Professor Richard Epstein observes, there is no third, middle-ground option, because there is no obvious midpoint between the two extremes: people will bicker endlessly about what qualifies as exactly halfway.14 So we must start by presuming either in favor of freedom or against it.

Yet these two candidates for starting points are not mirror images, and their differences are crucial. The differences are both procedural and substantive.

As a matter of procedure, starting with a presumption in favor of freedom is preferable because each step people take away from a state of liberty can be justified in theory by measuring whether they are better off. When two people sign a contract, they bind themselves, and in that sense are less free. But they consider themselves better off, and that is good enough, as long as they harm nobody else. It is not so easy to justify the reverse – a movement from a state of total unfreedom to one that is freer – because each step affects far more people. The totalitarian state is frozen solid, so that every action inflicts consequences on everyone else, and the slightest deviation from rigid order must therefore receive the approval of everyone affected. This means it is not always possible to determine whether people are better off at each step when they move in that direction. This, writes Epstein, “is why the restoration of even modest elements of a market system seem to pose such radical problems for Eastern European and Third World nations.”15

The point becomes clearer when we think about an individual: a free person can choose to become less free – he can sign contracts that limit his future choices, can voluntarily give up certain rights, or can surrender property he once could have used – but an unfree person cannot choose to become more free. Precisely because he starts out with no freedom, his capacity to choose alternatives for himself has vanished. He must ask his master for permission instead. This is why the road between freedom and unfreedom usually moves in only one direction. As Jefferson said, the “natural progress of things is for liberty to yield, and government to gain ground.”16

There is a deeper procedural reason why it is better to presume in favor of freedom than against it. The liberty presumption rests on a basic rule of logic: anyone who makes a claim must prove it – or, as a classic legal textbook puts it, “the issue must be proved by the party who states an affirmative, not by the party who states a negative.”17 In Latin, this is sometimes called the rule of onus probandi. Since proving a negative is technically impossible, the rule of onus probandi applies across the board to all claims: a person who asserts that the moon is made of green cheese, or that Herman Melville wrote Moby Dick, or one who claims that he may justly stop another from publishing his opinions or praying to the god of his choice, bears the burden of proving those claims.

The opposite rule – “throwing the burden of proof on the wrong side”18 – is a logical fallacy, and it too has a Latin name: probatio diabolica, or “the Devil’s proof.” Requiring someone to prove a negative is devilish because it perverts thought and leads to absurd results. It is also sometimes called “Russell’s teapot,” after an example given by the philosopher Bertrand Russell: nobody can prove that there is not a tiny teapot orbiting the sun, so small as to elude the world’s best telescopes.19 If you cannot see it, why, that just proves how tiny the teapot is! If you cannot detect it with the finest instruments, that only shows that you are not looking hard enough – and so forth. It is not possible to disprove even an absurd claim. Just as a person who says there is a teapot in space has the duty to prove it, so a person who claims the right to govern another person bears the burden of justifying that assertion. It is not possible to prove that one should not be ruled by another.

These procedural differences between the presumption of freedom and the presumption against freedom are a consequence of two substantive differences. First is the asymmetry between the past and the future. The past cannot be changed, but the future is what we make of it. That is why, offered the choice between a prize in cash or frozen assets of equal worth, a rational person chooses cash. Liquidity itself has value: cash can easily be converted into whatever the holder wants, while frozen assets may not serve one’s present needs, and selling or trading them takes time and effort. Freedom of choice is the liquidity of human action, just as property is human action in frozen form.

The second asymmetry is the asymmetry of personal consequences: someone deprived of freedom suffers a personal injury that is qualitatively different from the cost that a person suffers when he is stopped from taking away another person’s freedom. If Tom beats Joe or takes his property, Joe suffers a direct, personal injury different in kind from the harm Tom suffers when someone intervenes to stop him from robbing Joe. Our right to control our own lives and our rights (if any) to control the lives of others are simply not equivalent.

When thinking about government, therefore, it is better to presume in favor of freedom than to presume against it, not only because of the basic procedural rule of onus probandi, but also because of the substantive difference between freedom and its opposite. Simply put, the cost of having too much freedom is far smaller than the cost of having too little. At the very least, if we start with a presumption of freedom and later decide that less freedom would be preferable, we can move in that direction – whereas the reverse is not always true. And if we begin with the presumption of freedom and later conclude that that was an error, we are less likely to have hurt somebody as a result of that mistake than if we began the process by assuming away everybody’s liberty.

As mentioned earlier, one real-life example of these abstractions at work is the presumption of innocence in criminal law. If a judge put the burden of proof on the defendant to show that he did not commit the crime, the judge would be loading the dice against him. Even if the defendant proved he did not own the gun used to commit the murder, well, perhaps he borrowed it! To disprove that, he must now prove that he did not know the gun’s owner. But perhaps he paid that person to lie! – and so forth, infinitely. Every disproof only creates a new speculation, which must again be disproved. These speculations might seem silly, but they are not logically impossible, and requiring the defendant to prove his innocence – imposing the Devil’s proof on him – would require him to disprove even such bizarre conjectures. Every accused person would find himself in a hall of mirrors, forced to prove himself innocent of an endless series of baseless accusations, without regard for the rules of logic.

As a procedural matter, presuming innocence is preferable, because an erroneous conviction is harder to fix than an erroneous finding of innocence.20 And as a substantive matter, the presumption of innocence is better because a wrongfully convicted person suffers a different, more personal harm than the public experiences if a guilty person goes free.

Likewise, there are an indefinite number of speculative reasons that might defeat anyone trying to prove that he should not be deprived of freedom, just as there are an infinite number of “what ifs” that the “Devil” could use against a defendant who tries to prove he did not commit a crime, or a person who tries to disprove the existence of an invisible teapot: What if a person abuses his liberty? What if he doesn’t know how to use it wisely? What if he turns out to be a psychopath – or perhaps his children or grandchildren turn out to be psychopaths? What if there are top-secret reasons of state that warrant imprisoning him – reasons no judge may be allowed to see? Wary of the Devil’s proof, logicians place the burden on the person who asserts a claim, because that is the only logically coherent way to think. Likewise, the presumption of freedom requires those who would take away our liberty to justify doing so, because that is the only logically workable way to think about politics and law.

The Eleventh Circuit Court of Appeals made this point well in a 2013 case, when it required government officials to justify a policy of random drug testing that was challenged as an unconstitutional search. It would be “impossible,” the court said, to force the people who complained about the tests “to speculate as to all possible reasons justifying the policy they are challenging and then to prove a negative – that is, prove that the government had no special needs when it enacted its drug testing policy.”21 For the same reasons, we presume people are free and require those who would limit our freedom to justify doing so.

When the founders spoke of all people being created free and equal, they were not merely uttering slogans. They were making important statements about logic and human nature. Their starting point was equality: every person possesses himself or herself, and no person is singled out to rule another person by automatic right. There are exceptions to this rule – adults are the natural rulers of children, for example – but even this is only a temporary and limited condition; parents do not own their children. Normal, mature adults who communicate with one another and use reason have no fundamental entitlement to control one another. As Jefferson put it, nobody is born with a saddle on his back, and nobody is born wearing spurs.22 Or, as the Continental Congress declared in 1775, “If it [were] possible for men who exercise their reason, to believe that the divine Author of our existence intended a part of the human race to hold an absolute property in, and an unbounded power over others ... the inhabitants of these Colonies might at least require from the Parliament of Great Britain some evidence, that this dreadful authority over them has been granted to that body.”23 Anyone who purports to govern another must justify his right to do so. Merely making the assertion is not enough.

This was the idea James Madison considered the “most triumphant” achievement of the American Revolution. Under the British constitution, where “charters of liberty” were “granted by power,” the subject was not free unless he could persuade the government to allow him some freedom. Even then, his freedom might be taken away if the government saw fit to do so. But the American Revolution ushered in a new society, one which recognized that people are basically free, and the government exists at their mercy. The new Constitution was a charter of power granted by liberty. Freedom would be the general rule and government power the exception. This principle marked the revolutionary core of the Declaration of Independence.

Nonsense on Stilts?

When the Declaration was published, critics promptly saw it as a dangerous first step toward ending monarchy and proclaiming liberty to all mankind. Many royals prohibited newspapers from printing translations of it.24 In England, conservatives such as Jeremy Bentham and former royal governor of Massachusetts Thomas Hutchinson published rebuttals of it. Hutchinson dismissed the proposition that all people are equally entitled to freedom as “absurd,” because “if these rights are so absolutely unalienable,” it would be impossible to “justify depriving more than an hundred thousand Africans of their rights to liberty.”25 That accusation of hypocrisy certainly struck home, but it hardly proved that the patriots were wrong to pronounce the right of all human beings to be free. On the contrary, slavery is unjust only because the Declaration’s principles are true. Freedom is not a privilege that white people could justly withhold from black people – it is a right. Freeing the slave is not doing him a courtesy but undoing a wrong.

Bentham was more specific. Ridiculing the idea of equality, he proclaimed that the Declaration’s self-evident truths about inalienable human rights were absurd: “nothing which can be called Government ever was, or ever could be, in any instance, exercised, but at the expense of one or other of those rights.”26

That reaction is unsurprising, given Bentham’s well-known view that natural rights are “nonsense upon stilts.”27 Rights, in his opinion, were only privileges created by the government – the “sweet fruits” of government,28 which are essentially “fictitious,”29 while law is “real.”30 Law is fundamentally a “command [which] supposes eventual punishment.”31 So when we speak of rights, we only mean that the government will punish anyone who interferes with whatever thing is labeled someone’s right. And because “[t] he law cannot confer a benefit, without at the same time, imposing a burthen somewhere,” the government can only give one person a right by taking away the rights of someone else.32

To this day, many follow Bentham in dismissing the idea of natural rights and arguing that freedom is really given to us by the government, when it restricts the freedoms of others – that, for example, our right to private property is really nothing more than the government barring others from taking away our things. This “positivist” theory found its most influential supporter in the twentieth century in Supreme Court Justice Oliver Wendell Holmes Jr. Holmes, who proudly “sneered at the natural rights of man,”33 followed Bentham in arguing that what we call rights are really only “preferences,” supported by “the fighting will of the subject to maintain them.” They are essentially “arbitrary,” just as “you cannot argue a man into liking a glass of beer.”34 Rights are only subjective, personal desires, which the government chooses to protect on pain of punishment. They are manufactured at the state’s pleasure and for the state’s own purposes.

Positivism’s adherents have always claimed that this is a more “realistic” way of looking at things and have lauded themselves for waving away the Declaration’s abstractions about natural rights, which Holmes likened to “churning the void in the hope of making cheese.”35 But this alleged realism is far weaker than positivists maintain.

For one thing, the idea that rights are created by government fiat depends on the presumption that laws are only commands issued by the ruler. But this is not the case. Laws are not commands, as the influential legal philosopher H. L. A. Hart (himself a positivist) explained in his classic book, The Concept of Law. Laws are general rules that remain in place indefinitely, whereas commands are directed to specific people for particular reasons and are usually temporary. Also, laws are not always backed up by punishments: there is no punishment if a person fails to sign a will, for instance, even though a will must be signed to be legally valid. Marriage laws require a person to get a license, but there is no punishment for those who fail to get one, and some laws even recognize unlicensed “common-law marriages.” The rules for entering into a marriage or for writing a will cannot plausibly be called “commands.” Hart called them instead “power-enabling” rules – laws that enable people to act, rather than limiting what they can do – and these are laws even though they are not commands and are not backed up by punishment.36

Another way in which laws are not commands involves what the legal philosopher Lon Fuller called “the force which ideas have without reference to their human sponsorship.”37 Most legal questions, or disputes about ownership, are resolved outside a courtroom, by people who extrapolate from the existing rules to determine what they can do and what they own. The government is rarely even involved in this process, and it usually issues no commands. Instead, people consult the law – which has an internal logic from which they can decide whether something is legal, even if the government has never spoken on the question. Judges themselves use this technique to decide what the law is. If asked to determine whether some past event was legal, a judge will not issue a command. Instead, he determines that the thing that was done – the contract signed or the will drafted – was legal at the time it was done. Even when the Supreme Court issues controversial constitutional rulings, it pronounces that the Constitution has always meant such-and-such, that its natural logic has always provided this answer, even if nobody realized it at the time. For instance, when the court ruled in 2003 that state laws criminalizing private sex between two men or two women violated the Constitution, it explained that a previous decision holding otherwise “was not correct when it was decided.”38 Law has a quality of permanence that commands lack. That is why we speak of a “legal system.” Commands do not hold together as a “system” in this way.

Most importantly, commands represent a form of organization that Fuller called “managerial direction”; they are intended primarily to ensure that people accomplish tasks that their superiors set for them. But law is meant to enable people to accomplish their own purposes. It is essentially reciprocal – more like a promise than a command. Whereas managerial direction is a matter of expediently and efficiently achieving the manager’s purposes, the law is concerned with providing a framework of principles for people to pursue their own goals.

If laws are not commands, then the rights secured by laws cannot be privileges manufactured by the government. Rights can be created between people on their own, in accordance with a legal system, without the ruler even being aware of it. This happens whenever people buy or trade things. This is not true of privileges. A person can give or sell a car or a house to another person without first getting approval from some superior, because he owns the house or car by right. But a soldier who is given a special privilege to leave the base for the weekend cannot sell that pass to another soldier without his officer’s permission. The soldier has only a privilege manufactured by a command – not a right that the law must respect.

Characterizing rights as privileges granted by the command of a ruler deprives rights of the moral weight that is essential to their character as rights.39 According to the Declaration, rights are rooted in profound principles of justice and human flourishing. They connect government policy to moral rules about how we treat other people. The most essential right – the right to one’s own self – is “inalienable” in the sense that no matter how much we try, we cannot give it up. We cannot abandon our own minds, our own responsibility, our own hopes and fears. Self-possession, or what philosopher Tom G. Palmer calls a person’s “ownness,” is an inescapable fact of nature, not a gift from the government, and it is not possible to abolish it (although people can certainly be killed or imprisoned). “Each person is an individual and the owner of his or her acts,” writes Palmer. “[O]ne’s personhood is achieved by the acts that one owns, and the responsibility for those acts is the foundation for one’s rights, for the reason that hindering another from fulfilling his or her obligations is precisely to hinder that person from doing what is right, and therefore to act contrary to right.”40 That is why it is wrong to violate someone’s rights.

Privileges, by contrast, are parceled out on the basis of policy considerations, not moral considerations, and they may be altered for whatever reason the person who grants them considers sufficient. It is not wrong to decline to give someone a privilege or to revoke a privilege once granted. If freedom were only a privilege – a space the government draws around the individual and gives to him as a favor – then the distinctive character of rights would be lost, and they would lie on the same moral plane as, say, permission to go on land owned by the government, which it can revoke when it pleases. In such a world, we would not own our lives but would only have the permission to use ourselves as long as the government allows us.

This may seem like an extreme conclusion, but Bentham openly embraced it. In his view, the obvious conclusion of “reason and plain sense” was that “there is no right which, when the abolition of it is advantageous to society, should not be abolished.”41

Even if it were possible to imagine that the government gives each of us our rights, the next question to ask would be, Where did the government get them? Just as the government cannot give away money that it did not either obtain through taxes or print by fiat, so, if rights are the gift of the state, either it must have acquired them from us to start with or it must have simply manufactured those rights itself. The first option is ruled out, because that would imply that we have rights to begin with – something Bentham and his followers rejected. But the latter option only makes sense if the government is qualitatively different from us common folk, in that it can create rights when we cannot. In this theory, government is somehow fundamentally superior, deriving its powers by mere say-so.

Bentham endorsed this conclusion. Having ridiculed the idea that all men are created equal, he wrote that a law is simply the “wish of a certain person, who, supposing his power independent of that of any other person, and to a certain extent sufficiently ample ... is a legislator.”42 In other words, law is whatever the person with the biggest gun declares it to be. The king may parcel out to the people whatever privileges he sees fit and may take from them whatever he considers it necessary to take. In this theory, the government essentially owns us and chooses when to allow any of us to get a job, to marry, to own a house, to publish a book – or even when to not be robbed, raped, or murdered – and it may choose to “abolish” these rights whenever it likes. This is just what James Wilson meant when he said that people like Bentham think “man is not only made for, but made by the government.”43

One reason for Bentham’s rejection of natural rights, shared by many thinkers today, is that these rights can be violated.44 How can rights be “natural,” it is often asked, if they cannot prevent violations of freedom? But the advocates of natural rights never claimed they were inviolable. Indeed, the point of the Declaration was that these rights often had been violated. The natural rights theory only holds that violating a right is an injustice and that this is inescapable. Unlike a privilege, which can be justly abrogated, a person cannot justly be deprived of a natural right, and although the injustice of violating a person’s rights may go unpunished, it still remains an injustice. As rights are not created by the ruler’s mere will, so an unjust act cannot become just simply because the government does it.

This inescapable quality of justice was given eloquent expression in W. H. Auden’s poem “The Hidden Law”: although the hidden law “answers nothing when we lie” and “will not try / To stop us if we want to die,” it is precisely when we try to “escape it” or “forget it,” that we are “punished by / The Hidden Law.”45 As Auden’s language suggests, the argument that rights are “nonsense” because they can be violated is akin to arguing that law itself is nonsense because laws can be violated. That actually is what Bentham and his followers believed, which is why they strove to substitute command for law. Because they could not imagine that law could have any meaning unless backed up by punishment, they confused laws with commands and thus confused rights with permissions.

This leads to the most profound objection to the idea that rights are privileges “granted by power.” The Declaration asserts a presumption of equal rights – that everyone has the right to use himself, his skills, and his belongings as he wishes, as long as he respects the equal right of others to do the same. The Declaration therefore regards each person as an individual possessing dignity that the state must respect. Bentham’s permission model, on the other hand, depends on a fundamental inequality. A permission is something granted by someone above to someone beneath. One must ask one’s superior for a privilege and when one receives it, say “thank you.” But we do not normally ask our equals to respect our rights or thank those who do. We take it for granted that they should.

In a democratic society, laws are more like promises between equal partners than like commands from superiors to subordinates. Laws contain an element of reciprocity, in which the citizen and the state in some sense agree to act in certain ways.46 But the Permission Society, in which rights are only privileges conferred by the government, regards people as subjects to be alternately commanded and rewarded. The citizens of the Permission Society must treat their superiors with subservient meekness, begging and praising their rulers in hopes of being given favors. A free society, by contrast, encourages and depends upon a proud sense of self-reliance in the people. Thomas Jefferson emphasized this in his 1774 pamphlet, A Summary View of the Rights of British America, when he refused to apologize for the candid words he used when addressing King George III. The “freedom of language and sentiment” in which he expressed himself, said Jefferson, “becomes a free people claiming their rights, as derived from the laws of nature, and not as the gift of their chief magistrate.” To “flatter” the king would “ill beseem those who are asserting the rights of human nature.... [K]ings are the servants, not the proprietors of the people.”47

Is There a Right to Liberty?

Bentham claimed, and his positivist admirers still believe, that the rejection of natural rights represents a modern, scientific attitude. Those who believe in the theory of natural law, said Oliver Wendell Holmes, “seem to me to be in [a] naïve state of mind,”48 and his contemporary, law professor John Chipman Gray, called the idea of natural law an “exploded superstition.”49 But in fact, it was they who represented a regression to the ancient idea of the divine right of kings.50 By embracing the fallacy of the Devil’s proof – assuming that people are not free unless the all-powerful government says they are – they and their modern followers actually embraced a form of ultraconservatism, harkening back to the ancient mystique of royal absolutism. To them, laws are arbitrary pronouncements by the powerful – essentially a form of magic that citizens must believe in, on pain of punishment – instead of rational principles based on human nature. They were saboteurs, not iconoclasts.

A more curious example of contemporary rejection of the presumption of liberty is the influential philosopher Ronald Dworkin. Although he was no admirer of Bentham, Dworkin advanced a more sophisticated argument against the proposition that people are naturally entitled to liberty, and the problems with that argument reveals some of the essential flaws in the Permission Society generally.

Dworkin set out in his 1977 book, Taking Rights Seriously, to defend the idea of individual rights against positivist criticisms. But although he believed that people have rights the government must respect, he nevertheless argued that there is no right to liberty – there are only specific rights to particular liberties that are parceled out by the government. People have a right to try to persuade the government to give them these freedoms but no general right to lead their own lives as they choose. Later, apparently recognizing that this was not much improvement over positivism’s scorn for rights, Dworkin bizarrely reversed course and embraced the proposition that people do have a basic right to freedom.

Dworkin began by arguing that the crucial political question is not how to protect individual autonomy but “what inequalities in goods, opportunities and liberties are to be permitted” in society.51 This starting point immediately biased his argument, because it implicitly assumes that inequality is something that is or is not “permitted” – that is, that inequality only exists because the government allows it and that government should instead find ways to eliminate inequality by redistributing “goods, opportunities, and liberties.”

But inequality is not unjust if it is not the consequence of any wrongful act. To borrow an old example, imagine a world in which everyone has equal wealth. If some people freely choose to pay for tickets to see a famous basketball player demonstrate his superior skills, the ball player will amass millions of dollars, and the fans who paid for tickets will each have less money than they had before. But the resulting inequality is not unjust, because nobody has been injured.52 For the government to seize the basketball player’s earnings and redistribute them because inequality is not “permitted” really would be unjust. It would mean confiscating his fairly acquired wealth – essentially taking away his unique basketball skills without payment. As James Madison put it, people have “different and unequal faculties,” which enable them to earn “different degrees and kinds of property,” but although this will result in inequalities, “[t]he protection of these faculties” is the “first object of government.”53

Dworkin rejected this. He believed that “differences in talent” are “morally irrelevant.”54 In his view, justice did not consist of protecting people’s rights to the things they earn by employing their different talents and skills, or the things they inherit, such as their bodies. Instead, it consists of finding a proper “distribution” of the “goods, opportunities, and liberties” that are found in society. Where did these goods, opportunities, and liberties come from? Dworkin ignored this question and focused solely on questions of distribution – on slicing up the cake equally, so to speak, while disregarding the rights of the baker.55

Dworkin was wrong to equate justice with distribution.56 Actual justice occurs when people are allowed to keep what belongs to them or are compensated for having their things wrongfully taken away. Courts do justice by “making people whole” – by remedying injuries people have suffered – not by shaping society through the redistribution of goods, opportunities, or liberties. That is why judges normally do not ask how things should be divided up but instead look for evidence about who stole what, or who broke what, or whether the accused had some excuse for doing what he did. Society is not distributing goods or liberties to the victim of a robbery when she has her stolen property returned, or to an injured worker who receives compensation for a job-related injury, or to a slave who is liberated. Rather, justice has been done in these cases because the people whose property or rights were wrongly taken away are now having them restored.

Of course, what Dworkin had in mind was not that sort of justice but a different kind of justice – “social justice” – by which the government allocates property and freedom according to some preconceived formula. Yet calling this “justice” perverts the concept and corrupts the idea of rights. Because it holds that people’s talents and inheritances are “morally irrelevant,” the only way this theory can justify the ownership of “goods, opportunities, and liberties” is to hold that society has distributed these things in accordance with some recipe. But this takes an enormous stride toward authoritarian government. As philosopher Wallace Matson observed, the essential difference between free and unfree societies “is that in the latter, a person’s rank, etc., are assigned by bureaucrats, whereas in the former nobody makes such assignments – the individual decides what sort of life he wants to lead, and then pursues it.” Instead of “showing that it is a good idea to have a system of assignments at all,” writes Matson, Dworkin simply assumed this and devoted his energy to figuring out the formula bureaucrats should use when making distributions. But the real question is not between this or that method of distributing things, but between a controlled society, in which people have privileges distributed to them, and a free society, in which people’s inherent freedom is respected – or, in Matson’s words, “between that condition in which the economic decisions of individuals have their natural effect, on the one hand, and an artificially structured economy on the other.”57 The assumption that society must be artificially structured quietly transforms the free society into the Permission Society.

Dworkin seemed not to have recognized this. He wrote in Taking Rights Seriously that the principle of equality in a democracy lets government “constrain liberty only on certain very limited types of justification.”58 But if rights are something the state distributes, there can be no basis for this assertion, and Dworkin’s other writings contradicted it. He believed the citizen’s “fundamental” right is not a right to be left alone, but a right to “equal concern and respect in the political decision” about how “goods and opportunities are to be distributed.”59 This is only a right to take part in a collective, political choice about how to distribute resources, including freedom – essentially, a right to vote, not a right of private enjoyment.

Because his theory was based on distributing things in society, Dworkin had trouble justifying simple, personal freedoms – the right to go on a picnic, the right to compose a poem, or the right to marry a person of one’s choice – that have little political valence. True, he referred to a right of “moral independence”60 – the right to pursue the good life one sees fit – and argued that people should not be allowed to interfere with each other’s independence by imposing their notion of the good life on other people. But laws that interfere with “moral independence” do not interfere with a person’s right to participate in political decisions about distribution, which is the right he labels “fundamental.” It’s unclear, therefore, how moral independence could fit into his argument.

Dworkin insisted his theory would prohibit deprivations of personal freedoms because the people affected by such deprivations “suffer ... because their conception of a proper or desirable form of life is despised by others,”61 which he considered unacceptable. But this only begged the question, because he gave no reason to nullify decisions motivated by such disapproval, as long as those decisions do not interfere with a person’s more “fundamental” right to participate in political choices about the distribution of property or freedom.

When, in one essay, he focused in the question of “external preferences” – efforts by some people to tell others how to live – Dworkin was at last forced to turn to the libertarian theory of rights that he had rejected when arguing that there is no general right to freedom. His argument proceeded this way: a basic principle of democracy is that everyone gets an equal vote. But that principle would be undermined by a rule that, for example, allowed some people to vote twice as often as others. This proves that some kinds of political desires are automatically ruled invalid by the deeper principles of democracy.62 So, too, with moral beliefs about how others should live. Because such beliefs also have distorting consequences, they should be considered an invalid basis for a person’s vote.

To say that a deeper value – equal freedom, moral independence, or a right to guide one’s own life – takes precedence over democratic decision-making is to say that our natural right to freedom trumps any effort by government to dictate how we should live. Dworkin was embedding rules that protect liberty into his view of democracy – even though he had started by denying that there was any such general right to liberty. Asked why he thought democracy should remain “neutral” about people’s moral choices, Dworkin answered that he “assumed” the goal of politics is to create a society in which people can “make the best and most informed choice about how to lead their lives.”63 But that is exactly the basic right to freedom he had set out to disprove.

The Right to Lead Our Own Lives – Always

This was not the only way Dworkin contradicted himself. The “assumption” that politics should enable us to lead our own lives is ultimately incompatible with the idea that justice is accomplished by “distributing” rights. To take a talented basketball player’s earnings away does not enable him to lead his own life, for one thing. For another, Dworkin’s “assumption” suggests that there are some rights that may never be justly redistributed by the state. But that means that distribution cannot be the foundation of justice, as he claimed. Instead, some rights must be too important to be “distributed.”

This objection came to the surface when Dworkin argued that government should not limit someone’s freedom “in virtue of an argument that the [person] could not accept without abandoning his sense of equal worth.”64 Presumably, “that sense of equal worth” is not itself one of the “goods, opportunities, and liberties” that the state may redistribute. But what about the self-worth of people who resent being forced by the welfare state to support idle people out of their paychecks? What about the basketball player’s sense of self-worth in a society that considers his talent to be “morally irrelevant”65 and seizes his justly acquired earnings to give to others?

We see a hint of an answer when Dworkin writes that laws persecuting atheists or other religious minorities would fail his “equal concern and respect” test because “[n]o self-respecting atheist can agree that a community in which religion is mandatory is for that reason finer.”66 But many self-respecting property and business owners are just as offended by laws that seize their belongings in order to “distribute” them to others. If “self-worth” or “equal dignity” are so important, then the same principles would also protect the rights of property owners. In casting about for a strong foundation for individual rights, therefore, Dworkin ended up finding a principle that really is fundamental – a substantive limit on what the state may “distribute.” But it was the general right to liberty he rejected: the right to pursue one’s own life and keep the fruits of one’s labor. Whether called “a sense of equal worth,” or “moral independence,” or an “assumption” that politics should enable people to “lead their lives,” this was just the old-fashioned presumption of freedom.

Why did Dworkin take this bizarre detour? Because as a political liberal, he hoped to fashion an answer to critics who accused him of hypocrisy for endorsing strong protections for “personal” and “political” rights such as sexual privacy and free speech while simultaneously denigrating “economic” rights such as private property and the freedom to make contracts. If, as Dworkin argued, “there is no such thing as any general right to liberty,”67 and the justification of “any specific liberty” can differ from the justification for any other, then it would be perfectly consistent for him to support some kinds of freedom while ignoring other freedoms: he could argue that atheists should not have their rights infringed, while also holding that the government could override “the right to liberty of contract sustained in the famous Lochner case.” “I cannot think of any argument,” said Dworkin, “that a political decision to limit such a right” as freedom of contract would “offend the right of those whose liberty is curtailed to equal consideration and respect.”68

The self-contradiction here is obvious. The Lochner case involved a New York law that banned bakers from working more than ten hours a day in bakeries. A product of lobbying by organized labor, Progressive activists, and owners of machine-run bakeries who saw restrictions on working hours as a way to restrict their competition,69 the New York Bakeshop Act was rooted in just the sort of “external preferences” that Dworkin otherwise considered inadmissible. It was not a decision expressed by bakers themselves but a law imposed on them and on bakery shop owners by the state legislature. The act was plainly designed to dictate the choices bakery workers might make about how to lead their lives – it gave force to government’s disapproval about certain types of economic decisions, and it violated the right of moral independence on the part of baker Aman Schmitter and his employer, Joseph Lochner. This was precisely why the Supreme Court ruled in their favor and struck the law down. Bakers, the court declared, were “equal in intelligence and capacity to men in other trades or manual occupations” and were “able to assert their rights and care for themselves” without needing the government’s “protecting arm.” Laws “interfering with their independence of judgment and of action” were “meddlesome”70 and demeaning. As mature adults, Lochner and Schmitter were “in no sense wards of the state.”71 The Bakeshop Act was unconstitutional because it offended their right to have their own economic choices accorded equal consideration and respect.

Dworkin’s effort to distance himself from Lochner was simply a failure. He was right about one thing: political decisions that dictate how others should live their lives ought not to be given the same respect as the choices people make about their own lives. But that argument only makes sense from the perspective of the libertarian position endorsed in the Lochner decision. Dworkin’s commitment to individual freedom clashed with his effort to justify modern liberalism’s hostility toward economic liberty, as symbolized by Lochner. To the degree that his argument supported personal freedom, it did so only by giving force – though often in different terminology – to the classical liberal principles of equality and liberty that he tried to refute.

The libertarianism of the Declaration of Independence locks the ideas of freedom and equality together for good reason. Under the monarchical system and its modern variants, government stands in a position of inherent superiority – above the law, dispensing the laws to inferior citizens below. Perhaps, if it thinks fit, it might also issue “charters of liberty,” but these are revocable, whenever the ruler thinks abolishing them would be “advantageous to society,” or whenever voters think a new “distribution” of our belongings is in order. But on the Declaration’s premise of equality, government does not stand in a position of superiority and does not distribute rights to citizens. Each of us is born free, with the right to act as we choose unless we interfere with the rights of others. It is the government that must ask permission of us, not the other way around.




CHAPTER TWO
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THE FREE SOCIETY VERSUS THE PERMISSION SOCIETY

THERE ARE essentially two ways for the government to regulate the things people do: the nuisance system or the permit system. These two approaches are based on the two different conceptions of freedom: right versus permission. The nuisance model rests on the premise that people have a right to act freely unless they harm someone else, while the permit system – as the word implies – assumes that people may not act unless the government allows them.

Nuisance law embodies an old legal principle, typically phrased in Latin: sic utere tuo ut alienum non laedas, or “do what you will with your property, so long as you do not harm another.” This ancient slogan, well over 1,000 years old,1 allows a person to use his property as he wishes, but if he harms his neighbor – say, causes too much noise or invites traffic that blocks the roads – his neighbor can sue for damages or for an injunction that will stop such abuses.

The permit system works in the opposite direction. It holds that a person may not do anything with his property that has not been approved by the authorities. This system – sometimes called “prior restraint” – bars the person from acting until he meets whatever criteria are set down as the requirements for obtaining permission to use his property as he wishes.

Each model has costs and benefits. One major drawback to the nuisance system is that it is essentially reactive: the neighbor typically cannot seek damages or an injunction until after he has suffered harm from some noxious act (or immediately before he does). This means that if the behavior in question is especially dangerous, the nuisance system might be ill-suited to preventing the neighbor’s injury. A property owner, for instance, who discovers that a dynamite factory is being built next door would probably not be reassured by being told that he can sue if the factory blows up. A nuisance system also seems poorly designed for regulating activities that inflict small but cumulative harms – as with some kinds of environmental contamination. If a factory emits tiny amounts of pollution over long periods of time, and problems only become obvious much later, neighbors might not be in a position to seek damages or an injunction afterward. The factory may have gone out of business by that time, or the harm may turn out so much greater than expected that the factory owners cannot afford to pay.

The permit system, by contrast, is proactive. It forbids the owner from opening the factory at all unless he first takes steps to prevent pollution or other harms. Neighboring property owners can, in theory, rest assured that the new factory has met certain safety standards before it is allowed to operate. Yet the permit system has severe drawbacks as well.

First, when a permit is valuable – for example, a business permit in a market where the government otherwise blocks people from doing business – those seeking permits will invest valuable time and energy trying to obtain one. This gives rise to the phenomenon economists call “rent-seeking.” When the government can redistribute wealth or opportunities – either by transferring money from some people to others or by granting licenses to do profitable things that are otherwise illegal – lobbyists will expend a proportional amount of effort to gain control of those opportunities. So if the government declares that only 13,000 taxicabs may operate in New York City – essentially the law today2 – then the value of a taxi medallion will be quite high, and businesses will invest heavily in their efforts to obtain a medallion and prevent others from getting one. That’s why New York City taxi medallions now sell for about $1 million.

Alongside this rent-seeking problem is the “knowledge problem” identified by Nobel Prize–winning economist Friedrich Hayek. Economic behavior is extremely complex, involving innumerable factors and information dispersed all over the globe. It is simply not possible for any individual or group to gather that information and organize it in ways that will enable them to plan an economy from the top down.

Another economist, Leonard Read, illustrated this point with a simple example.3 Nobody in the world, Read pointed out, can actually make a pencil. Although a pencil is a simple device, made of wood, graphite, and a few other materials, actually building a pencil from scratch involves too many factors for any central intelligence to actually manage. The wood comes from trees, which must be felled by lumberjacks. But the lumberjacks must be fed, which requires a restaurant to serve them lunch. The restaurant, in turn, needs bread and beef to serve, and that comes from wheat and cattle, which means the economic planner must also arrange for farms and ranches, as well as threshing machines, slaughterhouses, and trains. A few simple steps along this sort of “old lady who swallowed the fly” reasoning, and it is easy to see that all of the planet’s economic factors are somehow involved in making even a simple pencil. And if the manufacture of a pencil is too complicated for any person or group to organize, then there can be no hope that government can properly organize the taxicab business in New York City. There are simply too many details involved.

Permit systems run into the knowledge problem because they are based on the assumption that the officials charged with granting permits have the information necessary to make the “right” choices about what things should or should not be permitted. But bureaucrats rarely have that information, and they are often unable to consult the one factor – prices on a free market – that might help them decide. Even if such information were available, it would generally be drowned out by private interests, who (as we will see in chapter 5) often try to influence officials for their own benefit, or activist groups who exercise political influence but do not reflect the actual desires of consumers.

Meanwhile, bureaucrats’ own incentives cause further confusion. They face few consequences if they make the wrong choice because they are government employees, paid with tax dollars, and will probably not be penalized if they deny a permit to a much-needed business or give one to a business that does not satisfy consumers. Ordinarily, the forces of supply and demand on the free market would gauge public needs in an objectively measurable way, enabling business owners to determine what consumers want. If the demand for taxi services goes up, prices will increase, creating an incentive for companies to add more taxis to meet the new demand. The relative costs of wood, graphite, and rubber will help pencil manufacturers judge how many pencils to produce and when. But the permit system short-circuits this process, so that prices, the only reliable indicator of public preferences, are ignored. Officials instead base decisions on political considerations – popularity, influence, sound bites, personal favors – rather than the forces of supply and demand that reveal what consumers actually want.

This knowledge problem gets worse when laws that impose permit requirements try to specify the conditions people must meet in order to qualify for permits. Such conditions are often set forth in ambiguous and confusing terms. Vague laws are essentially a way of delegating power to administrators or judges to do as they see fit, with little oversight and virtually no accountability to voters.

Consider the New Jersey law that regulates when and where banks can open new branches. One section of that law, now repealed, blocked any national bank from opening a new office in a city with a population of less than 10,000 if there was already another bank headquartered in that city.4 State bureaucrats were allowed to waive that prohibition, but because the law did not specify the standards for when or why they should do so, a bank could not know whether it would qualify for a waiver or not. When one bank challenged the law, the Third Circuit Court of Appeals was reluctant to admit that the law provided no standards at all, so it turned to a report drafted years before for members of the legislature when they originally voted on the law. That report told lawmakers that the law would “permit the Commissioner to override the statutory prohibitions against [branches in towns with populations below 10,000] if he decides that the establishment of such banks is in the public interest.”5 Seizing on this extraordinarily broad language – which was not actually in the law itself but appeared in a report written by an unknown, unelected legislative staff member – the court announced that it had found a rule for officials to follow: they could grant a waiver if it was “in the public interest.” What does “public interest” mean? Whatever the officials said it meant. This is about as unclear as a law can get, but the court claimed it was not too vague, because after all, “a more precise formula cannot be devised without hurtful inflexibility.”6

Enforcement by Unelected Bureaucrats

Any law that requires citizens to get a permit before they can do something, and then provides only mushy and obscure criteria for getting a permit, gives officials power to enforce their will arbitrarily and unpredictably. After all, nearly anything can be plausibly described as “in the public interest.” That is why philosopher Hannah Arendt wrote that bureaucracy substitutes the “rule of cleverness” for the rule of law.7

Yet judges are usually reluctant to interfere with bureaucratic agencies. Agencies are staffed by experts in environmental science, or whatever the bureaucracy regulates, and therefore presumably know best. Judges have adopted a theory of deference, which allows bureaucrats to stretch their authority as broadly as they want so long as their acts are “reasonable,”8 an expansive grant of power that deprives citizens of the judicial protection promised by the Constitution, emboldens agencies to stretch their prerogative to the limit, and encourages lawmakers to write ever more vague laws to evade their responsibilities to the voters.

The result is something like this: A politician runs for office on a platform promising, say, to stop pollution. Once in office, he writes a bill that forbids anyone from emitting pollutants without a permit – and also establishes a new bureaucratic agency charged with determining what qualifies as a “pollutant” and how one goes about getting a permit. Once the bill is passed, the politician can tell his constituents that he has taken bold action to solve the problem and move on to the next issue. While voters are applauding his achievement, the new agency begins writing regulations, often with little public attention. These regulations are intricately complex, are backed up by severe penalties, and sometimes have nasty unintended consequences. The unelected officials employed by the agency have every incentive to interpret their mandate as broadly as possible because, after all, they act “in the public interest.” Within a few years, the agency has implemented thousands of petty and complicated rules, which are in effect a code of laws that no elected official ever approved and which neither they nor the voters can realistically control. If the agency ever takes a step that causes a controversy in the media – for instance, declaring a July 4 fireworks display to be illegal “pollution”9 – the politician who wrote the law can shake his head, claim that was not his intention, and chide bureaucrats for going too far – again winning the applause of voters. But since nothing short of a new law is likely to rein the bureaucracy in, he can probably do nothing meaningful about it, even if he wants to.

Agencies combine legislative, judicial, and executive powers. They write regulations, prosecute alleged infractions, and punish those they find guilty. This is particularly disturbing because although people can sometimes go to court to challenge an agency decision, judges are generally not allowed to consider evidence that was not first presented to the agency at one of its own hearings. Yet the legal rules of evidence typically do not apply to those agency hearings, which means that agencies can base their decisions on types of evidence that courts are not usually allowed to consider – hearsay, for example. Later, when the agency’s decision based on hearsay is appealed to an actual court, the judge is typically forced to rely exclusively on the evidence the agency used, including hearsay or other evidence courts normally cannot use. In some cases, courts are not allowed to review agency decisions at all.

The agencies that oversee permit requirements form a branch of government not contemplated by the Constitution, run by officials who do not answer to voters. The result is a powerful, invisible branch of government that the people cannot control. After the 2013 rollout of healthcare.gov became a fiasco, many critics demanded that Secretary of Health and Human Services Kathleen Sebelius resign. She refused, saying, “The majority of people calling for me to resign are people who I don’t work for.”10 That was true: as the head of an enforcement agency, she worked for the President, not voters. Americans spend much time and energy arguing over who should be elected to Congress or sent to the White House, but most of the laws that govern citizens’ lives are written not by elected officials but by bureaucrats whose decisions are shielded against the democratic process.

A fourth problem with permit systems is that whenever officials have the power to make decisions from which citizens will profit, those officials are in a position to demand something in return. At times this can take the form of outright corruption. More often, people seeking permits are forced to provide concessions to the government to serve some general social need. Property owners seeking to develop their land are often subjected to “exactions” that force them to give up property or cash to the government in exchange for development permits – or to surrender some of their property in exchange for permission to sell the rest. As we will see in chapter 6, one California city even forced a couple to give up their right to vote on certain property taxes in exchange for a permit to renovate their home.

Still another problem with permit requirements is that any violation of the requirement is itself against the law, even if the requirement is illegal. This two-layer effect often blocks people from challenging these laws in court. In 1963, city officials in Birmingham, Alabama, persuaded a state judge to order Martin Luther King Jr. and his supporters not to march in protest against segregation. City ordinances required protesters to obtain a permit, and King and his allies had not been issued one. King chose to ignore the court order and march anyway. He and over 1,000 protesters were arrested and sent to jail, where he wrote his famous “Letter from Birmingham Jail” on paper smuggled in by friends. His attorneys appealed, arguing that the permit requirement and the court order violated the First Amendment, but even sympathetic justices of the U.S. Supreme Court were unconvinced. Had King patiently appealed the order, they wrote, they might have ruled in his favor – in fact, the court later did declare the Birmingham permit requirement unconstitutional.11 But King’s outright defiance could not be tolerated, the court said, “however righteous his motives.” People may not “ignore all the procedures of the law and carry their battle to the streets,” because “respect for judicial process is a small price to pay for the civilizing hand of law, which alone can give abiding meaning to constitutional freedom.”12 That is true, but as King explained, such litigation can often take years and can become a “pseudo-legal way of breaking the back of legitimate moral protest.”13

Faced with endless permitting delays and burdensome demands from bureaucrats, property owners often find themselves in a similar position. A person who is told that he may only have a building permit on certain conditions, and believes those conditions are illegal, may not simply ignore them and build anyway. Laws in California and some other states bar him from accepting the permit under protest, starting construction, and later asking a court to rule on the question. Instead, he must postpone work, file a lawsuit, and wait – often for years, sometimes for decades – for courts to rule. However “civilizing” this might be, it is also a “pseudo-legal way of breaking the back” of property owners, with the effect of insulating permit requirements from judicial review. Few citizens can afford such tedious, expensive delays, and those who lose patience and violate the law can then find it impossible to challenge the validity of that law.

But the most troubling aspect of the permit system is that it stifles innovation. As we will see in chapter 5, some permit rules force people who want to start new businesses to prove to the satisfaction of government regulators that there is a “public need” for the business before the person may set up shop. But it is hardly ever possible to prove such a thing or to justify some new idea or new way of doing business beforehand. It would not have been possible in the late 1980s to prove that the United States “needed” a new chain of coffee shops: the country had plenty. Yet within a decade, Starbucks’s brilliant success proved that the public did, in fact, want a new chain of coffee shops. It is never possible to prove – it’s often impossible even to guess – whether a new idea will take off. The only way to tell is to try. But the permit system often makes it impossible to experiment, thus hampering the most important quality of free markets: the possibility of innovation.

Innovation is an elusive quality. It cannot be held in the hand or shown to the eye. It is potential. It is a chance for the future. Its impalpable and vital quality is captured eloquently in a story sometimes told about Benjamin Franklin: asked what some new invention was good for, he is said to have replied, “What is the use of a newborn baby?”14 One can never know what promise a new idea holds. Yet licensing laws and permit requirements essentially force one to know and quantify this unknowable value. And the cost and difficulty of obtaining a permit often stifles the fragile first steps toward innovation.

The costs of permits can be severe. To take just one example, the Endangered Species Act makes it illegal to “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect” an endangered plant or animal without a federal permit.15 Since construction usually causes some kind of “harassment,” property owners who discover, say, the Delhi Sands flower-loving fly (Rhaphiomidas terminatus abdominalis) or the western prairie fringed orchid (Platanthera praeclara) on their land must get federal permits before beginning construction. It is impossible to say how much these permits will cost because the government treats each applicant differently, often requiring people to pay for extensive “mitigation” projects in exchange for permits. When one Georgia paper company sought a permit in 1999, the federal government forced it to fund a “conservation bank” to protect the red-cockaded woodpecker, at the cost of $50,000 per bird.16 In a Texas case, the government forced homebuilders to pay $1,500 per house into a fund for habitat preservation.17 And when Delhi Sands flower-loving flies were found on the future site of the San Bernardino County Medical Center, the government forced the center to pay over $3 million toward fly preservation18 – an expense and delay that likely cost human lives for the sake of flies. Simply negotiating over the terms of a permit can take years, with additional delays to prepare mandatory scientific reports, allow public comment, and evaluate proposals.19

In places where corruption is common or where permits are distributed only to influential insiders, the process is even bleaker. Permit requirements encourage corruption because the costs and delays lead people to seek extralegal alternatives. In an effort to demonstrate this problem, Peruvian economist Hernando de Soto tried to start a small business in his home country. It took 11 permits and 278 days. He was asked for bribes ten times during the process.20 That was minor compared to other countries he studied. Tanzania, for example, has such complicated and corrupt licensing rules that, according to de Soto’s calculations, a business that lasts 50 years will have to pay $91,000 to government officials and spend four years in bureaucrats’ offices seeking some form of permit. That doesn’t count the nine years of time waiting for the permits to be issued. “Is it any wonder that 98 percent of all businesses in Tanzania choose to be extralegal?” asks de Soto. “How else could a business owner get things done in an efficient manner, but to grease the palms of underpaid functionaries? No matter where you look, where you find more bureaucracy, you’ll find greater corruption.”21

Even without corruption and high fees, the cost of a permitting system can be incalculably high in one respect: potential new ideas can be lost forever if an inventor or entrepreneur decides he just doesn’t want to go through the hassle and delay. Innovations often begin as a hunch, as a barely articulable notion that a new way of doing business, or a new recipe, or a small tweak on existing technology might be better, more useful, or more satisfying. But when told that they will have to undergo expensive and time-consuming permit processes before being allowed to pursue a new idea, many simply give up without trying. The cost to society of stifling innovation is literally immeasurable. It takes the form of what economist Frederic Bastiat called “unseen” costs:22 wealth that might have come into existence but never does. Because it remains uncreated, it cannot be quantified and people don’t notice it precisely because it never exists. Yet these “unseen” costs are real – they are the new businesses, new technologies, new opportunities that never come about.

Consider the licensing requirements that the Food and Drug Act imposes on new drugs and medical technologies. The average cost of federal approval of a new drug is $1.3 billion,23 and the process involves years of tedious bureaucratic delay. Sick and dying patients – or people whose lives could be improved by new medicines to treat their eyesight, their allergies, or their daily pain – need new medicines now. The Food and Drug Administration (FDA), focused on preventing dangerous drugs from reaching the market, has little incentive to streamline its procedures. It gets no reward for quickly approving new drugs for sale, but it would be harshly condemned if it accidentally let a dangerous drug reach the market. The FDA is therefore biased against approving new medicines, to the detriment of patients who have no alternative but to wait. The diabetes drug Byuredon, for instance, was invented in the 1990s, but in 2010, after the developer had proven it safe through several clinical trials involving thousands of patients, the FDA refused to approve it for sale. Only after two more years of still more tests and reports did the agency grant approval. As we will see in chapter 7, states are now taking action to address the problem of federal delay, but for now the immense cost of developing new drugs makes it impossible to measure how many potential innovations are stifled – and how much needless human suffering is caused – by the permit requirement.

Ideas, said the poet John Milton, are actually more precious than life itself: “no age can restore a life, whereof perhaps there is no great losse,” he wrote, but “revolutions of ages do not oft recover the losse of a rejected truth.”24 It’s impossible to say how many innovations – whether they be as simple as a new kind of restaurant or coffee shop, or something as life-changing as a new medicine – have disappeared into the ether thanks to rules that block innovation.

Religious Liberty: The Victory of Freedom over Permission

Milton made that comment in the midst of England’s bitter seventeenth-century religious wars, and it was in the history of the struggle for religious freedom that America’s founding fathers learned the many problems with the permit system: the knowledge problem, the rent-seeking, the stifling of innovation, and the tendency toward corruption. They chose to reject the Permission Society established by British law. One particularly revealing example was their choice to establish a law of religious liberty, instead of the “toleration” that existed under the law of Great Britain.

When the founders were born, the Anglican Church was the official religious institution of the British empire. All subjects were expected to attend it and support it financially. For centuries, the monarchy had used the permit power to control both the church and the people. In 1549, for instance, representatives of King Edward VI warned England’s preachers that while he had “sent unto you the King’s Majesty’s License to preach,” they were “in no wise” to “stir and provoke the People to any alteration or Innovation ... but contrariwise, That you do in all your Sermons exhort Men to ... obedience to their Heads and Rulers.”25

Matters improved in the century that followed. The 1689 Toleration Act, signed by William and Mary as one of the conditions of taking the throne, promised to withhold persecution from Christians who believed in the Trinity, rejected the doctrine of transubstantiation, and pledged allegiance to the king as head of state and of the Anglican Church. This act, wrote the English jurist William Blackstone, represented “a very just and christian [sic] indulgence” toward religious minorities. Yet it excluded Unitarians, Catholics, and, of course, Jews, Muslims, and atheists. Even Baptists and Quakers were barred from public office and regularly jailed for unlicensed preaching. Although Blackstone believed “all persecution and oppression” on account of religion was “highly unjustifiable,”26 he supported the limited scope of the Toleration Act, writing that “care must be taken not to carry this indulgence” of other religions “into such extremes as may endanger the national church.” In other words, the Toleration Act, though liberal by the standards of its day, was only a “liberty granted by power” – a privilege, not a right – or, in Blackstone’s words, a “spirit of true magnanimity” on Parliament’s part, an “indulgence” granted by courteous lawmakers.27

Madison, Jefferson, George Washington, Thomas Paine, and others found this idea repugnant. In their view, “magnanimity” was a poor substitute for freedom because it could always be revoked at the ruler’s pleasure. “Toleration is not the opposite of Intoleration, but is the counterfeit of it,” wrote Paine. “Both are despotisms. The one assumes to itself the right of withholding liberty of conscience, and the other of granting it.”28 Washington agreed. In a 1790 letter to a Jewish congregation, he wrote, “It is now no more that toleration is spoken of, as if it was by the indulgence of one class of people, that another enjoyed the exercise of their inherent natural rights.” In the United States, “[a]ll possess alike liberty of conscience.”29

In 1776, the Virginia legislature asked the respected 51-year-old statesman George Mason to prepare a Declaration of Rights. His fellow lawmaker James Madison was then half Mason’s age and new to elected office, but he was not too shy to object to part of Mason’s draft – specifically, as Madison wrote in a memoir, to “the terms in which the freedom of Conscience was expressed.” Mason had “inadvertently adopted the word toleration,” and the brash young Madison urged the elder statesman to “substitute[] a phraseology which declared the freedom of conscience to be a natural and absolute right.”30 The change was adopted, and the Virginia Declaration of Rights proclaimed that “all men are equally entitled to the free exercise of religion, according to the dictates of conscience.”

The difference between toleration and liberty was also made clear in a passage in Jefferson’s book Notes on the State of Virginia. Jefferson had proposed legislation to proclaim religious liberty in the state and prohibit the government from subsidizing any established church. Defending the proposal in the Notes, Jefferson made many of the same arguments that apply to all permit systems. For instance, he argued that government cannot be relied upon to choose the “correct” religion (the knowledge problem) and observed that people tried to use government’s power over religion to benefit themselves (the rent-seeking problem): “Fallible men; men governed by bad passions, by private as well as public reasons,” he wrote, would use the power of “coercion” to impose their own beliefs on others.31 Even worse, using government to control religious belief stifled innovation and discovery: “Had not the Roman government permitted free enquiry, Christianity could never have been introduced. Had not free enquiry been indulged, at the era of the reformation, the corruptions of Christianity could not have been purged away.”32

But the most essential problem with established religion was that it regarded religious freedom as a privilege bestowed by the state, rather than a freedom that people are born possessing. “Our rulers can have authority over such natural rights only as we have submitted to them,” Jefferson wrote. “The rights of conscience we never submitted, we could not submit. We are answerable for them to our God.”33 It took ten years of lobbying by Jefferson and Madison to get the Virginia legislature to pass the Statute for Religious Freedom, which proclaimed that “Almighty God hath created the mind free” and that government-established churches represented a “sinful and tyrannical” effort by rulers to “assume[] dominion” over our freedom.34

The Propiska

The most extreme form of Permission Society – in which all rights were considered gifts bestowed by the state – has been communism. Under totalitarian rule in the Soviet Union, property was collectively owned, with its management and disposition overseen by government authorities. Consequently, some form of government approval was required for even the most mundane activities. Anyone wanting to live in Moscow, to get a job, or to reside in an apartment building was required to obtain a permit called a propiska.

First used by the czars, then reintroduced under Stalin, propiski gave the government absolute power to enforce conformity, punish undesirables, exclude unwanted foreigners, and restrict people’s travel. At first, writes anthropologist Rano Turaeva-Hoene, the Soviet government portrayed the system as “a positive initiative, granting access to all kinds of benefits, which the Soviet government offered its citizens.” This gave the propiska “a razreshitelniy kharakter (from Russian ‘allowing character’) which cast it in the more positive light of allowing or granting rights.”35 But soon the government began restricting the availability of propiski. Some people resorted to political influence, family connections, or outright bribery to obtain the stamps on their passports that would let them reside in Moscow, live in a state-owned apartment, or get a job – a necessity in a nation where joblessness was a crime punishable by deportation to the gulag.

In his epic novel Life and Fate, which was confiscated in manuscript by the KGB and banned in Russia until the Gorbachev era, Vasili Grossman depicted with chilling reality the effect the propiska system had on Russians. Early in the novel, Yevgenia, whose lover is away fighting the Nazis at Stalingrad, gets a job in a factory. But because she does not yet have a residence permit, she must visit the local police station with a letter confirming her employment. “There a police officer took Yevgenia’s passport and documents and told her to come back in three days’ time.” When she goes back, she is told that her permit has been denied.

She stands in line for hours to speak to the bureaucrat in charge. “While she waited in the queue, Yevgenia heard her fill of stories about people who had been refused residence permits: daughters who had wanted to live with their mothers, a paralyzed woman who had wanted to live with her brother.” At last allowed to speak to the officer, she finds him sympathetic but unyielding. “‘You need an official request on your behalf,’ he said. ‘Without that I can do nothing.’”

Yevgenia returns to her boss and asks him to write another letter certifying that her job is part of the war effort. He hesitates: “The police must first send a request,” he tells her. “Without that I can’t write such a document.” She goes again to the police station and stands in line once more to ask the officer to send her boss the request. He refuses. He first needs a request from the officer in charge of residence permits. Hungry and desperate, she returns to that office and waits in line yet again to see the residence permit officer. “I have no intention of making any requests,” he tells her at last. “It is not my responsibility.”

“It was his absolute calm that was so bewildering,” writes Grossman. “If he had got angry, if he had shown irritation at her muddle-headedness, Yevgenia felt it would have been easier. But he just sat there in half-profile, unhurried, not batting an eyelid.” At night she returns to the building where she is living illegally, terrified of being reported, certain her neighbor Glafira Dmitrievna is spying on her. At last, her boss writes the needed request, and with a rush of relief, she hurries back to the passport office, only to be told that she must wait three more days for a decision. When the answer arrives, it is crushing: “Residence permit refused on grounds of having no connection to the living space in question.” Yevgenia begins shouting and is escorted out by police. “This life without rights, without a residence permit, without a ration-card, this continual fear of the janitor, the house-manager, Glafira Dmitrievna, had become quite unbearable.”

Yevgenia writes a resignation letter, hoping to return to her hometown before she is punished for violating the permit requirement – and then the telephone rings. It is Limonov, a prominent official who has been making advances at her. She tells him her story, and he offers to put in a good word for her at an official meeting he’s attending that day. “Then he asked, ‘Are you free this evening?’ ‘No,’ answered Yevgenia angrily.” Nevertheless, the next morning, the phone rings at work. “An obliging voice asked her to call at the passport bureau in order to collect her residence permit.” The next time she sees Limonov, she invites him in for tea. “Well yes, thank you,” he says as he enters her room. “I suppose really you owe me some vodka for your residence permit.”36

A half century after the end of the war, the propiska system remained in place, its social consequences no less perverse. Eager to obtain government permission to live in Moscow, some Russians arranged sham marriages with those allowed to reside in the city. Others simply broke the rule, which was sometimes only loosely enforced. But violators risked arrest and deportation at any time – illegal immigrants in their own country.37 Sadly, the propiska system survived the fall of the Soviet Union, in modified form. Today, people must still be registered at a local address to get jobs, open bank accounts, enroll in school, or obtain medical benefits.38

The propiska was only one of the many forms of permit required of Soviet citizens. Publishing anything required a viza from Glavlit, the government ministry of literature.39 Music concerts required a license from Muzo, the ministry of music.40 Owning a typewriter or a Xerox machine required permission.41 Soviets had to carry with them not only their propiska but also their birth certificate, their “labor book” (which listed their education and work history), and other documents. So essential were these papers that Russians were fond of a saying attributed to Dostoyevsky: “A human being is composed of three things, a body, a soul, and a passport.”42 When the Berlin Wall fell in 1989, Communist officials told citizens they could leave, but if they did, the government would confiscate their homes. In defiance, thousands hung their house keys on fences or around the necks of statues, or nailed them to trees, before fleeing to the west.43

Who Must Ask Permission

The difference between rights and privileges becomes clearer when we consider what sorts of people are typically required to ask permission. Slaves, children, and, until recently, women all stand in a position of having to seek approval rather than being free to act as of right. They are, or were, regarded as inferiors, whose freedom existed only at the will of their betters.

Slavery obviously rested on the proposition that blacks were “so far inferior, that they had no rights which the white man was bound to respect,” as the Supreme Court put it in Dred Scott.44 Nineteenth-century southerners denounced the proclamations of equality and freedom in the Declaration of Independence. For John C. Calhoun, the pro-slavery South Carolina senator and vice president, there was “not a word of truth” in the Declaration’s “erroneous” opening paragraphs.45 People were not born “either free or equal.” Rather, freedom is a privilege society gives people: “a reward to be earned ... a reward reserved for the intelligent, the patriotic, the virtuous and deserving.” The idea that people are born free, and that others must justify any restriction on that freedom, was “a great and dangerous error.”46

Calhoun’s ally George Fitzhugh agreed, denouncing the Declaration as “unphilosophical,” “presumptuous,” and “infidel philosophy.”47 Slaves were not entitled to any abstract conception of equality, because they were essentially like children, who “cannot be governed by mere law; first, because they do not understand it, and secondly, because they are so much under the influence of impulse, passion and appetite, that they want sufficient self control.” A “government of mere law” could not “suffice for the individual negro. He is but a grown up child, and must be governed as a child.... The master occupies towards him the place of parent or guardian.”48

For generations, women, too, were deprived of their freedom under rules that treated them like children who needed permission from men. Until the passage of the Married Women’s Property Acts in the nineteenth century, married women had few legal rights to own or use private property or to sign contracts without approval from their husbands. In 1871, the Connecticut Woman Suffrage Association complained that “[t]he legal rights of the husband to the custody of the person, to the strict obedience, and to the services, of the wife, are almost precisely the same that the father has to the custody, obedience and services of his minor child.”49

Such infantilizing treatment was eloquently exposed eight years later, in Henrik Ibsen’s classic play, A Doll’s House. The action centers around the realization by Nora Helmer that her marriage has only been a part of a system of debilitating rules and attitudes. She illegally borrowed money while her husband was recovering from an illness, by signing a loan agreement without his permission. Now he is well, and she is paying it back with money earned by working on the sly. The work, she confesses to a friend, has actually been “a tremendous pleasure.” To earn her own money “was like being a man.”50 But when her creditor tries to blackmail her, Nora learns that her husband does not admire her independent spirit. Instead, he regards her as a child – he finds her “womanly helplessness” attractive.51 Nora is shocked by the realization that he sees her only as a plaything, not a person. “When I was at home with papa,” she tells him in the play’s climax, “[h]e called me his doll-child, and he played with me just as I used to play with my dolls. And when I came to live with you ... I was simply transferred from papa’s hands into yours.” As a “doll-wife,” she has been comfortable – but crippled. “It is your fault that I have made nothing of my life.”52

For nearly another century after these words were written, American women were generally barred from economic and social spheres unless they got permission from men. Texas did not allow a married woman to sign contracts or own property without her husband’s permission until 1967.53

In the 1908 case of Muller v. Oregon,54 the United States Supreme Court upheld the constitutionality of a law that decreed how long a woman was allowed to work. Assuming that women were incapable of making wise choices about what jobs to take, the legislature prohibited employers from offering them jobs that required more than ten hours per day. Businesses challenged the law as a violation of the constitutional right to make contracts, the same right the Supreme Court had protected against the government’s “meddlesome interference” in the Lochner case only three years before.55 But the justices rejected the argument that women are “as competent to contract with reference to their labor as are men.”56 It was “obvious,” they wrote, that women’s “physical structure and the performance of maternal functions place her at a disadvantage in the struggle for subsistence.”57 A woman’s “disposition and habits of life” made her inherently incapable of making such choices for herself, and justified “limitations ... upon her right to agree with her employer as to the time she shall labor.” These limits were “not imposed solely for her benefit,” but would also “preserve the strength and vigor of the race” by keeping women fit for childbearing. The male bakers in the Lochner case may have had the “intelligence and capacity” to make their own economic decisions, but the female workers in Muller did not.58

The natural consequence of limiting women’s right to work long hours was to create a disincentive to hire them. Laws barring women from certain jobs or restricting their freedom to negotiate employment contracts encouraged businesses to hire men instead, since men were willing and able to work longer hours for lower wages. Male-dominated labor unions therefore supported these laws, typically using the excuse the court had provided: protecting women from themselves.59

Fifteen years later, the court overruled the Muller decision in a case called Adkins.60 Congress had adopted a law that decreed a minimum wage for women working in the District of Columbia. Willie Lyons, an elevator operator at a hospital in Washington, lost her job when the law made it too expensive to retain her. She sued, arguing that she had the right to decide for herself what jobs to take, and on what terms, and that any law that deprived her of that freedom without good reason violated her right to liberty without due process of law. Speaking through Justice George Sutherland – an outspoken advocate of women’s rights – the court agreed. Even assuming the Muller case had been correctly decided, Sutherland wrote, the newly adopted Nineteenth Amendment had ended the era of female subordination. “In view of the great – not to say revolutionary – changes which have taken place,” he wrote, the legal differences between the “contractual, political, and civil status” of men and women had “now come almost, if not quite, to the vanishing point.” Women had been freed “from the old doctrine that [they] must be given special protection or be subjected to special restraint in [their] contractual and civil relationships.”61

By freeing women to make their own choices, decisions like Adkins helped women escape the infantilizing control of the Victorian era’s Permission Society, just as James Madison and his colleagues had helped free religious minorities and dissenters from the control of established churches by replacing the rule of toleration with the principle of religious liberty.

Whatever form it takes, the permit system, which presumes that people may not act unless they get permission from the authorities, clashes with freedom by forcing people to obey the will of those in power. It allows rulers to dictate terms to the people, often in vague, incomprehensible language that maximizes bureaucratic authority. It conflicts with the principle of equality, the basis of our Constitution, by regarding people not as equals to be respected but as subjects to be punished or rewarded – as children, not as mature citizens ultimately responsible for their own actions. And it treats government officials as parents, who rule by command, rather than as fellow citizens bound by the same laws that govern everybody else.




CHAPTER THREE
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PRIOR RESTRAINT OF SPEECH

WHEN WILLIAM BLACKSTONE boasted in his Commentaries on the Laws of England that the British enjoyed more freedom than the people of virtually any other nation in history, he was right. Not only did British subjects enjoy religious toleration, but they were also not required to obtain government permission before publishing a book, pamphlet, or newspaper. Writing in the 1760s, Blackstone viewed this rule against “previous restraints on speech” – what lawyers today call “prior restraint” – as one of the common law’s many noble protections for individual freedom.

But it was only in 1695, less than a century before Blackstone wrote, that British law prohibited prior restraints. Before then, the law required anyone wishing to print a book or pamphlet to first get permission from officials at the royal Stationer’s Company.1 That requirement provoked one of the most famous episodes in the history of free speech when, in 1643, the poet John Milton published his scandalous pamphlet, The Doctrine and Discipline of Divorce, without a government license.

The 34-year-old Milton, already beginning to lose his sight, had married 16-year-old Mary Powell a year before. Chafing at life with her puritanical husband, Mary soon moved back in with her parents, prompting her husband to write the pamphlet arguing that divorce should be legalized – a shocking proposition in seventeenth-century England.2 But the radical Milton believed that God had created marriage to cure man’s loneliness, not merely to breed children. Being married to an uncongenial person, a person with whom one had nothing in common and could not share life’s joys, only made loneliness worse. It was therefore more sinful, he maintained, to stay in an unhappy marriage than to separate. As for biblical passages proscribing divorce, they had just been misinterpreted.

These arguments scandalized the Puritan clergy. When the pamphlet was published, a member of the House of Commons denounced it and demanded that it be censored and burned. Milton had not even tried to obtain the required license before publishing, he noted. A disgusted Milton shot back with a new pamphlet, again unauthorized, called Areopagitica. To this day, it remains the most eloquent defense of free expression ever written.

Censorship was worse than murder, Milton wrote, for “who kills a Man kills a reasonable creature, Gods Image; but hee who destroyes a good Booke, kills reason it selfe, kills the Image of God.” The idea that government should impose permit requirements on publishing to protect readers from bad or dangerous ideas was an insult to truth itself, which would always defeat falsehood “in a free and open encounter.”3

The idea of requiring approval from a government licenser before a book could be published struck Milton as not merely wrong, but un-English and anti-Protestant. The whole point of the Reformation, he thought, was to vindicate the right of believers to understand Christianity without the intercession of religious or political authorities. And the state of the Catholic countries he had toured as a student seemed to him evidence enough of the dangers of persecution. He recalled visiting the elderly Galileo in Italy, “a prisner to the Inquisition, for thinking in Astronomy otherwise then the Franciscan and Dominican licencers thought,” and he remembered how Europeans who learned he was from England had congratulated him on living in a country free of censorship. Milton had known at the time that this was untrue, but “neverthelesse I took it as a pledge of future happines, that other Nations were so perswaded of [England’s] liberty.” He was distressed now to discover “that what words of complaint I heard among lerned men of other [nations] utter’d against the Inquisition, the same I should hear by as lerned men at home utterd in time of Parlament against an order of licencing.”4

Milton’s arguments for abolishing the licensing requirement raise many of the same concerns about other types of permit requirements discussed in the previous chapter. The bureaucrats who enforced the licensing laws were a “mercenary crew of false pretenders to learning,” who often struck out important or inoffensive passages from manuscripts or demanded changes that only confused readers. Books emerged from censorship boring and full of mistakes. Banning books was counterproductive, in any event, because it only piqued people’s curiosity about what the forbidden writings contained. “[I]nstead of suppressing sects and schisms,” the prior restraint of the press “raises them and invests them with reputation.”5 In fact, if the government hoped to abolish improper or sinful writing, it would have to do much more than simply require licenses – it would also have to burn the many sinful books already in existence. And why stop there? Why not censor all personal behavior?

Prior restraints were unnecessary, Milton continued, because truth could defend itself.6 Books full of error and evil were still valuable as models of what to avoid. A people whose government did not let them see bad ideas would be intellectually disarmed if they ever encountered real sin. Such a government could at best cultivate only “a fugitive and cloister’d vertue, unexercis’d & unbreath’d,” that would “slink out of the race” if it ever crossed paths with a truly heretical idea. What good would that do? “Assuredly we bring not innocence into the world” when we try to shield people from the rough facts of life. Instead, “we bring impurity,” because “that which purifies us is triall, and triall is by what is contrary.”7 Worse, to put the government in charge of personal virtue encouraged people to be lazy about their own morals. “What need they torture their heads with that which others have tak’n so strictly[?]”8 A person who “is not trusted with his own actions” when it comes to reading would have no reason take his duties as a citizen seriously, since he could hardly “think himself reputed in the Commonwealth.”9

Eloquent as Milton’s arguments were, they failed to persuade. England kept its licensing requirement in place for another half century, and when at last it was abolished, it was not a bold vindication of individual freedom but an almost silent acquiescence on Parliament’s part. In 1695, the Licensing Act came up for renewal and was quietly allowed to lapse.10 Amazingly, this moment – the birth of free speech in the Anglo-American world, which the historian Thomas Macaulay said “has done more for liberty and for civilisation than the Great Charter or the Bill of Rights” – came without any eloquent appeal to the glorious cause of intellectual liberty. When the House of Commons explained its reasons for withholding renewal, it cited only the difficulty, expense, and embarrassment caused by trying to enforce the act. “Such were the arguments,” Macaulay wrote, “which did what Milton’s Areopagitica had failed to do.”11

The First Amendment and Prior Restraints

The fact that Parliament’s abolition of prior restraint was no vindication of the principles of free expression is made still clearer by the limits that remained in place. British law still harshly punished blasphemy and sedition. Blackstone and other British lawyers argued that these rules did not contradict the freedom of press because they did not require government permission prior to publication – they only punished a person after publication.12 Yet given how brutal these punishments could be, that seemed a dubious technicality. In 1792, Thomas Paine was tried in absentia for the crime of seditious libel for publishing his antimonarchical pamphlet Rights of Man and was sentenced to death. By that time, he had fled to France, never to return to the country of his birth. It seems silly to say that this was not a form of censorship.

Yet that was just the argument that President John Adams and his allies advanced in 1798 in support of the Sedition Act, a federal law that prohibited any “false, scandalous and malicious writing ... against the government of the United States, or either House of the Congress ... or the President.”13 The act was meant to target those whom Adams’s Federalist allies suspected of sympathy with French Revolutionaries, foremost among whom were Vice President Thomas Jefferson and his close ally, Congressman James Madison.

The two Virginians watched indignantly as the Adams administration jailed its critics, including a grandson of Benjamin Franklin and a Congressman from Vermont. When the Jeffersonians protested that the act violated the First Amendment, Adams’s supporters answered that the amendment only constitutionalized Blackstone’s rule against prior restraints. Since the Sedition Act only punished speech after the fact and did not require a permit before speaking, they claimed it was constitutional.

In a lengthy response known as the “Report of 1800,” Madison explained that punishing speech after it was uttered made a “mockery” of the First Amendment because it ignored “the difference between the nature of the British government, and the nature of the American governments.” That difference, once again, lay in the fact that under the British government, subjects only enjoyed freedom as a permission from the Crown, whereas the American Constitution presumed that all people are fundamentally free. “The state of the press ... under the [English] common law, cannot ... be the standard of its freedom in the United States.”14 While American law did include the rule against prior restraints, it also went further.

The British, wrote Madison, had always considered the king the most dangerous part of their government. Magna Carta, the English Bill of Rights, and other “ramparts for protecting the rights of the people” were therefore aimed only at the Crown, not Parliament, which was considered sovereign and “unlimited in its power; or, in their own language ... omnipotent.” The British people therefore had no rights valid against Parliament. The American Constitution was “altogether different.” Here, sovereignty was held by “the people, not the government,” and Congress did not have absolute or omnipotent power. The Constitution therefore protected the people against the legislative as well as executive branch. Individual rights were “secured, not by laws paramount to [royal] prerogative, but by constitutions paramount to laws.” This meant that not only were prior restraints forbidden, but so were “legislative restraint[s],” including punishments for the expression of opinion. It should come as no surprise, wrote Madison, that the First Amendment protected speech more than British law did: after all, the same amendment protected religious liberty far beyond the more limited “toleration” principle of British law. It was thus reasonable that the Constitution’s guarantees for speech would also be broader than the British tradition.

A friend of Madison, the prominent Virginia lawyer St. George Tucker, reiterated this point when he published an edition of Blackstone’s Commentaries in 1803. Tucker’s corrections and clarifications of Blackstone’s text were so extensive, they take up an entire extra volume. He explained that the “genuine freedom of the press” was to be found in the right of every person “to speak, or publish, his sentiments on the measures of the government ... without restraint, control, or fear of punishment.”15 Laws against libel or fraud were constitutional because they protected the rights of other citizens, but government officials could not use such laws to prosecute their critics.16 For the government to claim that it had been slandered, by punishing sedition, would mean destroying the essence of free discussion. The U.S. Constitution’s protections for freedom, therefore, went further than the old common-law system Blackstone was describing.

Today, American lawyers continue to argue over exactly how much protection the First Amendment provides. But the one thing they have always agreed upon is that, at a minimum, the Constitution forbids government from imposing prior restraints on speech, just as British law did in Madison’s time. That principle was tested most notably in two twentieth-century Supreme Court decisions, Near v. Minnesota in 193117 and New York Times v. United States, also known as the Pentagon Papers case, in 1971.18

Near involved an anti-Semitic Minneapolis tabloid called The Saturday Press, which published sensational accusations of graft, corruption, and Jewish conspiracies. After a few issues appeared, featuring scurrilous claims of official wrongdoing, one of those accused, Floyd Olson, sued the publisher, arguing that the paper was a “public nuisance.” Olson, a crusading socialist lawyer who later became the state’s governor, argued that the allegations were false and that the paper’s attacks on Jews were likely to stir up violence and hatred – what would today be called “hate speech.”

The judge issued a temporary restraining order barring the Press from publishing any more issues until he decided whether it qualified as a nuisance. On appeal, the state supreme court allowed the case to proceed, declaring that a newspaper that encouraged hatred and violence could be as much a nuisance as a brothel or a liquor store. The case then went to trial, where the paper was declared a nuisance and prohibited from publishing. The case was appealed again, and this time the U.S. Supreme Court held the nuisance law unconstitutional because it allowed trial judges to issue injunctions that ran afoul of the rule against prior restraints. That rule was “generally, if not universally, considered ... the chief purpose” of the First Amendment.19

In the context of the case, this statement was odd because the lawsuit did not actually involve a prior restraint: Olson prosecuted the Press only after the paper was published, and the trial judge, after reviewing several issues, found that it had violated the law in the past. His order did not shut down the paper or require it to obtain permission before publishing future issues; it only prohibited any future illegal acts. Whatever else one might think of such a ruling, it simply was not a prior restraint. The Near decision is therefore an anomaly. Yet the facts of the case are today largely forgotten, and it has come to stand for the proposition that prior restraints on expression are virtually never allowed.20

In 1971, that question arose again when the New York Times and the Washington Post began publishing a series of secret documents about the Pentagon’s plans regarding the Vietnam War that had been leaked by military analyst Daniel Ellsberg. After the Times and the Post printed some of the papers, the Nixon White House sued for an injunction to bar any more publications. This was a tactical mistake because it put the government in the position of asking the court to stop the printing – thus placing the burden of proof on the President’s lawyers. Had Nixon instead ordered the FBI to arrest the editors and impound the documents, the publishers would have had to ask a court for protection instead, placing the burden of proof on them.21 That was not the only tactical disadvantage Nixon faced. Because they based the lawsuit on the Espionage Act of 1917, federal lawyers were required to prove that the leaking and publication of the papers qualified as spying, which was a stretch. And unlike in the Near case, there was no question that the case involved a classic prior restraint. Nixon was seeking outright censorship of newsworthy documents.

The case rapidly reached the Supreme Court, which issued its ruling only five days after hearing arguments. It was a three-paragraph, unsigned decision, holding simply that “[a]ny system of prior restraints of expression comes to this Court bearing a heavy presumption against its constitutional validity” and that “the Government ha[d] not met that burden.”22 This was followed by separate opinions in which each justice explained the basis for his ruling. Although the case produced no single landmark opinion, it was nevertheless a stunning moment in the history of the First Amendment.23 The President of the United States could not stop the publication of sensitive military documents during wartime – a real testament to the law’s protections of free press. Unfortunately, as we will see in chapter 4, what the court described as a nearly airtight prohibition on prior restraints is actually nothing of the sort.

Is Free Speech an Individual or Collective Right?

James Madison viewed freedom of speech as more than merely a social institution. As important as open discussion may be in a democracy, Madison saw free speech as a personal right of all individuals. In a short 1792 essay about property rights, he noted that the word “property” refers not just to tangible objects but also to “every thing to which a man may attach a value and have a right; and which leaves to every one else the like advantage.” This included a person’s ideas. Just as “a man’s land, or merchandize, or money is called his property,” so too “a man has a property in his opinions and the free communication of them” and “a property of peculiar value in his religious opinions.”24

Freedom of speech or religion were therefore kinds of property. Both prior restraint and punishment after expressing unpopular views violated freedom of speech because they contradicted this basic element of personal liberty. Freedom was violated not only when a person was barred from speaking but also when he was forced to speak against his will – to pledge allegiance to a doctrine he detested or to spread a message with which he disagreed. As Jefferson wrote in the Virginia Statute for Religious Freedom, it is “sinful and tyrannical” for the government “to compel a man to furnish contributions of money for the propagation of opinions which he disbelieves.”25

During the early twentieth century, however, political philosophers and judges came to reconsider the nature of free speech. Turning away from Madison’s individualistic views, such Progressive Era thinkers as John Dewey, Louis Brandeis, and Oliver Wendell Holmes saw the freedoms of speech or press not as property rights but as tools for ensuring that the public could reach wiser collective decisions. Thus, while some Progressives took important strides toward greater protections for free expression,26 they also compromised it in a fundamental way, making it into an essentially public rather than private value. Speech, in their eyes, was a privilege the government gives citizens for society’s purposes, rather than an individual right the government must respect.

A key actor in this transition was Holmes, author of the renowned dissenting opinion in the 1919 free speech case Abrams v. United States.27 That case involved the same 1917 Espionage Act that later formed the basis of the Pentagon Papers case. A group of communists who opposed American involvement in World War I had printed up antiwar flyers and thrown them from a fourth-floor window in Manhattan to passersby on the sidewalk. They were arrested and charged with trying to hinder the war effort, which the act prohibited. When the case reached the Supreme Court, the justices upheld the convictions 7–2.

Holmes had already written several opinions allowing the imprisonment of antiwar activists under the Sedition Act, including the Socialist Party’s presidential candidate, Eugene V. Debs. Yet he dissented in the Abrams case, and that dissent became a landmark of free speech law. In 2014, law professor Thomas Healy published The Great Dissent: How Oliver Wendell Holmes Changed His Mind and Changed the History of Free Speech in America, arguing that modern freedom of speech began with Holmes’s dissent – a view shared by most judges and law professors today. Andrew Cohen of The Atlantic was more effusive. Reviewing Healy’s book, he called Holmes’s opinion “the most powerful dissent in American history.”28

That was surely an exaggeration – Justice John Marshall Harlan’s dissent in Plessy v. Ferguson,29 Justice Harry Blackmun’s in Bowers v. Hardwick,30 or Justice Stephen Field’s in the Slaughter-House Cases31 are all more eloquent and persuasive, and Holmes’s own wrongheaded but historic dissent in Lochner32 has proven more influential. But Holmes’s Abrams dissent is also far from the resounding declaration of individual liberty that one might imagine given this extravagant praise.

“Persecution for the expression of opinions,” Holmes declared in Abrams, “seems to me perfectly logical.”33 This sentence could never have been written by Madison, Jefferson, or any of the classical liberals who gave birth to the First Amendment. Such words are actually a throwback to the pre-Constitution days of Puritan censorship, which regarded the expression of ideas as inherently dangerous. Yet they were typical of Holmes, who, like Jeremy Bentham, considered the founders’ principles of natural law and natural rights superstitious nonsense. In Holmes’s eyes, all law, all justice, all principles of right and wrong were nothing more than emotionalistic impulses, with no stronger foundation than one’s taste for a brand of beer. Democracy, he believed, uses the process of voting to aggregate people’s subjective preferences, and those desires for which people are willing to fight the hardest prevail – and become law. At bottom, law is not a process of reasoning but an arbitrary command from the majority.

Still, Holmes thought, the majority chooses not to persecute people for expressing their opinions – not because every person has a right to state his views, but because the majority benefits from a “free trade in ideas.” The Constitution protects the “effort to change the mind of the country” because “men have realized that time has upset many fighting faiths,” and open debate is a better way to avoid error. But this freedom of debate is only a privilege society gives to citizens to achieve collective goals, and Holmes emphasized how narrow that protection was when he declared that he “never ha[d] seen any reason to doubt” that his previous rulings allowing the imprisonment of dissenters – including Eugene Debs – “were rightly decided.”34

This was exactly the opposite of the views of James Madison. The First Amendment’s author believed that persecution of opinion could never be logical or moral, because individual rights are not created at society’s pleasure but are like private property that government must respect. The “Sovereignty of the Society as vested in & exerciseable by the majority,” Madison wrote, may only do things “that could be rightfully done, by the unanimous concurrence of the members.” That meant the majority cannot legitimately violate natural rights – “Conscience for example” – which are always “beyond the legitimate reach of Sovereignty.”35

For Madison, justice and injustice, right and wrong, were prior to – and therefore imposed limits on – the authority of the ruler, whether that ruler be a single dictator or a majority of voters. Himself a wartime president, Madison never sought to jail the many voluble critics of his administration’s efforts during the War of 1812, even when some went so far as to propose seceding from the union.36 Holmes had no such scruples. According to his Abrams dissent, the majority comes first, and the individual has no rights beyond government’s reach. The majority determines what is right and wrong, and although it gives people a limited opportunity to speak their minds so that it can make more informed decisions, that opportunity is not a morally obligatory right. It is only a permission based on policy considerations that may be revoked when society thinks it necessary – for example, if it chooses to jail antiwar activists like Debs.

Holmes’s Abrams dissent also compares unfavorably to Jefferson’s Statute for Religious Freedom. Jefferson believed “God hath created the mind free” and that “attempts to influence it by temporal punishments or burthens” represented an “impious presumption of legislators and rulers,” who “have assumed dominion” of something that does not belong to them.37 But for Holmes, the reverse was true. Like Bentham, Holmes believed that the individual does not own his own mind; it is only his because society has not chosen to take it away. Like any other resource, society may confiscate and distribute the individual’s freedom of conscience at will. It is the individual who “assumes dominion” – an unwarranted dominion – over his own mind, if and when he claims a right to his own self.38

This is no overstatement. Holmes – who likened the notion of rights valid against government to “shaking one’s fist at the sky, when the sky furnishes the energy that enables one to raise the fist”39 – scoffed at the idea that people have a right to their own lives. “I don’t believe,” he wrote a friend, “that man always is an end in himself – that his dignity must be respected, etc.”40 On the contrary, people belong presumptively to the state and may be conscripted into military service, deprived of their property41 or economic freedom,42 taxed,43 censored,44 or even forced to undergo sterilization45 whenever society considers such acts necessary. “[T]he word liberty,” he wrote in his Lochner dissent, “is perverted when it is held to prevent the natural outcome of a dominant opinion.”46 He viewed people as insignificant “ganglion[s]” or “grain[s] of sand” in the universe, who should “accept the vision of [them]selves as parts inseverable from the rest” – a vision that “justifies the sacrifice even of our lives for ends outside of ourselves.”47

In short, Holmes supported the freedom of speech not to protect individual liberty but because he saw it as a useful tool for collective decision-making. The well-known metaphor of the “marketplace of ideas,” which originated in Holmes’s Abrams dissent, is revealing: speech is protected only when it is public. Speech that does not occur in the marketplace – or a person’s desire not to appear in the marketplace at all – could not claim protection. His Abrams opinion was therefore entirely consistent with his pro-censorship views in Eugene Debs’s case: together, they recast speech as a permission government grants and can revoke to serve politicians’ notion of the public good.

Holmes was certainly the most extreme and outspoken of the intellectuals who assailed the natural rights theories of the American founders, but he was far from the only one. His fellow justice Louis Brandeis also viewed individual rights as privileges the government may give or take away to serve political goals. “[I]n the interest of the public and in order to preserve the liberty and the property of the great majority of the citizens of a state,” he wrote, “rights of property and the liberty of the individual must be remolded, from time to time, to meet the changing needs of society.”48

Although today he is admired as an eloquent champion of free speech, Brandeis’s devotion to that right was based on the idea that freedom is a privilege subject to collective “remolding.” Open discussion was essential for society to decide which rights to remold and how. Thus in Whitney v. California, probably his best-known discussion of free speech, Brandeis argued that the First Amendment was written to protect “free and fearless reasoning applied through the process of popular government” and “public discussion” – rather than the freedom of individuals to make their own choices in peace. Where the founders saw free speech as only one part of the individual’s right to self-ownership, Brandeis saw it as a component of “political change” and “stable government.” He acknowledged that the founders “valued liberty both as an end and a means,” but he understood this to mean that the individual’s personality is molded and improved by participating in public debate. Free speech encouraged collective deliberation, which made individuals “courageous” and “self-reliant” rather than “inert.” Liberty was a tool for fostering a healthy society and “remolding” citizens’ characters, not a means of protecting individual autonomy. In other words, Brandeis held what law professor Cass Sunstein has called a “civic conception” of free speech.49

The Right Not to Speak

Because it is primarily devoted to fostering collective decision-making, this Progressive version of free speech leaves little room for a person’s or a group’s right not to speak, particularly when silence only serves the individual’s own conscience and when being forced to speak might serve community interests. For that reason, the right not to speak has often given rise to more interesting problems in First Amendment law than has the freedom to speak.

The most dramatic such episode involved laws that compelled high school students to pledge allegiance to the flag. Originally written in 1892, the Pledge of Allegiance was quickly adopted by schools across the country as a patriotic exercise to instill reverence for American institutions at a time when heavy immigration was raising fears about the future of American culture. The Pledge and similar practices were expected to ensure cultural unity. In retrospect, this emphasis on unity has a foreboding quality: until 1942, the salute was said not with the hand over the heart but with the hand outstretched toward the flag. Only when that gesture became associated with Hitler and Mussolini did Congress change it.

Beginning in the 1930s, members of the Jehovah’s Witness church refused to participate in the flag salute on the grounds that it contravened the biblical commandment against worshipping images. In 1937, eight-year-old Carleton Nicholls of Lynn, Massachusetts, was expelled from school for refusing to salute the flag. His family sued, but the state’s highest court ruled in favor of the school, declaring that there was “nothing in the salute or the pledge of allegiance which constitutes an act of idolatry.”50 Three years later, 11-year-old Lillian Gobitas and her 10-year-old brother Billy were teased, abused, and finally expelled from their Pennsylvania school for refusing to join in the Pledge. They too sued, arguing that the expulsion violated their First Amendment rights, but the U.S. Supreme Court ruled against them.

That 1940 decision, called Minersville School District v. Gobitis (the court misspelled the family’s name in the official decision), was written by the Progressive Justice Felix Frankfurter, a fervent admirer of Holmes, who declared that the goal of public education is not merely to teach children but to create a “binding tie of cohesive sentiment”51 – that is, to indoctrinate children with “patriotic impulses” during their “formative period.”52 Frankfurter claimed he was not approving of such indoctrination – although he could not resist demeaning the Jehovah’s Witnesses’ “crochety beliefs.”53 Instead, he was simply saying that the question of whether a compulsory flag salute served those ends was a matter for the legislature to decide. To hold that the First Amendment barred states from forcing children to salute the flag would “stigmatize legislative judgment.”54

Just three years later, the court reversed itself. By that time, the nation was at war against fascist powers that had indoctrinated their own children very well indeed.55 The court reviewed a case in which two more Jehovah’s Witness schoolchildren, eight-year-old Marie Barnett and nine-year-old Gathie Barnett, were expelled for silently declining to salute the flag. The decision in West Virginia Board of Education v. Barnette56 – once again, the court misspelled the children’s names – was written by the newly appointed Justice Robert Jackson, who would later serve as lead prosecutor at the Nuremberg tribunal.

Jackson rejected Frankfurter’s collectivist approach. “The very purpose of a Bill of Rights was to withdraw certain subjects from the vicissitudes of political controversy,” he wrote, “to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the courts. One’s right to life, liberty, and property, to free speech, a free press, freedom of worship and assembly, and other fundamental rights may not be submitted to vote; they depend on the outcome of no elections.”57 Frankfurter, in dissent, remained resolute, accusing the majority of “writing [its] private notions of policy into the Constitution.”58

Barnette indicated a turn back toward the founders’ individualistic view of the First Amendment and a partial renunciation of the collectivist attitudes that Progressives like Holmes, Brandeis, and Frankfurter had proclaimed so recently before. In the years that followed, liberal justices became increasingly divided as some, particularly Justice William Douglas, built on this resurgent individualism to protect rights of sexual privacy. In the eyes of Justice Frankfurter and others of the old guard, those decisions were a misguided effort to restore the libertarian understanding of the Constitution that Progressives had labored to abolish.

While Barnette is generally celebrated today, some prominent lawyers, judges, and law professors, viewing freedom of speech as more of a collective than an individual right, remain doubtful. Among these is Professor Cass Sunstein, who for decades has argued in favor of what he calls a “New Deal for speech.”59 According to him, the First Amendment is part of a “system of free expression” designed more to serve “the central constitutional goal of creating a deliberative democracy”60 than to protect individual freedom. The Constitution, he writes, is “emphatically not designed solely to protect private interests and private rights.”61 Instead, individual freedom is manufactured by society to accomplish social purposes, meaning that “respect for private rights” must be “justified by publicly articulable reasons.” Only where individual rights are either “preconditions or the appropriate outcomes” of a “well-functioning deliberative process” should the government grant those rights protection.62

If free speech can be analogized to a “marketplace of ideas,” then Sunstein suggests that the government should control that “marketplace” just as dozens of regulatory agencies now control the economic market. “What if a marketplace of ideas,” he asks, “yields little attention to public issues and diversity of view ...? What if government tries to regulate the marketplace in the interest of promoting attention to public issues and diversity of view?”63 In such cases, politicians should redistribute free speech rights to achieve a more “democratic” outcome: taking away the expressive rights of some speakers to give others more influence. Sunstein suggests forcing broadcasters to provide free airtime for political candidates,64 giving taxpayer money to candidates whose opponents have raised hefty contributions, limiting how much people can donate to campaigns, and restricting what candidates are allowed to spend to convey their messages. He also recommends outlawing children’s programming that is excessively commercial,65 imposing a new version of the fairness doctrine,66 and taxing advertisers in order to subsidize “shows that advertisers will not support.”67 He acknowledges that these restrictions on speech would be “intrusive”68 but contends that they should not be “foreclosed by the Constitution” because such approaches might better serve “our self-definition as a democratic system.”69

The problems with these proposals are as obvious now as they were when the First Amendment was written. Giving government the powers Sunstein suggests is a recipe for censorship, exploitation, and the power politics typically associated with banana republics and premodern theocracies. After all, established religions and censorship have usually been defended on exactly the same grounds: government should limit what people can say and read so as to ensure that they are morally upright, not materialistic, more devoted to “higher” things. When Sunstein argues that government should “maintain a civilized society”70 by controlling what television programs people watch, it is impossible not to hear the echoes of Puritan censorship.

Perhaps more telling, Sunstein rarely mentions the right not to be forced to speak or not to be forced to subsidize the expression of views one despises. In fact, he appears to have almost never discussed that subject in his four decades of scholarship on freedom of speech. When he does address the rights of dissenters, he does so almost exclusively in terms of collectivist values rather than individual freedom. Thus, in his 2003 book, Why Societies Need Dissent, he argued that nonconformists should be protected, not because they have the right not to be forced to join a multitude against their will, but because dissenters “perform valuable social functions.”71 Democratic governments should “take steps to discourage conformity and to promote dissent, partly to protect the rights of dissenters, but mostly to protect interests of their own.”72

Even more strikingly, Sunstein suggested in a 1990 article on the legal and moral consequences of forcing people to take oaths that the Barnette decision striking down the compulsory flag salute was “too cavalier” because it was based on a “belief[] in individual immunity from communal ties.”73 The earlier Gobitis case, he wrote, was more supportive of “the virtues of ensuring national attachments.”74 Although he stopped short of explicitly endorsing the Gobitis decision, one can easily see how his collectivist “emphasis on political virtue, on public spiritedness, [and] on public deliberation”75 instead of individual rights would easily support rules forcing people to pledge allegiance to the flag against their will.

The right not to express opinions one finds repugnant – not to join a church, not to salute the flag if one thinks it sinful, not to subsidize the promulgation of messages one considers wrong – is fundamentally personal. As a form of dissent, it can play an important role in democratic debate, but that is not the primary reason people value the right not to speak. Rather, that right is an essential form of self-expression and personal autonomy. When Jehovah’s Witnesses choose not to salute the flag, they are focused not on making a political statement or on converting the public, but on fulfilling what they consider to be their duty to God: to quote eight-year-old Carleton Nicholls, they refuse to “adore the flag and to bow down to the flag” when they can “only adore and bow down to Jehovah.”76

Dissenters sometimes refuse to join with the majority as a way of making a political statement. But they often do it only to honor and preserve their integrity: “not because the world would then be changed for the better,” as Hannah Arendt puts it, “but simply because only on this condition could they go on living with themselves at all.”77 This is an inescapably individualistic value, one for which the collectivist theory of speech has little room.

Forcing People to Speak

One area in which the rights of dissenters are often violated is in the workplace. Thanks to laws premised on the Progressive view that speech is about political participation rather than individual freedom, employees are often forced to subsidize the activities of labor unions, even if they oppose those activities and refuse to join the union.78 Courts have ruled that the First Amendment forbids unions from forcing workers to support union political activities, but it’s not always easy to differentiate political activities from the other things unions do. Worse, the law places the burden not on unions to justify taking money from workers’ paychecks, but on the worker who wishes to exercise his First Amendment rights. This is the same Devil’s proof that forces people to justify their freedom. Like a prior restraint, which bars a person from speaking unless the government gives him permission, laws like these are biased against individual rights. They force a person to speak unless he proves that he should be allowed to remain silent.

The theory behind compulsory union fees is that because unions advocate on behalf of all workers, including nonmembers, the nonmembers could get a “free ride” by enjoying the benefits the union obtains without paying for them. Under this “free rider” theory, states have adopted laws that deduct “agency fees” from the paychecks of nonmembers, even against their will. But this free rider theory is problematic. Indeed, it is the same argument that in generations past was used to justify established churches: society, it was said, benefits from a morally upright populace, and if people are not forced to contribute to the church that encourages morality, they might “free ride” by enjoying those social benefits without paying for them. In opposing established religion, Jefferson and others argued that these benefits, while real, could not justify forcing people to subsidize religious views they found repugnant. Even if churches do benefit society, seizing money from working people to support them was wrong and dangerous. In short, the fact that someone enjoys a benefit provided by someone else is not always good reason to force him to pay for that benefit.

The “agency fee” privilege that unions enjoy gives them tremendous and unwarranted influence. Organized labor is among the most powerful political forces in the country today. Exact figures are unreliable, as unions typically refuse to divulge their financial data, but some experts estimate that unions now contribute $800 million annually to political campaigns, including “in-kind contributions,” such as dispatching people to hand out flyers or man phone banks.79 In the 2008 presidential election, one union, the Service Employees International Union (SEIU), spent more than $33 million in independent political expenditures.80 Like most union money, this went almost entirely to the Democratic Party, even though many union members are politically conservative.

Since people have a First Amendment right not to subsidize political expression of which they disapprove, the Supreme Court has struggled to navigate a narrow channel between enforcing mandatory agency fees and protecting the rights of those who choose not to join unions. In the 1977 case of Abood v. Detroit Board of Education,81 Justice Potter Stewart quoted Jefferson’s Statute for Religious Freedom to the effect that forcing people to subsidize the propagation of opinions they do not believe is “sinful and tyrannical,” and ruled that the government could not force an employee “to contribute to the support of an ideological cause he may oppose as a condition of holding a job.”82

Neither Abood nor later cases, however, employed the court’s strongest tool for protecting free speech: the “strict scrutiny” test. That test, which applies in typical First Amendment cases, requires judges to presume against any limit on free expression unless the government can provide a strong justification for that limit. And although courts normally assume that people do not intend to give up important constitutional rights unless they clearly say they are, the Abood case took the opposition position. “Dissent is not to be presumed,” Stewart wrote.83 Instead, workers must “affirmatively [make] known to the union their opposition to political uses of their funds,” and unions can satisfy the First Amendment by establishing a way for dissenters to get refunds. In short, unions can take the money first and ask permission later. Workers are not given the choice of “opting in” to subsidizing the union. Instead, they must “opt out.”

In practice, this presumption against dissent operates like a prior restraint. It places the burden on workers who want to express themselves – or, rather, who want to remain silent – instead of on the union that would curtail that right. Naturally, this presumption against dissent has encouraged unions to fashion slow and cumbersome refund procedures to deter dissent. For example, in Chicago Teachers’ Union v. Hudson,84 the court reviewed a complicated three-step refund procedure, which required dissenters – who had no opportunity to object before fees were taken from their paychecks – to write to the union’s president within 30 days of the first withholding. Their objections would then be considered by a union committee, which had another 30 days to issue a decision. The workers then had 30 more days to appeal that decision to another union committee. If that committee rejected the appeal, the worker had to go through arbitration. Unsurprisingly, the union’s committees rarely found in favor of nonmembers.

Worse, because agency fees are typically only slightly less than the full cost of union membership, the more complicated the objection procedure gets, the more likely it is that nonmembers will not bother to complain. In the Chicago case, union members were charged $17.35 per month for dues and nonmembers were charged $16.48. Objecting nonmembers would have to go through the refund process to obtain less than a dollar extra per month. The court ruled against the union in that case, holding that the procedure was so complicated that it essentially deprived dissenters of their right to a refund. But unions continued their obstruction tactics. In a 2000 case, the Office and Professional Employees International Union adopted rules that forced dissenters to specify the exact amount of fees they thought were wrongly withheld and what they thought the money had been spent on. Any imprecision was treated as a waiver of rights.85 In still another case, the International Association of Machinists and Aerospace Workers forced workers to object in writing within a 30-day window each year. At one point, the union moved its headquarters and refused to honor objections sent to its old address. In ruling against the union, a federal court found that this “unduly cumbersome annual objection requirement” was “designed to prevent employees from exercising their constitutionally-based right of objection.”86

Aside from the cost and hassle of complying with refund procedures, nonmembers also face peer pressure at the hands of unionized coworkers. A rule that forces objectors to attract attention, and possibly retaliation, if they want to defend their rights can effectively silence dissent. In 1958, similar concerns weighed heavily when the Supreme Court invalidated Alabama’s effort to force the NAACP to publish its supporters’ names. “Compelled disclosure of affiliation with groups engaged in advocacy may constitute as effective a restraint on freedom of association” as actual censorship, said the court, “particularly where a group espouses dissident beliefs.”87 But judges have often shown less sensitivity to these concerns when cases involve unions.

Even where intimidation is not a factor, simple inertia unfairly aids unions in cases where workers just don’t have time to fill out paperwork and engage in a complex hearing and appeal process. The power of that inertia became clear in 1992, when Washington state voters approved a “paycheck protection” initiative that precluded unions from funding political campaigns with money taken from nonmembers unless workers affirmatively authorized them to do so. Unsurprisingly, replacement of the “opt-out” rule with an “opt-in” rule caused a dramatic fall in the amount of money workers were “willing” to devote to political expenditures. About 85 percent of the contributions that the Washington Education Association (WEA) had claimed as “voluntary” under the prior rule disappeared.88 Evidently, many nonmembers had simply been stifling their objections under the rule, saw little point in seeking refunds, or never got around to filling out the paperwork.

The WEA challenged the constitutionality of that law, arguing that “opt-in” added to its “administrative expenses,” thus infringing on the union’s free speech rights.89 The Supreme Court disagreed. Unions, it held, have no constitutional right to dock nonmembers’ paychecks. But while the justices allowed the state to replace the opt-out rule with an opt-in rule, they refused to declare that the First Amendment itself requires opt-out in order to protect the rights of dissenters. Sadly, shortly after the court upheld the Washington law, the state legislature effectively repealed it by redefining “expenditures” in a technical way that once again allowed unions to spend money obtained from nonmembers on political campaigns.

In July 2005, the SEIU announced a “temporary assessment,” under which it garnished the wages of both members and nonmembers to campaign against two California ballot initiatives – one of which, like the Washington initiative, would have imposed an opt-in rule. The union did not notify nonmembers of their right to object, however, because it decided that it had done enough when it issued such notices at the beginning of each year. A group of workers filed suit, arguing that the union’s failure to remind people of their objection rights violated the First Amendment. The Ninth Circuit Court of Appeals ruled for the union. Courts must balance “the right of a union ... to require nonunion employees to pay a fair share of the union’s costs” with “the First Amendment limitation on collection of fees from dissenting employees for the support of ideological causes,” wrote Judge Sidney R. Thomas.90 In dissent, Judge Clifford Wallace objected to the notion of “balancing” a worker’s constitutional right to free speech and the union’s special privilege to tax nonmembers. “The Union’s interest in this case is not a ‘right’ to nonmembers’ funds,” he wrote. “The Union has no legitimate interest ... in collecting agency fees from nonmembers to fill its political war-chest.”91

When the Supreme Court agreed to review the case, it at first seemed unlikely that the justices would reconsider the question of “opt-in,” since the case only directly involved the narrower question of the SEIU’s failure to issue a second notice. But in a 5–4 decision, it ruled that the opt-out procedure was unconstitutional.92 Forcing dissenting workers to bear the burden of objecting was an “anomaly,” wrote Justice Samuel Alito.93 In every other realm of First Amendment law, courts presume in favor of individual rights and require anyone wishing to limit those rights to justify doing so. Employing the opposite rule in cases involving unions made no sense. “[W]hat is the justification for putting the burden on the nonmember to opt out of making such a payment? Shouldn’t the default rule comport with the probable preferences of most nonmembers?”94 By presuming against dissent, Abood’s opt-out rule created “a risk that the fees paid by nonmembers will be used to further political and ideological ends with which they do not agree,”95 and likely silenced many people who would refuse to contribute to union activism if given a fair choice.

Rejecting the Ninth Circuit’s “balancing” approach, Alito concluded that the Constitution is about protecting individual rights, not “a balancing of rights or interests.” Thus “any procedure for exacting fees from unwilling contributors must be carefully tailored to minimize the infringement of free speech.”96

Yet the justices stopped short of overruling Abood directly, and that decision remains on the books.97 Organized labor – and the politicians who benefit from it – continues to benefit from agency fee laws that treat speech like a privilege a person must ask for rather than a right the state must respect. Thanks to Progressive Era theories that prioritize “democratic” goals over individual rights, citizens are often forced to seek some form of permission before they may express themselves – or remain silent.

Restricting Democracy in the Name of Democracy

The collectivist theory of free speech devised by Progressives doesn’t just curtail the rights of individuals. It also hinders the very democratic process that Progressives claim to support. This is most obvious in the realm of campaign finance regulations, where an ever-growing network of rules and restrictions blocks candidates and citizens from expressing their views on political issues or contributing money to help spread political messages.

One of the foremost defenders of these rules is Supreme Court Justice Stephen Breyer, whose books Active Liberty and Making Our Democracy Work endorse government control over political campaigns as a means toward the “promotion of a democratic conversation.”98 Like Holmes, Brandeis, and Sunstein, Breyer thinks the First Amendment’s primary purpose is to further “basic democratic objectives” rather than to protect the rights of individuals. This means that “a restriction on speech, even when political speech is at issue, will sometimes prove reasonable, hence lawful.”99 In Breyer’s view, a law forbidding campaign contributions or limiting what a person may spend on political advertisements may still have a “positive impact upon the public’s confidence in, and ability to communicate through, the electoral process,” and should therefore be allowed to stand, notwithstanding the Constitution’s unequivocal prohibition on all laws abridging freedom of speech.100

Breyer made his opinion clear in a 2000 case involving a state law that prohibited anyone from donating more than $1,075 to a gubernatorial candidate.101 A political action committee sued, arguing that this rule interfered with people’s First Amendment right to support candidates of their choice. But the Supreme Court upheld the restriction, declaring that “a contribution limit involving ‘significant interference’ with associational rights” would still pass muster if it is “‘closely drawn’ to match a ‘sufficiently important interest,’” such as increasing public confidence in the electoral process.102 The court admitted that its ruling would enable the government to deprive some people of the right to support their preferred candidates, but it considered this an acceptable tradeoff, as long as contribution limits are not “so radical in effect as to render political association ineffective.”103

Justices Anthony Kennedy, Clarence Thomas, and Antonin Scalia disagreed. The government had never been allowed to censor individuals to accomplish some allegedly greater good, they pointed out, even where the censorship was comparatively minor. The court had refused to uphold restrictions on speech in earlier cases involving “a single protester with a hand-scrawled sign, a few demonstrators on a public sidewalk, or a driver who taped over the motto on his license plate because he disagreed with its message.” So how could it justify “suppress[ing] one of our most essential and prevalent forms of political speech”?104 Confidence in the democratic system may be important, but “it hardly inspires confidence for the Court to abandon the rigors of our traditional First Amendment structure.”105 Justice Thomas was especially succinct: the court’s vague approach, he wrote, “balance[s] away First Amendment freedoms.”106

Replying to these criticisms, Breyer explained that he saw “constitutionally protected interests ... on both sides.”107 On one hand was the individual’s First Amendment right to express political opinions and support candidates. On the other hand was the “integrity of the electoral process – the means through which a free society democratically translates political speech into concrete governmental action.”108 Legislatures and courts should try to reach a compromise between these two. “The Constitution,” he wrote, “often permits restrictions on the speech of some in order to prevent a few from drowning out the many.”109

But the Constitution does no such thing. It never refers to “balancing” freedom of speech against other values, and it does not allow lawmakers to restrict the expressive rights of some so as to amplify the impact of others. Notably, the only example Breyer cited of the Constitution supposedly “permitting” such restrictions was the Speech and Debate Clause, a provision which applies only to members of Congress and gives them immunity from prosecution for any words they utter during debates. That provision has nothing to do with speech by citizens, and it is hardly evidence that the Constitution “often permits restrictions” on free expression – especially given the First Amendment’s unequivocal promise that “Congress shall make no law ... abridging the freedom of speech or of the press.” Yet Breyer’s version of the Constitution allows legislators to limit the right of some people to support political candidates in order to “seek[] a fairer electoral debate.”110

The Constitution guarantees freedom, not “fairness.” It secures to each person the right to speak, not the right to be heard by the same size audience as other people. As Breyer’s opinion suggests, efforts to achieve such “fairness” for some people typically involve limiting the freedom of others – taking away their money, restricting the number of ads they can run, or curtailing what they may say. Thanks to the Progressive collective-rights understanding of the First Amendment, the field of political expression is now riddled with legal barriers that censor individual expression in the service of supposedly “fairer,” more “democratic” objectives.

Campaign finance laws are so complicated that the nation’s best lawyers have difficulty understanding them, with the result that people who wish to advocate for or against candidates or ballot initiatives are often forced to ask the government’s permission before they may speak. Federal law requires a political action committee to register with the Federal Election Commission (FEC) and provide details about the committee’s members and bank accounts.111 Committees must submit to intricate reporting requirements and are limited in how much they can spend on political campaigns, when, and for what purpose. After the Bipartisan Campaign Reform Act, also known as “McCain-Feingold,” added still stricter limits, the FEC fashioned a network of regulations that divided campaigning into 33 different kinds of speech, each subject to different rules and restrictions. The resulting limits were so complex that candidates were usually forced to ask the FEC for advice before they began campaigning, to enable them to comply with the law.

This punishment of unauthorized politicking, combined with an option for pre-approval, formed a modern-day version of licensing speech. “As a practical matter,” declared the Supreme Court in 2010, “a speaker who wants to avoid threats of criminal liability and the heavy costs of defending against FEC enforcement must ask a governmental agency for prior permission to speak.” The law’s “onerous restrictions” were therefore “the equivalent of prior restraint” and gave the FEC “power analogous to licensing laws implemented in 16th- and 17th-century England.”112

A law that punishes people who speak without a permit is an archetypical prior restraint. In 1945, the Supreme Court struck down a Texas law that forced union organizers to register before they could solicit workers to join unions. “If the exercise of the rights of free speech and free assembly cannot be made a crime,” wrote Justice Wiley Rutledge, “we do not think this can be accomplished by the device of requiring previous registration as a condition for exercising them.” If the state could force unions to comply with a restriction like this, it could also force people to register before advocating any political, religious, or social proposition, which would be “quite incompatible with the requirements of the First Amendment.”113 Yet campaign finance regulations today routinely require people to register with the government before they run for office or support those who do.

Registration requirements may seem minor, but they can serve as effective prior restraints on political speech. In 2008, a University of Colorado graduate student named Diana Hsieh founded a group she called the Coalition for Secular Government to oppose efforts to restrict abortion rights in the state.114 It was a small group – consisting of herself and a friend – and its entire budget was about $200, all from Hsieh’s own pocket. She and her friend built a website and published a position paper expressing their opinions on the legality and morality of abortion. The paper received some attention, and the Coalition received about $3,000 in contributions in its second year. But the paper also included one sentence that urged voters to reject a proposal to amend the state constitution. For anyone agreeing with her arguments, she wrote, “the only moral choice is to vote against Amendment 62.”

Whatever one’s opinion on abortion, Hsieh’s paper was a perfect example of pure political speech, protected – in theory – by the full force of the First Amendment. But because it contained a single sentence that urged readers to oppose a pending ballot initiative, Hsieh and her friend automatically qualified as an “Issue Committee” under a Colorado law that requires groups of two or more people who come together with “a major purpose of supporting or opposing any ballot issue” – or who give or receive “contributions or expenditures” of more than $200 to “support or oppose any ballot issue” – to register with the Secretary of State. The law is so broadly worded that if an organization spends only a third of its time on a political issue, that qualifies as “a major purpose.” “Expenditure” might mean any cost associated with writing or printing Hsieh’s 34-page paper. Had she omitted that one sentence, none of this would have mattered, but as it was, the law required her to register with the government.

Hsieh’s failure to register marked only the beginning of her trouble. A group that fails to register is subject to investigation by the state’s attorney general or by competing political groups, who can demand an administrative hearing to review suspected violations. Rival groups can demand detailed financial information and question a group’s members – all of which causes anxiety and delay and requires expensive legal representation. Such rules can be a powerful weapon for censoring the opposition. In 2005, when the Independence Institute in Denver published a report about the potential costs of two referenda then pending before the voters, the bills’ supporters filed a complaint with the Secretary of State, triggering a costly administrative hearing.115

Fearing similar prosecution, Hsieh filed a lawsuit to challenge the constitutionality of the Colorado laws. More than seven years later, the Tenth Circuit Court of Appeals finally ruled in her favor. Whatever “informational interest” the public might have in knowing who supports or opposes a ballot measure, the state’s “onerous reporting requirements” were “too burdensome” for “small-scale” operations like Hsieh’s.116 Unfortunately, the Third Circuit Court of Appeals upheld a similar law in Delaware, and the Supreme Court has not yet resolved that disagreement.117

The basic assumption behind such restrictions is the Progressive premise that free speech is a privilege designed to serve collective goals rather than a right that each individual possesses. If government can “redistribute” speech rights to equalize the expression of opinion or ensure that public debate is “fair” rather than free, individual freedom will inevitably be sacrificed. Law professor Owen Fiss, an advocate of campaign finance rules, frankly admits that “we may sometimes find it necessary to restrict the speech of some elements of our society in order to enhance the relative voices of others.”118 He and other Progressives believe such restrictions are necessary to prevent those with more money or greater popularity – especially corporations – from using their advantages to gain a soapbox to express their ideas. They view corporate speech, or speech supported by wealthy advocates, as inherently corrupt because they envision the democratic process as one that aims at the vaguely defined goal of “social justice.” Democracy should allocate resources in a “fair” manner, they believe, which typically involves taking from the wealthy and giving to the poor. As a result, they view political campaigns in which business owners oppose redistribution programs as essentially undemocratic – as distorting the “true” will of the people.119

Disturbingly, even the Supreme Court has used the term “corruption” to refer to the “distorting effects” that “immense aggregations of wealth” have on political debate, since that wealth has “little or no correlation to the public’s support for [a] corporation’s political ideals.”120 But there is nothing “corrupt” or “distorting” about famous people or wealthy corporations using their money or fame to promote a political position. Some people are better known, more knowledgeable, or more persuasive than others and therefore wield influence out of proportion to the public’s support for their beliefs. But that is hardly a form of corruption.121 People seeking to change their neighbors’ minds will often have an influence out of proportion to the public’s support for their ideals – that’s just why they try to change what the public supports. Martin Luther King Jr.’s influence was certainly “out of proportion” to the public’s support for his ideas, and segregationists regarded his fame and eloquence as having a “distorting” effect on politics, but that hardly justified censoring him. In fact, when King was jailed in Birmingham, it was for disobeying a law that required him to register with the government before expressing his political opinions.

A century ago, Progressives believed their reforms would “restore popular government as they imagined it to have existed in an earlier and purer age” and “make government accessible to the superior disinterestedness and honesty of the average citizen.”122 Today, they still hope that another round of regulations, and then another and yet another, will prevent “moneyed interests” from gaming the system. That is a foolish hope. Laws against free electioneering reinforce the security of incumbents and, ironically, close the door to anyone but the wealthy. This is because incumbents can obtain valuable news coverage for free by appearing on talk shows. Face the Nation or Meet the Press will always give airtime to a John McCain or a Russell Feingold – while a little-known challenger or outsider must buy airtime to compete. Campaign contribution limits make that prohibitively difficult. Incumbents thus get all the broadcast exposure they need, while idealistic newcomers are locked out. Meanwhile, because the Supreme Court has rightly declared that candidates cannot be barred from spending their own money to run for office, campaigning is increasingly a luxury that only wealthy candidates like Bushes or Clintons can afford.

Most alarmingly, campaign finance rules give powerful politicians an unjust power to threaten their critics. In the summer of 2004, Los Angeles radio talk show hosts John Kobylt and Ken Chiampou began a series of broadcasts complaining about what they saw as the Republican Party’s failure to take the issue of illegal immigration seriously.123 One of their targets was Orange County Congressman David Dreier, whom they accused of hypocrisy for speaking strongly about the problem but in practice doing nothing. In an effort to send the GOP a message about discontent among Republican voters, Kobylt and Chiampou encouraged listeners to vote against Dreier – their own candidate – in the coming election. They called their idea “fire Dreier” and “political human sacrifice,” and in the end, it was moderately successful: Dreier won reelection, but by a much slimmer margin than anticipated.

Only weeks before the election, on October 14, 2006, the National Republican Congressional Committee sent the FEC a complaint, arguing that the “fire Dreier” broadcasts violated campaign finance regulations because they were a kind of unauthorized “contribution” to the campaign of Dreier’s opponent. Because Kobylt and Chiampou broadcast on Los Angeles’s powerful radio station KFI AM-640, which is owned by a corporation, the complaint asserted that the broadcasts were “illegal in-kind corporate contributions.” Their broadcasts urging voters to vote against Dreier constituted “knowing and willful ... criminal” activity – indeed, “felonies,” which “should be prosecuted to the fullest extent of the law.”124

Fortunately, KFI’s managers refused to cower before such threats, and the complaint went nowhere. But many station managers receiving such a letter would have been intimidated and no doubt would have ordered the troublemaking talk show hosts to shut up rather than pay the cost of legal defense. There is no other word for what the Republican Party attempted in that case than censorship – all made possible by campaign finance laws that supposedly advance “fair” and “democratic” outcomes.

Those who lose a political argument will often complain that the other side’s success was somehow “unfair” or “disproportionate,” but to restrict speech on that basis is a recipe for truly undemocratic results. Political incumbents could then use their power to restrict speech by their opposition. The only workable option is to let everyone who has something to say in the public debate, including individuals, unions, and corporations, do so – with their own money and without government enforcing “fair” or “proportionate” outcomes.




CHAPTER FOUR

[image: ]

PRIOR RESTRAINT AND BUSINESSES

IN THE EARLY YEARS of the twentieth century, while Supreme Court Justices Oliver Wendell Holmes and Louis Brandeis were fashioning their new collectivist theory of free speech, a cutting-edge communications technology was appearing on the scene: the motion picture. Many states adopted laws that prohibited the display of movies without pre-approval by the government – the classic prior restraint of speech. But when filmmakers challenged these restrictions in court, the resulting decisions changed forever how judges applied the protections promised by the First Amendment.

Thanks largely to those film censorship prcedents, courts today allow government distressingly broad power to limit speech that involves some economic element. While judges typically give the strongest possible protection to “pure” speech, any communication associated with business – including advertising, the use of official titles like “accountant” or “attorney at law,” and speech uttered by professionals in the course of their work – can be restricted with little interference from the courts.
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The First Amendment Goes to Hollywood

Now that films have been around for a century and have become the nation’s foremost medium of artistic expression, it is shocking to reflect that for the first 50 years of their existence, the Supreme Court did not regard movies as a form of speech at all, and accorded them minimal constitutional protection.

In 1915, D. W. Griffith’s film The Birth of a Nation was shown at the White House to President Woodrow Wilson, whose racist writings on southern history the film repeatedly quoted. The Birth of a Nation proved to the world that movies were no fad: it told a gripping epic story, complete with chase scenes and special effects that astonished audiences of the day. Yet that same year, the court upheld an Ohio law that required pre-approval from a Board of Censors – the state was unashamed to use that term – before any motion picture could be shown in the state.1 The Mutual Film Corporation, which a year later would sign the contract that made Charlie Chaplin rich, challenged the law as a prior restraint. But the Supreme Court unanimously ruled that “the exhibition of moving pictures is a business, pure and simple, originated and conducted for profit,” and was therefore “not to be regarded ... as part of the press.”2 Both the law and the “common sense of the country,” it said, were “against the contention” that “motion pictures and other spectacle” were shielded by the First Amendment.3 Movies may entertain and instruct, but the idea of “extend[ing] the guaranties of free opinion and speech to the multitudinous shows which are advertised on the billboards of our cities and towns” was “wrong or strained.” “Besides,” the court added, “there are some things which should not have pictorial representation in public places and to all audiences.”4

Some found the decision wrongheaded at the time. An unsigned article in the Columbia Law Review commented that it could only be “regarded as exhibiting the tendency of the court to construe constitutional provisions [loosely] rather than invalidate legislation which is directly connected with the interests of public safety and morals.”5 Yet for the same reason, the Michigan Law Review praised the ruling for taking a “modern progressive view of the subject.”6

In 1922, a New York court upheld a law requiring makers of newsreels to get pre-approved by a government censorship board. Admitting that motion pictures were “a medium of thought,”7 the court nevertheless found that they were also “something more” – films “reproduce[d] the life of the world” so vividly that their “value as an educator for good is only equaled by [their] danger as an instructor in evil.” Children in particular needed to be shielded from the sight of real news until they learned enough from the “school of experience” that “current events may be revealed in all their nakedness.”8

In another case, a New York judge struck down the censorship of a film that editorialized against the state’s anti-contraception laws – bravely insisting that it was “needless to speak of the importance of freedom of speech in a republic like ours”9 – but was promptly overruled. That film, made by birth control crusader Margaret Sanger, depicted nothing obscene or lewd, but simply made the case for legalizing contraception. It was, wrote Judge Nathaniel Bijur, “a pictured argument against an existing law.”10 Relying on the Lochner decision for the idea that government regulations must be “fair, reasonable, and appropriate” rather than “unreasonable, unnecessary, and arbitrary interference[s] with the right of the individual to his personal liberty,” Bijur ruled the ban invalid.11 But a higher court reversed his decision. “The Legislature has declared it to be against the public interests to have contraceptive information disseminated,” it declared.12 Therefore “the matter must be left to the official to whom the Legislature has delegated authority.”13

As Hollywood became increasingly sophisticated, laws requiring government approval before films could be displayed caused more and more problems for the industry. Censorship boards in different places imposed different, often subjective standards, meaning that a film might be approved in New York City but banned in Kansas or Minnesota. Delays also made it impossible for studios to release the same movie across the country on the same day. Filmmakers tried to resolve the arbitrariness and delays caused by local censorship boards by creating the Motion Picture Association of America (MPAA), a private group that would implement a form of “voluntary” censorship. But not until 1930 was the MPAA able to take the lead within the industry.

By then, films had become a respected medium of artistic expression, political argument, and social commentary. Yet it was still another two decades before the Supreme Court overruled the Mutual Film case and acknowledged that movies were entitled to full constitutional protection. In 1948, in the midst of an antitrust lawsuit against movie studios, Justice William Douglas commented that there was “no doubt that moving pictures, like newspapers and radio, are included in the press whose freedom is guaranteed by the First Amendment,”14 but because that was not directly at issue, his words technically had no legal force. Only in 1952 did the justices make it official, declaring that “motion pictures are a significant medium for the communication of ideas” and were protected by the Constitution.15

That case, however, made no mention of the nation’s many existing film censorship boards. The court simply declared that it was “not necessary for us to decide” whether it was constitutional for states to prohibit the display of movies without permission.16 Such rules were obviously prior restraints that, as the court said in Near v. Minnesota, were “generally, if not universally, considered” unconstitutional.17 Yet the court left them in place. In 1961, it rejected the argument that such pre-approval requirements were always invalid, holding that states could impose them in “exceptional cases.”18 But film censorship rules were not “exceptions.” They were systematically applied to all movies in many states.

Five years later, the court again watered down the once-absolute rule that the First Amendment forbids prior restraints on speech. That case involved a Baltimore theater manager named Ronald Freedman, who was arrested and convicted when he refused on principle to apply for a permit before showing a movie called Revenge at Daybreak.19 State officials admitted that the film was unobjectionable and that Freedman would have been given a license if he had applied, but showing the movie without a permit was still a crime. Before the Supreme Court, Freedman argued again that prior restraints on speech were intolerable, but instead of enforcing that long-standing rule, the justices transformed it into a set of flexible procedural standards instead: “a noncriminal process which requires the prior submission of a film to a censor” could “avoid[] constitutional infirmity,” they wrote, if there were “procedural safeguards” in place “to obviate the dangers of a censorship system.”20

Three such “safeguards” were essential: First, the censors must bear the burden of justifying censorship, rather than requiring the theater to justify showing the film. Second, the ultimate decision about the licensing rule must be made by a judge, not the government itself. Third, state laws forcing people to get permits before displaying movies must include specific time limits within which bureaucrats would decide whether to grant or deny permits. This would protect filmmakers and theater managers from being left in limbo.21

These safeguards were certainly better than nothing. But the rule against prior restraints had never before been described in these merely procedural terms. Instead, that rule had been categorical: the government simply could not require an author a speaker to obtain approval before speaking. This was partly because the delay and uncertainty of licensing requirements are problematic, but it was also because enabling the government to choose what communications would be allowed inevitably deters the expression of controversial messages or the display of innovative, potentially offensive artworks. Most of all, such restrictions on speech violate the fundamental human right to freely express one’s opinions. Yet the Freedman decision proclaimed that the once-absolute protection against prior restraints was actually not absolute. It and similar cases expanded the First Amendment, by recognizing that it covered films, but did so at the cost of diluting the amendment’s strength.22

This dilution of the rule against prior restraints was foreshadowed by Justice Felix Frankfurter, the Progressive author of the Gobitis flag-salute decision. In 1957, he had ruled in favor of New York City officials who sought an injunction forbidding the sale of a book depicting sadomasochistic sex, under a state law that banned “printed matter of an indecent character.”23 Relying on the Near precedent, the publisher argued that an injunction would be an unconstitutional prior restraint. But Frankfurter rejected that contention. “The phrase ‘prior restraint,’” he wrote, cannot be regarded as “talismanic.” Rather than enforcing a consistent, principled rule against prior restraints, courts should employ a “pragmatic assessment” and weigh the “particular circumstances” involved in any case of censorship. “The generalization that prior restraint is particularly obnoxious ... must yield to more particularistic analysis.”24 The Freedman decision now made Frankfurter’s flexible approach the law of the land.

The Fairness Doctrine As a Prior Restraint

Frankfurter’s “pragmatic” attitude proved convenient to federal regulators with the advent of radio and television. The power of the Federal Communications Commission (FCC) to grant or withhold broadcasting licenses put officials in the position of choosing which broadcasts the American public would be allowed to hear and see.

One rule FCC regulators devised proved especially potent: the “fairness doctrine,” adopted in 1949, which forced station owners to present political disputes in a way that “fairly” presented opposing views. Any station that aired a political opinion was required to provide time for people who disagreed, on pain of losing its license. The effect was to impose a type of prior restraint: owners, knowing that speaking their minds would require them to donate costly broadcast time to air contrary opinions, often chose to avoid expressing any opinion at all.

When, in 1964, a Pennsylvania radio station aired a discussion of a book critical of Republican presidential candidate Barry Goldwater, the book’s author demanded airtime to respond. The station refused, and the author sued. The case reached the Supreme Court, which unanimously upheld the equal time requirement. “It is the right of the viewers and listeners, not the right of the broadcasters, which is paramount,” it declared,25 citing Progressive Era precedents that characterized speech as a means of collective decision-making rather than an element of individual freedom. “It is the purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth will ultimately prevail,” wrote Justice Byron White. “It is the right of the public to receive suitable access to social, political, esthetic, moral, and other ideas and experiences which is crucial here.”26 Thus the station’s owners could be forced to express ideas they found repugnant, because the Constitution was concerned not with protecting individual rights but with advancing an abstract, collective interest in thorough public debate.

A year later, the FCC revoked the license of another Pennsylvania station on the grounds that it had broadcast a show by a controversial clergyman named Rev. Carl McIntire without allowing rebuttal time for McIntire’s critics. Upholding the FCC’s decision, a federal appeals court declared once again that the First Amendment’s primary purpose was to ensure “that the public be given access to varied information,”27 not to protect the rights of individuals. McIntire argued that he had paid the station for the broadcast time, and when an angry listener demanded that he be given an opportunity to respond on the air, McIntire replied that the station’s broadcast time “is ours and not yours; nor does it belong to both of us with an obligation upon me to share it equally with you.”28 The court rejected this idea as “more brazen bravado than brains.”29 Broadcasters had no right to present “one sided” discussions of “issues of controversial importance” or to go “on an independent frolic broadcasting what [they] chose, in any terms [they] chose.”30

Courts sometimes denied that the fairness rule was a prior restraint, since it did not force broadcasters to submit material for approval before broadcast.31 But it still had the effect of “chilling” expression, particularly by bold and outspoken voices, who were essentially taxed whenever they expressed their views. This chilling effect was only eased in the late 1980s, when the FCC abandoned the fairness doctrine – leading to a flourishing of new, interesting, politically oriented radio and TV shows by such successful and controversial hosts as Rush Limbaugh and Al Franken.

Behind the explicit prior restraint of movies and the implicit restraint of the fairness doctrine was the Progressive conception of free speech as a collective enterprise instead of an individual right. This “democratic impetus” as one scholar calls it – the view that the First Amendment is primarily concerned with ensuring “that the political community [will] hear a wide range of opinions”32 – led to a series of rules that allowed government to veto the expression of unpopular, controversial, or offensive ideas and to force people to subsidize the expression of opinions they despised.

Titling and Occupational Licensing

Even outside the realm of politics, government frequently imposes prior restraints on speech when money is involved. And thanks to legal precedents that transformed the long-standing rule against prior restraints into a weak, “pragmatic” set of procedural requirements, courts usually allow such restraints to stand. Today, many professionals are prohibited from using certain words to describe their services or are subjected to rules that restrict what they can say to their clients. Some occupations consist of nothing but speech itself – tour guides, for example – yet the government bars people from practicing these “talking professions” without a license or imposes laws that define speech as a kind of business for which a license is required. The consequences are the same: barring people from speaking unless they are licensed first. But courts typically refuse to call these laws what they are: unconstitutional prior restraints on speech.

In 1991, Texas passed a law forbidding people from describing themselves as “interior designers” without satisfying certain standards. Technically speaking, such a “titling law” is not an occupational licensing law because a person may still actually do interior designing without government approval. But it was illegal to use the term “interior designer” on business cards, websites, or advertisements without two years of post–high school education and six years of education and experience in interior design. Designers also had to pass a state test.33 In essence, the state confiscated the words “interior designer” and only allowed people to use them if they got government permission – a classic prior restraint on speech.

Proponents of titling laws often say that they protect consumers by forbidding businesses from claiming expertise they lack. But consumer protection laws already bar them from defrauding or injuring customers. And laws that make it illegal to truthfully describe one’s business, as the Texas interior designer law did, cannot ensure that consumers are fully informed. On the contrary, they deprive consumers of information they need. This is unsurprising, since titling laws are actually meant not to protect consumers but to restrict economic competition against the existing industry. Established firms can satisfy the sometimes stringent requirements for titling, while a person who wants to start a new business, or who has little experience, or who finds college too expensive, cannot. Titling laws therefore allow existing companies to limit consumer choice and charge customers more.

The First Amendment, however, forbids the government from requiring people to get official permission before uttering certain words. A person who designs interiors is an interior designer and should be free to say so. Restricting him from using the term unless he gets a certificate from the American Society of Interior Designers (ASID) – the trade group that lobbies for titling laws – does not protect the public. It only protects the ASID’s turf against newcomers who might change the industry.

That was the argument a group of would-be designers made in 2009 when they challenged the Texas law in court. They argued that it violated their right to freedom of expression. In reply, the state’s lawyers argued that it would be “misleading” for people to use the title “interior designer” without state approval because the state had declared those words off-limits to anyone without a license. The Fifth Circuit Court of Appeals rejected that argument as “circular.”34 A law that bars people who practice interior design from truthfully calling themselves by that term, the judges ruled, violates the First Amendment.35

More intrusive than titling laws are licensing laws that forbid people from engaging in professions that consist entirely of speech – “talking professions” such as teachers, psychologists, and tour guides – unless they get the government’s permission. Strangely enough, judges have never managed to explain why the government may require people to get approval before practicing professions that consist entirely of communication. Such licensing laws are often indistinguishable from the sorts of prior restraints on speech that the Constitution supposedly forbids.

Consider psychology. Unlike psychiatrists, psychologists do not prescribe medicines. They use only communicative and mental therapies: talking, thinking, feeling, remembering, and coaching. Psychologists receive extensive training in theories of the mind and learn about mental illness, phobias, eating disorders, stress, and the like, as well as techniques that aim to remedy these problems. But as sophisticated as the practice of psychology has become, it still remains talk – the communication of ideas. A psychologist might counsel a patient with a phobia to confront her fear, or to try a mental trick to deal with it, or to talk out her past experiences to make the fear go away. Trained psychologists may be better at what they do and have more knowledge and training than laymen, but the therapies they administer are still speech – no different in constitutional terms from the advice offered by friends, pastors, rabbis, teachers, coaches, grandparents, or radio talk show hosts.

Nevertheless, every state requires psychologists to get government licenses. These laws purport to regulate the “practice” of psychology – actions – but those actions are made up entirely of communication. California, for example, makes it a crime to professionally “render ... any psychological service involving the application of psychological principles, methods, and procedures of understanding, predicting, and influencing behavior, such as the principles pertaining to learning, perception, motivation, emotions, and interpersonal relationships,” without a license. The law goes on to prohibit any unlicensed person from using “psychological methods” to help someone “acquire greater human effectiveness or to modify feelings, conditions, attitudes and behavior which are emotionally, intellectually, or socially ineffectual or maladjustive.”36

These are all acts of communication. Suggesting that someone meditate to relieve stress or envision his goals to better achieve them, or encouraging him to get right with God, or just letting a person talk through his problems – these are all efforts to assist that person in modifying maladjustive attitudes and behavior. Friends, relatives, and office mates use psychological principles all the time to advise people and change their motivation or fix their interpersonal problems. Psychologists are better trained at it than others, but such training cannot justify forbidding non-psychologists from engaging in communication without government approval. It was because they recognized that fact that California lawmakers added a long list of exemptions for religious leaders, medical doctors, clinical social workers, marriage therapists, nurses, lawyers, and even dentists and optometrists – who receive absolutely no training in psychology.37 If unlicensed psychology is so dangerous, it would make no sense to allow these people to practice without a license. Yet the law does just that.

The licensing of physicians or pharmacists is typically justified on the grounds that they prescribe medicines, touch patients, or conduct surgery. Other professionals also enjoy special state privileges – lawyers, for instance, can issue subpoenas to force people to testify or to hand over documents. Licensing these professions is supposed to protect the public by limiting who may distribute pills or exercise subpoena powers. But psychologists engage only in communication, and licensing laws for them only restrict free speech. Nor is there a long tradition of such licensing requirements. Doctor and lawyer licensing has been around since ancient Roman times, but psychologist licensing was unknown until 1945.38 When the First Amendment was written in the 1780s, the idea that someone could be forced to get government permission before giving people advice about their troubles would have been regarded as absurd and unconstitutional.

A group of psychoanalysts challenged California’s licensing requirement in a lawsuit in 2000, but the Ninth Circuit Court of Appeals ruled against them, concluding that the state’s purpose in regulating the profession was to protect the safety of patients who, if treated by an incompetent analyst, might be at risk of deteriorating mental health, job and family stress, “and even suicide.”39 There was no actual evidence of such risks; the court accepted without question the state’s claim that such risks “might” follow – a degree of credulity courts are not supposed to employ in free speech cases. Nevertheless, the court declared that the licensing requirement was not a prior restraint but instead “a valid licensing scheme designed to protect the mental health of Californians.”40

This, however, was always the rationale used to justify prior restraints: seventeenth-century laws requiring pre-approval before the publishing a book were also designed to “protect” people from the harms that “might” follow from unrestricted speech. If the risk that bad advice might cause depression or suicide is good reason to prohibit certain kinds of speech, why not impose the same rule on pastors, neighbors, coworkers, and friends? The court’s answer was that psychologists charge for their services, while friends and neighbors do not. But the Supreme Court has repeatedly declared that speech still receives full First Amendment protection even if the speaker charges a fee.41 Newspapers, after all, are also published for profit.

Government officials charged with regulating psychology have even tried to censor newspaper advice columnists. In 2013, a writer named John Rosemond received a threatening letter from the Kentucky Board of Examiners of Psychology, warning him that his syndicated parenting-advice column constituted the unlicensed practice of psychology.42 Rosemond, a licensed family counselor in his home state of North Carolina, had been writing his column for nearly 40 years before the board decided that, because it appeared in Kentucky newspapers, Rosemond also needed to get a license in that state. They sent him a cease-and-desist order, threatening him with fines and even criminal prosecution.

Rosemond went to court, arguing that his articles qualified as pure, old-fashioned First Amendment speech, no different from the Dear Abby columns newspapers have published for decades. In fact, America’s first advice columnist was probably Benjamin Franklin, who, under the pseudonym Silence Dogood, published answers to reader letters (many of which he wrote himself) decades before he helped write the Constitution. Neither he nor Dear Abby went to college or held licenses. It’s hard to imagine that he and his colleagues thought the Constitution allowed the government to impose a licensing requirement on the publication of a newspaper column. Fortunately, in September 2015, a federal judge ruled in Rosemond’s favor and ordered Kentucky bureaucrats to stop pursuing him.43

Perhaps no profession is more innocuous than that of a tour guide. Skilled guides can teach fun and interesting facts about museums or cities, and tours are often designed around special or obscure interests. Some guides on Boston’s Freedom Trail dress up in period costume and pretend to be people from Revolutionary times. Some Los Angeles tour guides take people on “Haunted Hollywood” tours, telling them ghost stories that center on movie industry landmarks. There are certainly dull or incompetent tour guides in the world, but bad tour guides do not hurt people. They might be boring or get their facts wrong, but they are unlikely to cause anyone an injury. Laws against robbery or fraud already prevent rogue tour guides, if there are such things, from stealing people’s money. Nevertheless, several cities, including New Orleans and Washington, D.C., make it a crime to take people on tours without a government license.

A group of guides sued New Orleans in 2013, arguing that the city’s licensing requirement violated the First Amendment, but federal judges disagreed. Because the city was not restricting what the guides could say, only requiring them to take a class on city history and pass a test, the trial judge declared that the rule “applies to conduct, not speech.”44 The court of appeals agreed. “Those who have the license can speak as they please,” wrote Judge Thomas Reavley. “Tour guides may talk but what they say is not regulated or affected by New Orleans.”45 That was true, but it was beside the point. Any rule requiring him to get permission before he can speak is still an infringement on his First Amendment rights, even if the government allows people to speak freely after they get licenses. The law is a prior restraint because it forbids anyone who has not taken the required class and passed the test to lead people around the city and talk to them.

Judges in Washington, D.C., took a different view. Judge Janice Rodgers Brown scornfully struck down that city’s tour guide licensing law, noting that there was no reason to think uneducated tour guides were a real danger to the public. “The only record ‘evidence’ supporting the District’s beliefs regarding the perils of unlicensed tour guides,” she wrote, consisted of “deposition testimony that guides with criminal convictions might pose a danger, though no evidence exists they actually have.” The government argued that, like New Orleans, the District of Columbia left guides free to speak as they pleased, but Judge Brown pointed out that this very fact undercut the rationale for licensing in the first place. If consumers really needed protection against incompetent tour guides, there was no sense in not restricting what guides could say: “Exactly how does a tour guide with carte blanche to – Heaven forfend – call the White House the Washington Monument further the District’s interest in ensuring a quality consumer experience?”46

The Professional Speech Doctrine

Government often imposes prior restraints on speech by categorizing it as a “profession” that requires a license. Nevada law, for example, requires private investigators to get licenses, but until it was amended in 2015, the law defined a “private investigator” as anyone who is paid to “obtain” or “furnish ... information” about the “identity, habits, conduct, business, occupation, honesty, integrity, credibility, knowledge, trustworthiness, efficiency, loyalty, activity, movement, whereabouts, affiliations, associations, transactions, acts, reputation or character of any person,” or the “location, disposition or recovery of lost or stolen property,” or the “cause or responsibility for ... accidents or damage or injury to persons or to property,” or about any “crime or tort that has been committed ... or suspected.”47 To provide such information without first getting government approval was deemed a crime. Certain categories of people – including lawyers, insurance adjustors, and people working at banks48 – were exempt, but the prohibition plainly applied to reporters, historians, genealogists, and tour guides. To teach a class about the murder of Abraham Lincoln, or to write a biography of him, or to publish an article about his “reputation” and “character” was therefore forbidden.

In 2013, the state’s Private Investigator Licensing Board prosecuted a man who testified as an expert witness in two civil trials,49 despite the fact that testifying in court is quintessential First Amendment speech. After that happened, the legislature promptly changed the statute to exempt expert witnesses – but others remained at risk. After California-based investigator Troy Castillo filed suit arguing that the requirement violated the Constitution, state officials argued that there was nothing wrong with forbidding people from furnishing information unless they are “thoroughly vetted” by the government.50 Castillo’s lawsuit ultimately helped persuade the legislature to change the law so that it no longer applies to people who only access or provide “public information.”51

The Supreme Court has occasionally warned that the government may not classify speech as an “activity” and require a license for that activity. “It is well settled that a speaker’s rights are not lost merely because compensation is received,” wrote Justice William Brennan in one case. “[A] speaker is no less a speaker because he or she is paid to speak.” Yet under a legal theory called the “professional speech doctrine,” some courts have held that the First Amendment imposes no restriction at all on laws that forbid licensed professionals such as doctors, psychologists, and stockbrokers from communicating information. This has the strange consequence that while government cannot censor speech outside a profession, it can block certain types of speech within a profession: if a layman recommends that a friend take an aspirin to relieve a headache, that speech receives the strongest constitutional protection available – but if a trained and licensed doctor gives the same advice to the same person, his speech is entirely unprotected by the Constitution, and the government may censor him at will. Still more confusingly, some courts have declared that the speech of licensed professionals should receive more protection than other kinds of speech. And, most astonishingly of all, the professional speech doctrine has never been endorsed, or even discussed, by the United States Supreme Court. Lower courts have patched it together in response to two non-binding, concurring opinions from cases in 1945 and 1985.

The first case struck down a law that required any person acting as a union recruiter to get a government license. This, the court declared, was an unconstitutional prior restraint.52 The government might call union recruiting an “activity,” but the activity consisted only of communication, so the licensing requirement really prohibited free speech.53 In a concurring opinion, Justice Robert Jackson observed that it is sometimes hard to draw a line between regulating businesses and regulating speech, because “the one may shade into the other.”54 But he offered no solution to the problem except to say that lawmakers should not be free to restrict speech by labeling it a business.

The second case, Lowe v. SEC,55 involved a professional investment advisor named Christopher Lowe who had been stripped of his license after being convicted of fraud charges. A year later, Lowe began publishing a newsletter about the stock market. The Securities and Exchange Commission (SEC) charged him with illegally offering investment advice without a license. But Lowe argued that he was only publishing his ideas and requiring him to get a license before printing his opinions was an unconstitutional prior restraint. The Supreme Court issued a narrow ruling that did not address the First Amendment question but held that Lowe had not actually violated the law. But three justices, led by Justice Byron White, disagreed. In a separate opinion, they argued that Lowe had broken the law when he published his opinions but that the law was unconstitutional.

“[T]he principle that the government may restrict entry into professions and vocations through licensing schemes has never been extended to encompass the licensing of speech,” White declared. “At some point, a measure is no longer a regulation of a profession but a regulation of speech or of the press; beyond that point, the statute must survive the level of scrutiny demanded by the First Amendment.”56 In White’s view, the difference between the two was that a professional “takes the affairs of a client personally in hand and purports to exercise judgment on behalf of the client in the light of the client’s individual needs and circumstances” – and such a person is engaged not in constitutionally protected speech but in activities the government may regulate. The government could also regulate any speech “incidental to the conduct of the profession.”57 Because Lowe was only speaking and not engaging in professional activities, he should not have been prosecuted.

In the three decades since Lowe was decided, lower courts have relied upon these opinions by Justices White and Jackson to declare that states may limit the speech rights of professionals without violating the First Amendment – despite the fact that the two opinions actually disagree in an important way: Jackson believed that when professional activity combines with speech, the courts should provide more First Amendment protection, whereas White thought such a combination should reduce the protections for speech. Be that as it may, neither opinion is binding law, and because White’s discussion of professional speech was not necessary to his conclusion, it would not be binding even if all the other justices had agreed with him. Given such meager guidance from the Supreme Court, the nation’s judges have fashioned a set of confusing, sometimes self-contradictory rules, which allow state lawmakers to substitute their own preferences for the educated judgment of the doctors, psychologists, and other professionals they regulate.58

One controversial example involves efforts by psychologists and counselors to change the sexual orientation of their patients. The validity of such therapy is hotly contested, yet when lawmakers in California and New Jersey passed laws banning the therapy, psychologists sued, arguing that since their practice consists solely of communication, such restrictions violate the First Amendment. Both courts rejected that argument. The professional speech doctrine, they held, allows the government to dictate what kinds of advice professionals may offer their patients.59 But as one dissenting judge observed in the California case, giving government so much power to classify speech as an “activity” and to control it by law is a dangerous step toward censorship. “If a state may freely regulate speech uttered by professionals in the course of their practice without implicating the First Amendment, then targeting disfavored moral and political expression may only be a matter of creative legislative draftsmanship.”60

Worsening the confusion,61 some courts have said that the Constitution should give professional speech more protection than ordinary speech, considering the greater education and training professionals receive. In one recent case, the Fourth Circuit struck down a North Carolina law that forced doctors to discourage patients from having abortions. The doctors were required to show each patient a sonogram of the fetus, explain its location and dimensions, and say whether it had visible fingers or internal organs. The doctor also had to offer the woman a chance to listen to its heartbeat.62 Although the patient was allowed to cover her ears or close her eyes, the physician was required to recite the litany no matter what – even if he thought it caused the patient to suffer.

A group of doctors sued, arguing that forcing them to express opinions with which they disagreed – and to manipulate their patients through guilt and shame into a course of conduct doctors themselves might consider harmful – offended the Constitution. Relying on the precedents that upheld bans on sexual-orientation therapy, state officials replied that the law only regulated professional speech and therefore was not subject to the First Amendment review. They admitted that the law was designed “to support the state’s pro-life position,” but the professional speech doctrine meant the state could force doctors to comply, just as California and New Jersey lawmakers could enforce their views about what psychological therapies are appropriate.63

The court found the law unconstitutional. Doctors, it said, “do not leave their speech rights at the office door.”64 However broad the state’s power to regulate medicine, it may not force doctors to express opinions they do not hold.65 In fact, the North Carolina statute went further than that, requiring doctors to “use the visual imagery of the fetus to dissuade the patient from continuing with the planned procedure.”66 And this interfered with doctors’ professional judgment. Being forced to express the state’s message “regardless of whether the patient is listening” and while the patient was stressed and impaired – “half-naked or disrobed on her back on an examination table, with an ultrasound probe either on her belly or inserted into her vagina” – was “in direct contravention of medical ethics and the principle of patient autonomy.”67 This “virtually unprecedented burden on the right of professional speech” offended the First Amendment.68 But other federal courts have upheld similar laws that force physicians to show patients sonograms, to play the audio of fetal heartbeats,69 and to tell patients that a fetus is “a whole, separate, unique, living human being” – a proposition with which many doctors disagree.70

Although the freedom of speech is generally considered foremost among constitutional rights, courts give it less protection in cases that involve business and economic affairs. Government is free to censor what entrepreneurs can call themselves, to compel businesses to speak against their will, and to force professionals to get government permission before they may communicate messages to others. The Constitution promises that all people will be free to express themselves without government interference. But when it comes to businesspeople, the idea that free speech is not a right, only a privilege the government may give or take away, has dangerously undermined the protections of the First Amendment.




CHAPTER FIVE
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THE COMPETITOR’S VETO

STARTING A NEW business is risky and exhausting. Accumulating capital, doing market research, hiring talent – all these tasks and more make opening a small business among the hardest things a person can ever attempt. But people surmount these obstacles because the rewards of working for themselves can be enormous, whatever the risks. Economic independence and opportunity are a crucial part of the liberty protected by the Constitution. We are all indebted to the entrepreneurs who developed some new idea into a business and thus improved our lives.

Sadly, government often imposes a kind of prior restraint on economic opportunity: licensing laws, which block people who want to go into a business from doing so without the government’s permission. In fact, nearly a third of all Americans now need some form of permit to practice their trades,1 and getting one can be hard. Some licensing laws require a person to have a college degree or to take years of classes and pass a difficult examination, all of which takes time and money that many entrepreneurs don’t have. But while licensing is supposed to ensure that doctors, lawyers, massage therapists, or taxi drivers are trained, competent, and honest, many licensing laws do nothing to protect the public. They exist simply to prevent competition against existing businesses that already have licenses.

The Supreme Court has made clear that everyone has a constitutional right to earn a living at a job of his or her choice and that while government may require a person to get a license before taking a job, any such licensing laws must relate to the person’s “fitness and capacity to practice” that business.2 Unfortunately, state and local governments often ignore this rule and impose licensing requirements that have little to do with whether a person is honest or qualified.3 In fact, one kind of licensing law, called a “Certificate of Public Convenience and Necessity” or “Certificate of Need” (CON) requirement, is intended solely to prohibit competition, regardless of whether a business owner is honest and competent. CON laws do not require that people be qualified. They prohibit people from starting a new business, regardless of their qualifications, unless they first get permission from all the existing businesses in the industry. Hence their nickname: “the Competitor’s Veto.”

Raleigh Bruner and Michael Munie

Devised in the late nineteenth century to regulate railroads and other public utilities,4 CON laws exist in many varieties and apply to many different industries – taxi companies, limousine drivers, moving companies, liquor stores, car lots, even hospitals.5 Unsurprisingly, existing firms use these laws to block potential competition, drive up the cost of living for consumers, and deprive entrepreneurs of their constitutionally guaranteed right to economic liberty.

In 2010, shortly after earning an MBA from the University of Kentucky, Raleigh Bruner decided to start a moving business. He hired 31 people and put together a fleet of five moving trucks, which he painted with the name of his company: Wildcat Moving, in honor of the university’s beloved basketball team. But on May 21, 2011, he got a letter from state officials warning him that his business was operating illegally. Bruner was shocked. He and his employees were fully qualified, with clean safety records. Customers were happy and had rated the company highly on Yelp! and Angie’s List. But the state was trying to shut him down because he had not received a CON, and the requirements to get one seemed absurd.6 First, he had to fill out a lengthy application, providing details about his financing and insurance. Then, before filing the application, he had to notify every licensed moving company in the state and invite them to file objections, called “protests,” against his application.7 (A person or company filing a protest was referred to as a “protestant.”) State officials would then hold a hearing to decide whether to grant Bruner a CON,8 and the protestants could participate in the hearing to oppose him.

That hearing would not be about whether Bruner was qualified. Instead, state transportation officials would focus on whether the state’s existing moving companies were “adequate” and whether Wildcat Moving “is or will be required by the present or future public convenience and necessity.” These legal terms had no clear legal meaning. Vague words like “need,” “inadequate,” and “present or future public convenience and necessity” were not defined in any statute, regulation, or court decision in Kentucky.9 It’s hard to guess how bureaucrats could determine what future public needs might be, let alone how they were to predict future convenience,10 particularly given the fact that, as one official later testified, they used “no independent standard[s] or document[s] or list of factors or statistics” when making such determinations.11

Even if Bruner could be sure that he would get a license, the hearing procedure was an expensive and time-consuming process. Like many states, Kentucky law requires that businesses like Wildcat Moving hire a lawyer to represent them at the hearing – Bruner was not allowed to represent the company himself. And from the filing of a protest to an ultimate decision took, on average, ten months.12 Protestants were not required to submit any evidence before triggering this expensive delay. Protests did not need to be signed, notarized, or accompanied by affidavits.13 Simply saying that they were opposed to new competition was enough. And even if no protests were filed, Bruner would still need to prove that there was “a need for [his] service” before getting a license to operate.14

Bruner was not alone. A year earlier, a St. Louis entrepreneur named Michael Munie was threatened with prosecution under a similar CON law when he sought to expand his moving company beyond the city’s limits. Munie had worked in the moving business since he was 16 and started building his own company from scratch in 1990. Over time, that company, ABC Quality Moving, grew to employ 15 people. “I treat my employees like they’re family,” he said. “When you take good care of your staff, they take good care of your customers, who tell other people about their good experience with your business.”15

ABC became the top-rated St. Louis–area moving company on Angie’s List. Munie did not have a CON, but his business was still legal because Missouri law exempted certain major cities, including St. Louis, from the requirement. That meant Munie could move people’s belongings within the city, and because he also had a federal transportation license, he could move them across the river into Illinois or to any other state. But he could not move things anywhere else in Missouri unless he first got a CON.

Missouri’s law, like Kentucky’s, was riddled with the vague language and anticompetitive rules typical of CON requirements.16 Munie would first have to prove to the government that he was “fit, willing and able” to run a moving company – a simple assessment of his safety and honesty, which Munie did not object to. But he would also have to prove that ABC Quality Moving would “serve a useful present or future public purpose,” and if any existing company filed a protest – called an “intervention” in Missouri – he would have to prove that his business would be consistent with “the public convenience and necessity.”17 Once again, the law did not explain what “useful present or future public purpose” or “public convenience and necessity” meant.18 In fact, the phrase “useful present or future public purpose” appeared in no other law in the nation. Such opaque language gave bureaucrats unlimited discretion to decide what sorts of purposes were “useful” or not, now or in the “future.”

One thing was clear: the law expressly required bureaucrats to evaluate “the diversion of revenue or traffic from existing carriers”19 – that is, they would have to determine whether Munie would successfully compete against the businesses that opposed his request for a license. If he would, the law suggested (if it did not require) that bureaucrats reject his application for a CON. Even if Munie could persuade them not to, the whole thing could take a long time. Once an intervention was filed, the average wait for a CON application was almost six months and could be as long as three years.20

Why CON Laws Make No Sense

The idea of prohibiting businesses from starting unless they first get permission from their own competitors began with nineteenth-century regulations of railroads.21 The theory was that such restrictions would prevent “wasteful duplication” of services and bar “excessive competition.” CON laws would also prevent what economists call “cream-skimming” – which occurs when a business refuses to engage in government-mandated but inefficient business practices, such as providing train service to small, isolated towns. CON laws were also meant to encourage private investments in public utilities and to empower the government to stop businesses from polluting or engaging in other undesirable practices.22

But now that they have been on the books for a century, these arguments have been either rendered obsolete or revealed as wrongheaded. For example, while the effort to prevent cream-skimming or to protect private investment in public services might make sense with regard to public utilities like railroads or buses, it doesn’t make sense when applied to ordinary competitive businesses like moving companies. Cream-skimming occurs when a business seeks an advantage over its competitors by avoiding the costly practices that the government forces those competitors to engage in. If the government mandates that a railroad serve small, out-of-the-way towns at an economic loss, a competing railroad might “skim the cream” by serving only profitable routes. CON laws were supposed to prevent this by ensuring that all railroads served those isolated towns. Yet this argument contradicts the argument that CON laws reduce waste; the cream-skimming theory holds that the government should force companies to engage in wasteful practices. The “cream” is only there for the “skimming” because the government requires inefficient behavior.23 “Often what is characterized as ‘cream skimming,’” write legal scholars Herbert Hovenkamp and John A. Mackerron, “is really a sign that, because of technological change, the market is becoming competitive.”24

Encouraging private investment in public utilities may also have been an important goal in the past, but in the years since CON laws were invented, it has become less relevant. In the 1880s, public utility services were often provided by private contractors acting under some form of government charter: trolleys and streetcars, for example, were privately owned but operated as government franchises. By forestalling competition against them, CON laws were thought to encourage private investors to build and operate these utilities, just as patents are today seen as incentives for researchers and inventors.

But during the Progressive Era, government replaced many of these private utilities with a civil service system under which government owns and operates utilities directly, rather than outsourcing them to favored corporations.25 This shift away from the franchise system made CON laws largely unnecessary: fewer private investors needed the promise of a near monopoly because the streetcars they once financed were now built and run with tax dollars instead.

Certainly Bruner’s and Munie’s moving companies did not compete with trains or with government-run businesses. They were ordinary private companies in a competitive market, like any car wash or sandwich shop, and should have been governed by the same basic public safety rules as those businesses, instead of being shoehorned into a category fashioned in the days of the iron horse. As for preventing pollution, the deterioration of roads, or other kinds of social harms, these goals are better served through environmental regulations, nuisance lawsuits, inspections, and other ordinary rules than by forcing companies to get permission from their own competition before operating.

In practice, bureaucrats rarely consider these factors in the CON process anyway. Instead, they simply block new companies from competing if they think there are already “enough” companies in business, without asking whether the newcomer might actually run a better, cleaner operation, or damage the roads less than existing companies do.

The justification most often given for CON laws is that they prevent “wasteful duplication” and “excessive competition.” These arguments reflect an economic theory fashionable a century ago, which held that free markets were inefficient and destructive.26 Some writers thought that it was wasteful to allow people to establish multiple railroad lines between the same cities if only one rail line was really needed.27 Free competition would drive prices down, progressively forcing railroads to cut services and quality in order to stay solvent. Eventually they would go bankrupt, and consumers would be left without a railroad.

This theory was never very plausible, and it has been fully debunked by modern economists, who have explained that competition, far from being “destructive,” is actually dynamic and creative. It enables buyers and sellers, manufacturers and consumers, to figure out what people really desire and to find creative new ways to meet those ever-changing demands. Free competition thus increases efficiency because nobody can know ahead of time whether one railway line or two are actually “needed” or whether any other product or service will prove “convenient” to the public. The only way to learn what customers actually “need” is to try the experiment and see what succeeds and what fails. If there is only enough demand for one railroad line, the second will be unable to meet its expenses and will either go out of business or find some way to innovate and attract more customers. Free competition is therefore not “wasteful.” It is a valuable form of experimentation. It is a “discovery procedure.”28

The alternative – putting politicians in charge of deciding what products will be sold and what services offered – ensures that crucial economic decisions are transformed into political calculations that turn more on favoritism, prejudice, corruption, or feel-good populism than on what the public genuinely desires.29 As judge and economist Richard A. Posner wrote in 1969, “the fear of ruinous competition seems largely groundless.... [T]here is now a good deal of evidence that the certificating power has been used to limit greatly the growth of competition in the regulated industries.”30

This is just one instance of the “knowledge problem”: to coordinate the economy from the top down, government officials would need access to a virtually infinite amount of information, which cannot be gathered or understood by any single person or group. Such information is often not even available to consumers or businesses themselves.31 It would not have been possible in, say, the 1980s for anyone – least of all a government agency – to determine whether Americans “needed” a new chain of coffee shops, or whether gourmet cupcake stores would be “convenient” or “necessary.” Yet evidently there was such a need – witness the success of companies like Starbucks and Sprinkles. Even major companies with enormous incentives to anticipate consumer demand often fail to predict future needs. Coca-Cola, one of the most successful and sophisticated corporations in the history of capitalism, was humiliated when New Coke proved a flop in 1985. Despite having the world’s best market research at its disposal, Coca-Cola came to believe that the public wanted a new recipe for Coke. The product proved so unpopular that only two months later, the company restored its original recipe and “New Coke” became a byword for bad marketing decisions.32 Many other major corporations have devoted millions of dollars to products that fell flat: the Microsoft Zune, the Apple Newton, and the Ford Edsel, to name a few. If these corporate giants, with so much expertise at their disposal and so much investment on the line, failed to predict what customers wanted, it’s simply delusional to imagine that a government agency – which has little incentive to get the answer right – could do a better job.

New Coke, Starbucks, or the Edsel might seem like frivolous examples, but this issue can be a matter of life or death. Societies in which bureaucrats decide what products and services are available to the public are crippled by the knowledge problem. Consider just one dismal example: beginning in 1983, the people of Romania were forced by dictator Nicolae Ceauşescu to pay for the construction of the House of the People in Bucharest. The world’s second-largest building, it was to be 696,000 square feet, and today it contains 1,100 rooms, 480 chandeliers, and over 35 million square feet of marble – though it remains unfinished. While bureaucrats devoted enormous resources to its construction, ordinary Romanians were suffering shortages of food and medicine, and sitting on three-year waiting lists for washing machines and televisions. When politicians, rather than consumers, decide what the economy “needs,” the results can be tragic indeed.

Government efforts to choose which businesses should be allowed to operate encourage rent-seeking as politically powerful groups try to pressure regulators into blocking new competition. This benefits the existing companies in the form of increased prices, but it hurts the public by increasing the cost of living and reducing innovation.33 In the context of CON laws, this phenomenon was dramatically demonstrated in recent years with the advent of “ride-sharing” companies like Uber and Lyft, which use smartphone technology as an alternative to traditional taxicabs. Drivers give people rides in their own cars, and passengers pay through their smartphones instead of hailing a taxicab. Customers can use online rating systems to report bad drivers. Any driver whose ratings fall too far below the average – or who is rude to customers or treats them badly – runs the risk that the company will “deactivate” him.34 Drivers like the flexibility of working only part-time for money on the side, and customers enjoy the lower prices, greater convenience, and faster response times that ride-sharing provides.

But taxi firms, seeking to defend their turf against economic competition, have lobbied hard to ban ride-sharing and have sued the companies for operating without a license.35 New York City, home of the nation’s most powerful taxi monopoly, has tried to ban Uber and cracked down on ride-sharing, even confiscating hundreds of cars in sting operations.36 In 2015, taxi drivers in London, Madrid, and Paris led protest rallies against the company. Rather than improve their own services or lower their prices, they demanded that their competition be outlawed. Some governments complied. After French taxi drivers rioted, overturning Uber cars and setting fires, police responded by arresting Uber’s top executives.37

The Real World of CON Laws

Another common argument in favor of CON requirements is that giving existing firms a role in deciding whether to allow a new company enables officials to gather important information about the new company’s qualifications or honesty or about the state of the industry in general. Since existing companies know the business best, they are in a good position to know whether an applicant is safe and qualified and whether a new company will benefit society.38 But this argument ignores the obvious conflict of interest in allowing incumbent businesses to veto their own competition. In fact, most CON laws – including those in Missouri and Kentucky – do not require an existing firm to give the government any information at all when they object to a new competitor. Instead, these laws allow the government to deny a license to an entrepreneur for the sole purpose of blocking competition – without any consideration of the applicant’s character and skills.39 That, at least, was the case in Kentucky and Missouri.

In 2012, Michael Munie filed suit to challenge the constitutionality of Missouri’s Competitor’s Veto, and a year later, Raleigh Bruner sued Kentucky officials to challenge that state’s CON law. The evidence gathered during the course of their lawsuits confirmed their worst suspicions about the unjust and irrational effects these laws have.

In the five years before Bruner filed his case, 39 applicants had asked for permission to start moving companies in Kentucky. Nineteen were protested by one or more existing firms, for a total of 114 protests during that five-year period. All of those protests were filed by existing moving companies – in fact, all were filed by the same lawyer. And despite the government’s claim that the protest procedure helped officials gather information about an applicant’s qualifications, those officials later admitted that they never investigated any allegations contained in a protest. Even if they had, they would have learned nothing, because no protest ever suggested that an applicant was incompetent or unqualified or that a new moving company might endanger the public. On the contrary, all 114 protests said the same thing: the reason they opposed the applicants for new moving company licenses was that they would “directly compet[e] with ... these protestants and [would] result in a diminution of [their] revenues.”40

During that five-year period, Kentucky officials rejected every protested application, solely on the grounds that existing moving services were “adequate.” None was ever denied out of public safety concerns.41 All were rejected merely to block competition. Little wonder that most of the entrepreneurs whose applications were protested chose simply to abandon their efforts. The cost and delay involved in going through an administrative hearing, and the virtual certainty that they would lose, made that a wise choice.

But an applicant who withdrew his application did have another option: instead of getting a new CON, he could buy one from an existing moving company. This required government approval, too, but because buying a license did not result in increased competition, those applications were treated differently: none was ever protested, and none was ever denied.42 On many occasions, entrepreneurs who applied for new CONs and were protested chose to abandon their applications and file new applications seeking permission to buy an existing CON instead – only to buy one from one of the companies that had protested their initial applications. For example, when Little Guys Movers applied for a license in March 2012, eight existing companies protested, including Affordable Moving, Inc. Little Guys withdrew its application and, five months later, asked for permission to buy a CON. No protests were filed, and officials gave their blessing a month after that. The firm that sold Little Guys a CON was Affordable Moving, Inc.43

Still, some applicants did try to go through the hearing process and get a new license. Their experiences proved just how apt the name “Competitor’s Veto” really is. One applicant, Michael Ball, had worked for his father’s moving company for 35 years when he decided to start his own.44 But when he applied for a license, six existing movers filed protests.45 None suggested that Ball was unfit or unqualified. In fact, one testified that Ball “would be [a] great [mover].”46 But the protestants all complained that competition from Ball would “result in a diminution of [their] revenues.”47 At the end of the hearing, the government denied him a license in a written opinion that admitted he was qualified and honest and had the required insurance – but declared that he had “not prove[n] that the existing household goods moving service in Louisville is inadequate and that his proposed service is needed.”48

Ball’s case also shows how vague the “inadequacy” standard really was. Kentucky courts had never defined the word, although they had ruled that the public’s desire for better or more convenient service was not enough to prove that existing services were inadequate.49 Nor was “proof of some instances of unsatisfactory service.”50 One Kentucky court rejected the testimony of five witnesses who swore that existing shippers were inadequate.51 Even if an applicant did prove that existing moving services fell short of public needs, the court declared that the government could still reject an applicant if the established firms could become adequate at some point in the future.52 Such an amorphous rule ensured that the state’s moving cartel could block competition at will.

Another applicant’s experience was still more revealing. Margaret’s Moving & Storage requested a CON in September 2008, only to be protested by eight existing movers.53 As usual, none suggested that Margaret’s Moving was unsafe, unqualified, or dishonest. One protestant declared outright that he “did not complain about [Margaret’s] quality of work or ability to do [its] job.”54 Instead, the protests simply said that existing moving services were “adequate” and that more competition was undesirable. Refusing to back down, Margaret’s Moving decided to go through a hearing. But by the time Kentucky officials ruled on the case, the company had been illegally operating for months without a CON. The government therefore rejected Margaret’s application for two reasons: first, because existing moving services were adequate, and second, because these illegal operations proved the company was not “fit, willing, and able” to follow the law.55

Margaret’s Moving responded to that denial by filing a racial discrimination lawsuit – the company’s black owners pointed out that the state’s moving companies were overwhelmingly owned by whites.56 Transportation officials then moved quickly to settle the case out of court. One condition of settlement was that Margaret’s would be allowed to buy a CON from an existing moving firm. This time around, no protests were filed, and the government swiftly approved the purchase, issuing a report that made no reference to the company’s previous unlicensed operations but commented favorably on the owners’ extensive experience in the moving industry.57 The company that sold Margaret’s a license was J. D. Taylor, which a year earlier had been among those protesting Margaret’s original application.58

Missouri’s Competitor’s Veto was even worse. Between 2005 and 2010, there were 76 applications for CONs to operate moving companies in that state.59 The applications fell into two categories: 17 wanted to operate statewide,60 and 59 asked to operate either within a “commercial zone,” such as St. Louis, where the intervention rule did not apply,61 or in a small, rural area, where they would pose little competitive threat to existing companies. All of the statewide applicants suffered interventions from existing companies, and once again, every intervention – 106 in all – declared that the only reason for intervening was that a new competitor would cause “diversion of traffic or revenue” from them.62 None ever alleged that an applicant would endanger the public or provided information about the applicant’s qualifications.63 And the government could not identify a single instance in which it had rejected an applicant for reasons having to do with public safety.64

As in Kentucky, most would-be movers in Missouri tried to avoid a hearing whenever possible. Of the 17 contested cases in the previous half decade, 15 applicants withdrew their applications when interventions were filed and either bought CONs from existing companies or amended their applications to request permission to operate only in a small, rural area or an exempt commercial zone. Whenever this happened, existing companies withdrew their interventions and the CON was promptly granted. In 2010, when Billy Holloway Jr. applied to operate within a 75-mile radius of Salem, three existing companies intervened. None said Holloway was unqualified, but knowing that a hearing would be expensive and time-consuming, Holloway’s lawyer advised him to amend his request and ask for only a 50-mile radius instead. That satisfied the intervenors, and when they withdrew their objections, Holloway’s application was approved.65

Only two Missouri companies chose to run the gauntlet of a hearing: a businessman named Daryl Gaines and a corporation called All Metro Movers. After his hearing in 2005, Gaines was denied a CON even though the state acknowledged that he was fully qualified. Existing companies, it declared, “already reliably provide statewide common carrier household goods service throughout the State,” and Gaines’s company “would merely duplicate service already provided.”66 Three years later, Gaines applied again. Five existing companies intervened, again complaining that his business would “divert revenue” from them. This time, Gaines backed down and amended his request to ask only for permission to operate within the Columbia commercial zone, where the CON requirement did not apply.

That same year, however, state officials approved All Metro’s application despite the opposition of nine existing companies, on the grounds that “increased competition” would be “a benefit to the public”!67 In other words, Missouri’s CON law was so vague that two virtually identical applications could have the opposite outcome: an experienced, qualified entrepreneur could not predict whether he would be granted a license on the grounds that competition benefits the public or whether that same competition might count as reason for refusing his application. Only one thing was certain: in five years, every application to run a statewide moving company in Missouri had been protested, and only one had succeeded.

The Constitution and the Competitor’s Veto

When Raleigh Bruner and Michael Munie took their cases to court, they faced an uphill battle. Thanks to legal precedents dating back to the New Deal, business owners have a much harder time than others do when they ask courts to protect their rights. Judges usually presume that laws restricting speech or religious freedom are unconstitutional and require the government to prove that such laws are carefully designed to accomplish an especially important goal. But laws that restrict the right to earn a living are given much more leeway. In cases challenging economic restrictions, courts apply the lenient “rational basis” test, meaning that judges presume in favor of the law and require the plaintiff to disprove every possible justification for it. As with all other prior restraint rules, this rational basis test forces people to make the “Devil’s proof” – to prove they should be free – instead of requiring the government to justify restricting their freedom.

The Supreme Court has acknowledged as much. In 1993, it declared that plaintiffs can only win such cases if they “negative every conceivable basis which might support” the laws they challenge. Judges using the rational basis standard must imagine whether there could be any justification for the law, even if it is one the legislature never actually considered, and even if the legislature’s decision had no factual basis. “In other words,” wrote the court, “a legislative choice is not subject to courtroom fact-finding and may be based on rational speculation unsupported by evidence or empirical data.”68 Although the justices later backed away slightly from that extreme position, the rational basis test remains strongly biased toward the government – so much so that attorney Clark Neily calls it a “rubber-stamp style of judging,”69 which nearly always ends with a law being upheld.

To get a flavor for just how biased toward the government the rational basis test is, consider the exchange that took place in one 2005 case, when a judge on the Ninth Circuit asked a federal lawyer whether courts using that test would have to uphold a law if the reason Congress gave for passing it was that invisible extraterrestrials were invading the planet.

“[I]f ... the person sponsoring the bill said, ‘Space aliens are visiting us in invisible and undetectable craft, and that’s the basis for my legislation,’ we can’t touch it?” the judge asked.

“Your Honor,” answered the Justice Department attorney, “I think if Congress made a finding of that sort, I think, Your Honor, it would not be appropriate for this Court to second-guess that.”70

Nevertheless, courts have ruled that certain kinds of laws are unacceptable even under the rational basis test. In particular, several courts have declared that as broad as the government’s power over the economy may be, it may not use that power simply to forbid competition against favored businesses. In 2003, the Sixth Circuit struck down a Tennessee law that prohibited people from selling coffins unless they had funeral director licenses.71 The plaintiffs did not officiate at funerals or handle corpses – they just sold caskets – but the law required that they learn embalming, emotional counseling, and other skills for which they had no use – schooling which took years and cost thousands of dollars. The court found this unreasonable. The only possible purpose of such a law was to “protect[] a discrete interest group from economic competition,” which “is not a legitimate governmental purpose.”72

A decade later, the Fifth Circuit agreed and declared a similar restriction on casket sales in Louisiana unconstitutional. “[M]ere economic protection of a particular industry,” the judges declared, is not a legitimate government purpose.73 And in 2008, the Ninth Circuit struck down a licensing law that was “designed to favor economically certain constituents at the expense of others similarly situated.”74 The government’s power to regulate the economy may be broad, but “mere economic protectionism for the sake of economic protectionism is irrational with respect to ... [the] rational basis [test].”75 The Second and Tenth Circuits have reached the opposite conclusion, however. They have ruled that states may use their licensing laws to block people from engaging in a trade solely for the purpose of benefiting established firms.76

Although the Supreme Court has not resolved that specific question, it has often struck down anticompetitive licensing laws. Well over a century ago, in its first ruling on the constitutionality of occupational licensing, it declared that states may only impose requirements that are “appropriate to the calling or profession, and attainable by reasonable study or application.”77 It reaffirmed that rule in 1957, when it ruled that New Mexico could not block a person from practicing law simply because he was a member of the Communist Party.78 Licensing requirements, the justices said, must relate to a person’s character, knowledge, and skill. And the court has taken an unfavorable view of Competitor’s Veto laws, striking them down in three cases between 1925 and 1935.79 One case involved a Washington state CON law that unfairly prohibited some bus companies from using the state’s highways “while permitting it to others for the same purpose and in the same manner.”80 A year later, it struck down a similar law in Missouri that was designed “to protect the business” of existing companies “by controlling competitive conditions.”81

The case that most directly addressed the constitutionality of Competitor’s Veto laws was 1932’s New State Ice Co. v. Liebmann,82 which struck down an Oklahoma CON law for companies that – in the days before refrigerators became commonplace – made and delivered ice to people’s homes. When businessman Ernest Liebmann began building an ice plant without their approval, the existing firms sought an injunction to prohibit him from entering the business. The trial judge ruled in his favor, concluding that the manufacture and delivery of ice was not a public utility like a railroad and therefore could not be subjected to a CON requirement.83 Such a requirement, wrote Judge John C. Pollock, did not protect consumers. It only established a cartel, with “the result in many cities and towns ... of absolutely destroying all competition” and “enhancing the price charged by the ice plants.”84 Worse, the law blocked honest entrepreneurs like Liebmann from exercising their constitutionally protected freedom to earn a living.

On appeal, the Tenth Circuit agreed.85 The Fourteenth Amendment, it declared, protects the liberty to practice a trade or profession, and although the government may restrict that freedom when necessary to protect the public from harm, it may not block competition simply to benefit politically powerful interest groups.86 To do so would be a “great[] encroachment on the rights of the citizen.”87

The law fared no better before the Supreme Court, which ruled that the manufacture and delivery of ice was an ordinary business that anyone should be free to practice, and that it made no sense to regulate it like a railroad.88 Oklahoma’s law was simply a tool for excluding newcomers from the marketplace:



Stated succinctly, a private corporation here seeks to prevent a competitor from entering the business of making and selling ice.... There is no question now before us of any regulation by the state to protect the consuming public.... The [law’s] aim is not to encourage competition, but to prevent it; not to regulate the business, but to preclude persons from engaging in it. There is no difference in principle between this case and the attempt of the dairyman under state authority to prevent another from keeping cows and selling milk on the ground that there are enough dairymen in the business; or to prevent a shoemaker from making or selling shoes because shoemakers already in that occupation can make and sell all the shoes that are needed.89



Two years later, the court began to allow more extensive government control over the economy, with a series of decisions that created the rational basis test and reduced constitutional protections for economic liberty.90 But it never repudiated New State Ice. In 1941, well after the new regime was in place, it invalidated a New York CON law for milk processing facilities, making clear that while states may regulate milk production to protect public safety, a restriction not “supported by health or safety considerations” but “solely” aimed at the “limitation of competition” was unconstitutional.91 “This distinction between the power of the State to shelter its people from menaces to their health or safety” and efforts to “retard, burden or constrict the flow of such commerce for their economic advantage,” said the court, “is one deeply rooted in both our history and our law.”92 The theory of “destructive competition,” at which the statute explicitly aimed, could not justify restricting the rights of entrepreneurs.

That decision, however, was based not on the Fourteenth Amendment, as New State Ice had been, but on the Commerce Clause, which forbids states from discriminating against businesses located in other states. Ever since the 1930s, courts have become increasingly reluctant to use the Fourteenth Amendment to protect economic freedom, although they have continued to forbid discrimination between states under the Commerce Clause. This means that while courts take care to bar anticompetitive laws that restrict business across state lines, the anything-goes rational basis rule applies whenever states deprive their own citizens of economic freedom.

In 2012, a federal judge in Virginia declared that the rational basis test barred him from even considering the evidence in a case challenging a CON law. “The concept of” the law was valid, he ruled, so any actual facts “about the negative effects of [the challenged] laws” were “entirely beside the point.”93 In short, “[e]ven if plaintiffs had evidence that Virginia’s [CON] laws do not in fact advance [the government’s asserted] interest,” such evidence “would be of no moment.”94 The appeals court agreed, and tossed out the plaintiffs’ Fourteenth Amendment argument, but noted that the law might violate the Commerce Clause.95

Competitor’s Veto Laws and Individual Rights

Competitor’s Veto laws are not just barriers to economic freedom. They also harm other kinds of individual rights, including even the freedom of expression. Martin Luther King Jr.’s 1955 Montgomery bus boycott, for example, has become a cherished part of American history, but few remember that CON laws almost shut it down before it really began.

In organizing the protest, King and his followers faced a tough logistical problem: how to get thousands of boycotters to work every morning. “In the early stages of the protest the problem of transportation demanded most of our attention,” King explained. “For the first few days we had depended on the Negro taxi companies who had agreed to transport the people for the same ten-cent fare that they paid on the buses.” But when the police warned him that a local law required taxis to charge a minimum fare higher than that, he “caught [the] hint.”96

Knowing that officials in Baton Rouge had used a similar law two years earlier to shut down a boycott of that city’s segregated buses, King and his colleagues devised a new plan: they recruited a network of volunteer drivers to supply 20,000 rides – more than 130 rides per car per day – to transport the boycotters to their jobs.97 Gas, tires, and maintenance were paid for by donations collected at the city’s black churches every Sunday.

The system worked for a year before city officials filed suit against King for operating an unlicensed taxi service. Although King and his friends applied for a CON, the application was rejected, and on November 13, 1956, a state judge issued an injunction shutting down King’s carpools. But in a minor miracle, the U.S. Supreme Court issued its decision in Gayle v. Browder – declaring bus segregation unconstitutional – that same day.98 Nevertheless, King had pledged not to end the boycott until the city actually dismantled its discriminatory practices, so for the final month of the boycott, the protesters were forced to walk.99 CON laws had nearly doused the first spark of the civil rights movement.

Michael Munie experienced a small miracle of his own in 2013. His lawsuit against Missouri’s CON law went to court that summer, but shortly after all the arguments were presented to the judge, the state legislature backed down and replaced the restriction with a new, pro-competitive rule. Today, Missouri law provides that anyone who is qualified and has the required insurance “shall” be issued a license to run a moving company or a taxi company.100 Five months after this became law, the state’s Department of Transportation reported that the waiting period for a license had dropped from an average of 154 days to 19 days – from nearly half a year to a little over two weeks.101 Entrepreneurs no longer have to hire lawyers and prove to bureaucrats that a new moving company is “needed” (whatever that means). And hardworking business owners like Munie do not face the possibility that the state may bar them from operating just to serve the interests of favored firms that don’t want competition.

Still better was the federal court’s decision in favor of Raleigh Bruner in February 2014, declaring Kentucky’s CON restriction unconstitutional. The law did not protect the public, the court ruled, but only created “an umbrella of protection for preferred private businesses while blocking others from competing, even if they satisfy all other regulatory requirements.”102 By “effectively requir[ing] competitors to approve a new company,” the law functioned “as a ‘Competitor’s Veto’”103 that “protect[ed] existing moving companies – regardless of their quality of service – against potential competition.”104 The very fact that many movers successfully operated illegally for years without licenses proved that there was unmet demand for moving services in the state.105 Broad as the government’s power to regulate the economy might be, Kentucky’s CON law was just “a measure to privilege certain businessmen over others at the expense of consumers.”106 As for the state’s argument that the law prevented “destructive competition,” the court noted that the government “never [took] such factors into consideration.” Faced with the prospect of similar lawsuits, Montana and Pennsylvania quickly changed their Competitor’s Veto laws in 2015. Sadly, they remain on the books in most states and major cities. But the tide at last appears to be turning.

American Values and Competitor’s Vetoes

Competitor’s Veto laws raise costs to consumers by blocking competition and reducing the incentive for existing companies to improve their services or lower their prices. But worse than these economic consequences are the personal and social consequences of laws that condition the right to economic freedom not on honest hard work but on political favoritism. Such rules foster an us-versus-them mentality, which often magnetizes around racial or class differences, and encourage people to devote their energies to political scheming instead of productive effort. Worse, they send people the message that social mobility is only an illusion. Especially given the fact that they bar qualified people from practicing a trade, CON laws breed resentment and make the promise of opportunity seem a mockery for those who need it most.107

Among the values essential to a free society are the principles of equality, public-spiritedness, and individual liberty. Equality means that laws should treat people as equal citizens, without regard to privilege of birth or their race or class background. Public-spiritedness means ruling authorities must govern in the public interest, rather than using their offices to serve their own private interests or those of their family, friends, or cronies. And individual liberty requires that each person enjoy the same autonomy to make his own choices and direct the course of his own life. Americans would be disgusted if the law allowed Catholics to decide how many Protestant churches should be allowed in a town, or gave Republicans the right to decide how many people could register Democrat, or banned publishers from printing new books if bureaucrats thought there were already “enough” books available. Such laws would serve the private interests of the politically powerful at the expense of individual freedom – thus contradicting the basic principles of equality, public-spiritedness, and personal choice.

The equality of economic opportunity is just as important as freedom of religion or the press. Just as the government should have no role in choosing what we read or how we may pray, so it should have no role in choosing what businesses customers may patronize, let alone protecting its favorites from having to compete fairly against new entrepreneurs. That, at least, was what the founding fathers thought.

In Rights of Man, Thomas Paine proudly contrasted the corrupt British constitution, under which people were barred from going into business without some form of permission from a guild or government agency, with the system of freedom that revolutionary France was then embracing: “In England,” he wrote, “the country is cut up into monopolies.... An Englishman is not free of his own country; every one of those places presents a barrier in his way, and tells him he is not a freeman – that he has no rights.” But the new French constitution decreed “that all trades shall be free and every man free to follow any occupation by which he can procure an honest livelihood, and in any place, town, or city throughout the nation.”108 Sadly, as the 2015 Uber riots demonstrated, the French gradually abandoned that liberty. One hopes Americans will not do the same.

If equality, public-spiritedness, and freedom are social values, they find their echo in the private values of responsible citizenship: mutual respect, civic involvement, and personal industry. These “bourgeois virtues”109 received their most eloquent early expression in The Autobiography of Benjamin Franklin, which became a classic text for entrepreneurs in America’s first century.110 Franklin’s descriptions of his young self – arriving penniless in Philadelphia with a loaf of bread under each arm, looking for a job,111 pushing his wheelbarrow full of paper down the main street to build his reputation as an industrious printer,112 and devoting himself to good civic works and clever new ideas, like lending libraries and street sweepers – became a model for industrious American citizens. Many of them devoted their honest industry to providing for themselves and their families, thereby building a healthy society and preparing the way for the next generation.

Only a few decades after Franklin’s death, Alexis de Tocqueville observed that in America, all honest trades were considered dignified. “Among democratic peoples,” he wrote, “every man works for his living, or has worked, or comes from parents who have worked. Everything therefore prompts the assumption that to work is the necessary, natural, and honest condition of all men.” Unlike in Europe, there was not only “no dishonor associated with work, but among [Americans] it is regarded as positively honorable; the prejudice is for, not against it.” The “habits born of equality,” the Frenchman concluded, “naturally lead men in the direction of trade and industry.”113

These industrial, bourgeois virtues are democratic because they make a society productive, respectful, and mutually encouraging. Such virtues demand much of people. But they operate within an atmosphere of public attitudes – what Tocqueville called “mores” – and when those mores are twisted to different purposes, they can be counterproductive. When society rewards political favors instead of entrepreneurship, and encourages people to look to the government rather than themselves to solve their problems, the bourgeois virtues can wither into resentment, bitterness, and fear. In a society where industry, responsibility, and mutual respect are punished instead of rewarded, people will follow incentives and transform themselves into antisocial, grasping creatures, who seek advantage at the expense of others without regard for social costs.114 When institutions like Competitor’s Veto laws deny people economic opportunity solely to benefit political insiders, entrepreneurs will be less likely to take risks with new ideas and will seek instead to protect their own “turf.” And those who do take risks will suffer for virtues that our society should reward.

Imagine some penniless Ben Franklin, arriving unknown in Philadelphia, being forced to obtain a CON before he can open a new printing business. Existing printers can file objections that bar him from publishing Poor Richard’s Almanac until he persuades the government that the colony of Pennsylvania “needs” a new printer. Ben must ask his neighbors to take a day off of work and testify at a hearing in support of his application. But even this is not enough to prove that existing printers are “inadequate,” because the rules require the bureaucrats to give preference to the existing printers. It is hard to believe that Ben would get his chance in such a world.

It is harder still to imagine a working-class resident of today’s inner city, or an immigrant or a member of a minority group, having much chance to obtain permission to compete under modern CON laws. Such laws are often an effective barrier against would-be entrepreneurs, depriving them of the opportunity all Americans should enjoy.

What Happens to a Dream Deferred?

One tragic example of the consequences of anticompetitive licensing laws comes from a 2003 case in Louisiana, the only state that requires florists to get government licenses. Anyone wanting to practice that trade was required to pass a one-hour written examination and a four-hour practice test.115 The examination fee was $150, not a small sum, and the exam was administered only once every three months in Baton Rouge – meaning applicants from other cities had to pay travel and lodging expenses to take the test. Worse, applicants were graded on such subjective factors as the “scale,” “harmony,” “accent,” and “unity” of their floral designs.116

Sandy Meadows, a widow from Monroe, Louisiana, moved to Baton Rouge in 2000, where she found a job in the floral department at an Albertson’s supermarket.117 She was a high school dropout with no training and no degree. She had taken the floral exam three times without success, but she had nine years’ experience working with flowers, and her arrangements were good enough that she was put in charge of the store’s floral department – that is, until the state Horticulture Commission learned that she was arranging flowers without its permission. The commission fined her $250 and notified Albertson’s that she could work only as a “floral clerk” – meaning the store would have to hire a full-time, licensed florist to “oversee” her. Employing two people to run the floral department was not economically feasible, and Meadows lost her job.

She filed a civil rights lawsuit, arguing that the licensing law unreasonably deprived her of her right to earn a living.118 In defense, the government did remarkably little to conceal its anti-competitive intentions. The state’s agriculture commissioner testified that he “committed to the florists when [he] ran [for office] in 1980 that [he] would support their desires,”119 meaning that he would retain the law not to protect the public but to advance the interests of existing businesses seeking to protect their turf.

There was no evidence that unlicensed florists had ever endangered the public or that floristry was a particularly dangerous occupation. Nevertheless, a federal trial judge upheld the law, on the flimsiest of pretexts: florists, he ruled, often use wires and plastic sticks to hold flower arrangements together, so the licensing restriction ensured that they would know how to do this in a way that would not lead to consumers scratching their fingers.120

The case was appealed, but during the ensuing delay, Sandy was left unemployed and could not pay her utility bills. Her health broke down, and then Hurricane Katrina struck. Her attorney, Clark Neily, visited her soon after. “[S]he was lying on a couch in about 100 degree temperature in Baton Rouge, about 98 percent humidity, outside of her apartment in a common area with no air conditioning,” he recalled. “She had just had gall bladder surgery, so she was literally stapled with surgical staples ... barely able to breathe. I checked her into a Motel 6 so she could have some air conditioning. I went to the Piggly Wiggly grocery store and paid her utility bill so it could get turned back on.” But it was too late – she died only days later.



[T]hat’s the last time I ever saw her. Sandy died because the state of Louisiana [took away] her economic liberty and put it in the hands of a bunch of special interest[s]. The Louisiana state florist association’s straight-up cartel had gotten that law passed that said that a woman like Sandy Meadows can’t make a living doing the one thing she knows how to do.... And I hold them at fault, in part, for her death.121



Sadly, although the Louisiana florist law was later modified to remove the subjective grading scheme, the rest of the law, including the testing requirements, remains on the books.

Sandy Meadows’s case is just one tragic example of the deleterious effects that barriers to economic liberty can have on some of America’s most vulnerable people: the uneducated poor, who lack the wherewithal to obtain training or to undergo the expensive and time-consuming process of licensing. According to a 2015 White House report,122 unnecessary licensing laws like Louisiana’s cost consumers $1 billion a year. But it is really impossible to assess the economic costs of these restrictions because those costs are “unseen”: they consist of the countless businesses nobody ever starts, the productivity that is never begun, and the wealth that is never created.123 It would be even harder to measure the terrible moral damage such restrictions inflict. It’s hard for someone at the bottom of the economic ladder to believe she can climb it – or that our nation’s claim to being the land of opportunity means something – when such a harmless business as floristry is ruled off-limits to anyone who lacks the wherewithal to get the government’s permission.

The Natural Aristocracy and the Aristocracy of Influence

CON laws betray the values of entrepreneurship even more. Louisiana’s florist licensing requirement at least pretended to protect the public, but CON restrictions exist for the express purpose of blocking competition against existing firms and allowing them to keep their prices high. They stifle creativity and industry and reward not what Thomas Jefferson called the “natural aristocracy” of “virtue and talents,”124 but an artificial aristocracy of political influence and insider connections.

Limits on economic freedom perpetuate old patterns of wealth and poverty and foster the perception, if not the reality, of a caste system. An entrepreneur who cannot get a license is driven into the underground marketplace, illegally operating without a license and risking search, arrest, and even jail time,125 or he obeys the law and abandons his dream of running a business. This encourages what sociologists call “learned helplessness”: the acquired passivity of people who see no point in trying to improve their situation.126 Starting a job and working one’s own way up comes to seem like an illusion – something one reads about but never actually sees happen.127 Social mobility becomes unimaginable, and society is divided into one class of those for whom economic opportunity is a reality, and another, isolated class of those who lack the necessary connections and are left on the outside.

Obviously there are many different overlapping causes of poverty. But a society that distributes opportunity to politically entrenched interests is going to become increasingly stratified and resistant to change.128 That, in turn, foments a sense of despair that can lead to social disruption and even violence.129 This is what Supreme Court Justice Stephen Field meant when he warned that if the freedom to earn a living without government favoritism were not protected, the United States would become “a republic only in name.”130

A young entrepreneur named Evan Baehr has eloquently described the risk that licensing laws pose to the American dream. In 2011, he and a friend came up with a business idea they called Outbox. Customers would pay the company to scan their mail into a computer and allow them to read it in email format. This would enable people to categorize their bills and other important documents, and it would eliminate junk mail, which customers could delete by pushing a button.

Wealthy investors expressed interest, but when Baehr met with bureaucrats at the U.S. Postal Service, he ran into a dead end. Postal officials explained that they would not allow Outbox to touch the mail because the Postal Service’s primary customers are senders, not receivers of mail. Cutting out the clutter would hurt their bottom line. Although Baehr and his partner tried to find another way to run the company, they were eventually forced to close down. Baehr has since started a new business, but the experience left him worried.

“I believe there are dozens, hundreds, probably thousands of young entrepreneurs who are thinking about dropping out of college, or starting a company instead of going into law or ... whatever,” he told an audience in 2015. “They’re on the edge and they’re thinking about starting some kind of company – and in conversation with their friends, they’re like, ‘Oh, you’re going to run into the government on that one.’ It’s going to dissuade young people from going out and building extraordinarily valuable companies ... that dramatically improve services and goods for Americans and the entire world.”131

The stifling of entrepreneurship is a cost that can never be measured, but we are all worse off for it. The point was put more even more succinctly by the poet John Greenleaf Whittier. “Of all sad words of tongue or pen,” he wrote, “The saddest are these: ‘It might have been!’”132




CHAPTER SIX
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THE RIGHT TO USE PRIVATE PROPERTY

THE RIGHT TO OWN and use private property is so essential to freedom that many political philosophers have called it the most basic of all rights. All freedom, argued John Locke, is basically a kind of property right over ourselves, and when a thief or a tyrant takes away our possessions, he is taking away a part of ourselves. America’s founding fathers considered it a fundamental part of all freedom, including freedom of speech and religion. When James Madison sought to explain free speech, the best argument he could think of was to liken it to private property: we own our thoughts like we own objects, he wrote, and therefore have the right to express them if we want. The Bill of Rights mentions property more than any other right: protecting our “houses,” “papers,” and “effects,” ensuring our rights to “keep” arms and not to have our “things” seized, guaranteeing our right to compensation when the government does take our property, and – most importantly – forbidding the government from taking away property without due process of law.1

Sadly, government today takes away many property rights, imposing a host of restrictions that bar people from using their land or building homes or running businesses, and it typically pays no compensation at all. Zoning laws and permit requirements force people to get permission from bureaucratic agencies before they may use the property that supposedly belongs to them, and this enables bureaucrats to demand extortionate payoffs in exchange for permission to build. In some places, the situation is so bad that, as one California Supreme Court justice wrote, the government acts as though it has confiscated all the property and is selling it back to “owners” in the form of permits. “The government, in effect, says: We have the power; therefore, pay us to leave you alone.... Instead of the government having to pay compensation to property owners, the government now wants property owners to compensate it to get back the fair value of property the government took away through regulation.”2

Zoning: The Power to Sculpt Society

One of the most pervasive intrusions on private property rights in the modern age began in the 1920s when the Supreme Court first upheld the constitutionality of zoning laws. Zoning was invented as a way to bar obnoxious uses of private property, but at the time Progressives had a broad concept of “obnoxious.”3 A rising tide of immigration from Italy, Poland, Russia, and Asia led to a backlash among America’s political elites, who sought a way to keep racial minorities concentrated in districts away from the white middle class. Frank B. Williams, a leader of the zoning movement who wrote the New York City Planning Law of 1913, candidly acknowledged in The Law of City Planning and Zoning (1922) that the “invasion of the inferior,” and particularly “the Chinese or negroes,” tended to produce “discomfort and disorder, and has a distinct tendency to lower property values.”4

By the time he wrote those words, the Supreme Court had declared race-based zoning unconstitutional. In a pathbreaking 1917 decision, Buchanan v. Warley,5 it struck down a Louisville, Kentucky, ordinance entitled “An ordinance to prevent conflict and ill-feeling between the white and colored races,” which barred blacks from white neighborhoods and vice versa. Nobody could deny that there was “a feeling of race hostility” in the country, wrote Justice William Day. “But its solution cannot be promoted by depriving citizens of their constitutional rights and privileges.”6

That ruling was a profound step toward racial equality, and it became a crucial precedent in the campaign to overrule the court’s notorious “separate but equal” decision. Yet Buchanan did not end racial zoning. Instead, planners seeking to separate the races began using other factors as proxies for race. For example, because members of minority groups were more likely to rent apartments than to own houses, planners forbade apartment buildings in neighborhoods with single-family homes.

That issue came before the Minnesota Supreme Court in a 1920 case, when it upheld a state law allowing Minneapolis officials to ban apartment buildings from residential districts. The law was valid because it kept neighborhoods looking nice, said the court. “Beauty and fitness enhance values in public and private structures,” and the law gave citizens a way “to secure for that portion of a city, wherein they establish their homes, fit and harmonious surroundings.” This “promotes contentment, induces further efforts to enhance the appearance and value of the home, fosters civic pride, and thus tends to produce a better type of citizens. It is time that courts recognized the aesthetic as a factor in life.” The government could restrict property rights not just to protect people from dangerous things like dynamite factories, or pollution from mills or power plants, but also to promote “pleasure ... ‘even if the pleasure is secured merely by delighting one of the senses.’”7

Two dissenting justices made clear what that really meant. “Back of all the suggestion of aesthetic considerations,” they wrote, “is the disinclination of the exclusive district to have in its midst those who dwell in apartments. It matters not how mentally fit, or how morally correct, or how decorous in conduct they are, they are unwelcome.”8 The law “in effect segregates the people into classes founded on invidious distinctions,” allowing “one class” to “exclude from their selected neighborhood members of the other classes, and thus deprive them arbitrarily of the free enjoyment of their property, although they may be of equal intelligence and moral standing with those thus temporarily vested with the use of that powerful state weapon.”9

Four years later, a federal judge in Ohio struck down a zoning ordinance in the Cleveland suburb of Euclid. That law prohibited commercial property uses, and allowed only residences, on a large plot of land that the owner had intended for business development. Although such restrictions are commonplace today, Judge D. C. Westhaver regarded it warily. He agreed that government could restrict the use of property to protect the public, but like the dissenters in the Minnesota case, he feared that such rules might also be imposed for discriminatory purposes. After all, home-based businesses were a common way for the poor to provide for themselves at that time, and buildings that incorporated stores or other businesses on the bottom floors and apartments on upper levels were often used as a form of low-income housing. A law banning all commercial uses therefore had the sort of disproportionate impact – often breaking down along racial lines – that the dissenters on the Minnesota Supreme Court had warned about. The “true object” of the Euclid ordinance, wrote Judge Westhaver, was “really to regulate the mode of living of persons who may hereafter inhabit [the land]. In the last analysis, the result to be accomplished is to classify the population and segregate them according to their income or situation in life.” A law prohibiting businesses in a residential neighborhood may seem like an aesthetic regulation, but in reality it “is a matter of income and wealth.”

Westhaver admitted that the government had the power to prohibit businesses in the area it wanted to, but it would have to do so through eminent domain, by paying the owner just compensation for taking away his property rights and not by simply issuing a decree forbidding commercial uses. To let the government impose such a ban without compensation could be dangerous – not just because it would create a loophole in the constitutional protections for property owners, but also because that power is often used to persecute disfavored minorities.

Courts, wrote Westhaver, should regard zoning laws skeptically to prevent abuses of that sort. Had the Supreme Court not applied similar skepticism to Maryland’s racial zoning ordinance in the Buchanan case, “its provisions would have spread from city to city throughout the length and breadth of the land,” and “the next step” would have been “to apply similar restrictions for the purpose of segregating in like manner various groups of newly arrived immigrants.”10 There were better ways to protect the public against undesirable uses of property without empowering politically powerful groups to discriminate against poor people. The Euclid restriction had to go.

But when the Supreme Court reviewed the case, it brushed aside these concerns. The opinion by Justice George Sutherland acknowledged the possibility that lawmakers might use zoning to exclude “not only offensive or dangerous industries” but also “those which are neither offensive nor dangerous.” But Sutherland thought this was “no more than happens in respect of many practice-forbidding laws which this court has upheld.”11 He made no mention of the possible class- or race-based discrimination that plays a role – sometimes overt, sometimes subtle – in land use regulations. If anything, he hinted that he shared those prejudices. Separating industrial buildings from residential areas would “increase the safety and security of home life,” he wrote, and “preserve a more favorable environment in which to rear children.” It was especially desirable to ban apartment buildings, which he called “parasite[s]” built “to take advantage of the open spaces and attractive surroundings created by the residential character of [a] district.” Apartment complexes ruin neighborhoods, he claimed, “utterly destroy[ing]” their “desirability” by creating “disturbing noises” and increasing traffic, which “depriv[ed] children of the privilege of quiet and open spaces for play.”12

Such paternalistic attitudes are today often labeled “conservative,” but they were a plank in the Progressive platform which Sutherland generally endorsed. Progressivism’s socially conservative attitudes were so strong that early twentieth-century Progressives sought to ban divorce, alcohol, and the immoral use of automobiles.13 Progressives in Congress even passed legislation to deport any immigrant who performed music in a brothel.14 Sutherland’s view that government could improve the society’s moral fiber by restricting property uses was therefore at the cutting edge of Progressive opinion.

But the consequences for immigrants and minorities – many of whom lived in ways that did not comfortably mesh with Progressive views about proper family life – were unmistakable. The “foreign-born,” wrote one sociologist in 1920, “prefer to build apartments.... It may be bad taste on their part, and possibly bad business also; but so long as such apartments are permitted at all, their segregation within certain areas cuts the foreign-born out of American home neighborhoods as effectively as if they were prohibited from living there.”15

The disparities caused by zoning persist. More than half a century after the Euclid decision, the Supreme Court was forced to address the constitutionality of zoning laws designed to exclude people whom the authorities considered undesirable: laws barring unmarried families from living together16 or blocking homes for the mentally handicapped.17 Even zoning restrictions not adopted with racial motives tend to solidify economic divisions that are already inflected with race. A law separating single-family residences from apartment buildings will tend to widen the gulf between those who can afford homes of their own and those who cannot. Laws banning small homes or requiring large “setbacks” on property will ensure that only high-priced homes, beyond the buying power of many immigrants or minority members, are built.

In wealthy, predominantly white communities, “affordable housing” can become a racial euphemism, and the suggestion that a developer might build cheaper homes or apartment buildings is often greeted with horror by neighborhood groups. In 2015, after director George Lucas was denied permission to build a film studio on land he owns in California’s upscale Marin County, he proposed instead to build a 224-unit affordable housing project. Furious neighbors accused him of “inciting” class “wafare” as a form of revenge for the denial of his previous request.18

“Rational” Planning

Advocates of zoning generally argue that such rules are needed to protect the public from incompatible land uses – to ensure that cities are rationally planned and not constructed haphazardly. As Justice Sutherland memorably phrased it in the Euclid decision, nobody wants “a pig in the parlor instead of the barnyard,”19 and nobody wants a glue factory in a residential neighborhood.

In reality, different people have different needs and different tastes, and what might seem absurd to some people might seem reasonable to others. Allowing government planners to determine what property uses should be allowed and what should not is a recipe not only for discrimination along race and class lines, but also for arbitrary and even corrupt decision-making as well. And because a dynamic economy is always changing, often unpredictably, rules that force property owners to get government permission before they can use their property often retard progress and disrupt economic growth.

Zoning laws are inherently inflexible, one-size-fits-all rules. Knowing that such rules cannot possibly work, zoning boards typically allow for variances or other exceptions that let people use their property in ways that would otherwise be illegal. Also, local governments often enforce zoning restrictions haphazardly, forcing some property owners to comply strictly with the letter of the law and allowing other infractions to slide.

Anyone who thinks that zoning ensures rational planning only needs to take a look at the New York City zoning code.20 The Big Apple was the first city in the United States to adopt comprehensive zoning. A century later, the city’s zoning rules take up more than 3,376 pages, covering such picayune details as section 133-32(d)(1), which mandates that seating in the public areas of the Special Southern Roosevelt Island District be between 16 and 20 inches above the level of the adjacent walking surface. The New York zoning map, meanwhile, is a crazy quilt of land use designations, pockmarked with variances, exceptions, and subcategories. Forty percent of buildings in Manhattan have some sort of variance.21 Today, land use in the city is just as diverse as it ever was – except that now, exemptions are based on political considerations rather than economic ones.

“The complexity of zoning laws means more power for regulators,” wrote law professor Bernard Siegan, who until his death in 2006 was among the nation’s leading experts on the subject. “[T]he length and cost of the process gives zoning regulators enormous discretion in determining land plans, building designs, and building materials.... Fighting city hall is very expensive, and developers must necessarily limit such activity if they are to stay in business.”22

Siegan rose to prominence in 1972 with a breakthrough study of Houston, the only major American city without zoning. The lack of such laws had not brought about any sort of chaos, he argued. Incompatible uses were no more common there than in major cities that do have zoning. There were no dynamite factories located next to schools.

The explanation was simple: Houston does have land use controls, just of a different kind. Decisions about how property is to be used are primarily made by private contracts between owners and people affected by the property in question, rather than by bureaucrats. Property owners negotiate privately to form their own agreements about how to use their land, and the city enforces their agreements instead of imposing its own vision from the top down. Market forces still tend to separate the city into industrial and residential areas – gas stations and drive-thru restaurants are found on major streets instead of residential neighborhoods because major streets are where consumers prefer to shop for gas or fast food. Land use decisions are therefore made by mutual exchange, not by government dictate, and without the interference of noisy activist groups who – in communities with government land use planning – often pressure officials into making rules that do not benefit the average citizen.

In cities where zoning boards make decisions about land use, Siegan noted, hearings tend to turn into “theater,” with developers, neighbors, lobbying groups, political activists, and labor unions vying for time, each “producing a planner to prove ‘conclusively’ that its position is the only correct one.”23 Faced with such heated debate, a zoning board is likely make a decision that is politically palatable, regardless of whether it reflects the public’s actual desires.

But in Houston, the lack of political control means that “[t]he site in question will in all likelihood be developed for the uses that society values the most, thereby satisfying the predominant consumer demand.” If a developer thinks consumers want an apartment building, he will build an apartment building. If he is right, he profits. If he is wrong, he will lose money and change the use to something more lucrative. Either way, the decisions of developers, property owners, and consumers – each of whom has a strong incentive to use property in the most efficient way – are much more likely to reflect the public’s actual desires than decisions made by political officials, who are not subject to the forces of supply and demand and who risk little if they make a wrong call.

Society, argued Siegan, should not hand decisions about land use over to people “who have no stake in the success of the venture and may even prefer its demise.” At many zoning hearings, residents, owners, and activists who lack experience or training in real estate development or environmental science are given more credence than specialists “because they emanate from sources with a powerful weapon: the ability to vote them out of office.”24 Contrary to arguments made by pro-regulation forces, zoning laws often result not in “rational” planning by experts but in inconsistent decisions motivated by politics.

Houston is no libertarian idyll. In recent years, the city has adopted laws that mimic some aspects of zoning, including restrictions on the use of “historic” property, landscaping rules, and ordinances regulating billboards.25 But Siegan’s research showed that the absence of zoning rules reduces the cost of housing and contributes to more efficient decision-making about land use. Better, it respects the rights of owners who might otherwise be deprived of their freedom to choose how to use land that belongs to them. And it reduces the government’s tendency to use permit requirements as a way to demand payoffs from property owners.

Want a Permit? Better Pay Up!

Government’s power to force people to pay for permits was first addressed by the Supreme Court in a 1987 case called Nollan v. California Coastal Commission.26 The Nollan family owned a one-story home on the shore in Malibu, California. When they wanted to put a second story on the house, they had to get permission not only from city officials but from the Coastal Commission.

Since its creation in 1974, the commission has aggressively limited development along the state’s 800-mile coastline, and the Nollans’ case was no different. The commission decided that a second story would create a “psychological barrier” to using the beach – the public might not realize there was a beach nearby27 – and to combat this problem, the family would have to sign over an easement across their land: a path on which any member of the public could walk across their backyard to the ocean.

The Nollans thought this was too much. They sued, lost, and appealed to the Supreme Court, arguing that although the government may restrict development in order to protect the public from pollution, shoddy construction, or other dangers, it could not simply use its powers to force people to give up their property without compensation. Such a trick sliced the Fifth Amendment’s promise of just compensation in two – the government, which must pay property owners when it takes land outright, could get the same land for free by demanding it as the price of a building permit.

Local governments had been making such demands – called “exactions” – for years. In 1981, the California Court of Appeal upheld a law that forced developers to give land or pay cash to school districts in exchange for permission to build. “Development is a privilege not a right,” the court declared, so these payments were really “voluntary in nature.” The fact that a property owner is forbidden to build without a permit did not change things, because “he voluntarily decides whether to develop or not to develop.”28 Five years later, another California court upheld a San Francisco ordinance that forced hotel owners to pay fees for permission to change from long-term rentals to night-to-night tourist hotels. The fee was “not compulsory,” the court said. It was only a toll for the “privilege of converting residential hotel units to other uses.”29

The Supreme Court took a different view in the Nollan case. Government can impose conditions on building permits, it ruled, only where those conditions are designed to alleviate some harm caused by the construction itself. For example, if asked to approve construction of a factory that might pollute the air, local officials may require the owner to install filters on the smokestacks or take other steps to curb that pollution. But by the same reasoning, any condition the government imposes that is not related to the pollution would pervert the permit system, making it a mere fundraising tool, not a device for protecting the public. “The situation becomes the same as if California law forbade shouting fire in a crowded theater, but granted dispensations to those willing to contribute $100 to the state treasury,” wrote Justice Scalia.30 There must be some connection between the harm a development might cause and the demands government makes of the owner, to ensure that the permit requirement does not become “‘an out-and-out plan of extortion.’”31

In dissent, Justice William Brennan objected to the idea that the Coastal Commission was engaged in extortion. He saw the use of property not as a right but as a permission the government gives to people and for which it can demand some form of payment. The Nollans had been “allowed” to add a second story to their house, he wrote, and since that was a “benefit” to them, the state could require them to give up something in return. Brennan pointed to an earlier case in which the court had upheld the government’s right to force the Monsanto company to disclose certain valuable trade secrets in exchange for a permit to sell pesticides. “Monsanto may not sell its property without obtaining government approval and the Nollans may not build new development on their property without government approval,” he wrote. “Obtaining such approval is as much a ‘government benefit’ for the Nollans as it is for Monsanto.”32 Since allowing people to use their property is only a favor the government does for them, the Coastal Commission “ha[d] not sought to interfere with any pre-existing property interest,” and therefore, “no taking has occurred.”33

Justice Scalia’s answer to this argument was sharp: “the right to build on one’s own property – even though its exercise can be subjected to legitimate permitting requirements – cannot remotely be described as a ‘governmental benefit.’”34 Developing property that one owns is just one aspect of owning it. To picture the Nollans’ rights as privilege extended by bureaucrats was to radically transform the Constitution’s protections for property. Building permits are not meant as some special dispensation enabling people to use their land. They are just tools to avert harms that might be caused by development.

The court clarified the point a few years later: not only may the government not demand things unrelated to the harms of a proposed development, it also may not demand extremely valuable things to make up for tiny harms. When Oregon landowner Florence Dolan sought a permit to expand her hardware store and resurface the parking lot, officials in her hometown of Tigard demanded that she hand over property for the city’s flood-drain system and for a public bike path – about 10 percent of her property.35 She sued, and the Supreme Court ruled that although these demands were related to her project – they had the “nexus” required by the Nollan decision – there was still no connection between the amount the city was demanding and any possible consequence of Dolan’s renovations. This meant the city’s demands were just a variation on the extortion the court had struck down in the earlier case. The Constitution, wrote the justices, requires government to make “some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development.”36

The Nollan and Dolan decisions set powerful limits on the ability of local governments to demand payoffs in exchange for permits. But in many cities, land use bureaucrats found ways to avoid complying with the rules. First, some claimed that these limits only applied when land use decisions were “adjudicative” and not “legislative” – in other words, if a city reviewing a specific permit application ordered an owner to hand over property in exchange for that permit, the Nollan and Dolan precedents would apply, but if the city instead passed an ordinance generally imposing a demand on all permit applicants, those rules would not apply.37 Some state courts have adopted this legislative/adjudicative distinction, and the Supreme Court has so far not clearly addressed the issue.

Second, many land use bureaucrats claimed that the Nollan and Dolan rules only applied in cases where the government forced property owners to give up land, not in cases in which the government demanded cash. Florida developer Coy Koontz learned this lesson in 1994, when he sought permission to develop some Orange County land he had bought 32 years earlier. Officials at the St. Johns River Management District – an agency that oversees development in a large swath of northeastern and central Florida – had declared the area a “protection zone.” Koontz hoped at first to negotiate a deal with the regulators, so he gave in to their demand that he set aside 11 acres as a nature preserve in exchange for being allowed to develop the remaining 3.7 acres. But that was not enough. District bureaucrats also demanded that he pay to repair some drainage culverts – a cost of perhaps $150,000 or $200,00038 – on the government’s own property, located more than four miles from Koontz’s land.

Koontz’s lawyer was outraged. “How much do you want?” he demanded at a testy hearing. “He’s giving up approximately two-thirds of this property.... He’s an elderly gentleman. He needs to sell the property, and we’re trying to get enough that he can reclaim his investment.” For the government to order him to pay the cost of fixing up the district’s property, too, was “ludicrous.”39 District officials were unmoved. “[I]t’s no fun, but that’s the facts of life,” said one.40

Koontz sued, arguing that the demand broke the Nollan and Dolan rules. The case bounced back and forth between different judges for decades. Only in 2011 did it reach the Florida Supreme Court, by which time Koontz had died and his children had taken over the lawsuit. The court ruled against them. The Nollan-Dolan rules only applied when government demanded land in exchange for a permit – not when it forced landowners to give up “monetary exactions.”41 To hold otherwise might limit the government’s “authority and flexibility.”42

The Koontz family appealed to the U.S. Supreme Court two years later, arguing that there was no difference in principle between forcing property owners to give up land and to give up cash. The court agreed. To apply the Nollan and Dolan precedents only to cases involving land would make it “very easy for land-use permitting officials to evade the limitations,” wrote Justice Samuel Alito.43 Regulators could simply offer people the choice of surrendering land or paying cash of equal value. Such an obvious loophole would contradict the Constitution’s protections for property owners and once again turn the permit system into a tool of extortion.44 Finally, in March 2016, more than two decades after their case began, the Koontz family received the just compensation they were owed.45

Is Using Property a Privilege or a Right?

As the exchange between Brennan and Scalia shows, the basic conflict of principle behind Nollan and later decisions is between those who see private property as a right that all people have and those who envision it as a privilege the government gives people on its own terms. Although Scalia’s stern declaration that the right to build on one’s own property “cannot remotely be described as a ‘governmental benefit’” won the day in Nollan,46 this clash remains a constant source of lawsuits between citizens and the government.47 If people have a basic right to use their property, permit requirements can be used only to prevent dangers to the public, nothing more. But if development is only a privilege, then the permit system provides government planners broad power to shape society to their will.

That conflict sparked another exchange between Justice Scalia and the liberal wing of the court in a 1990 case involving a South Carolina law that prohibited development in the state’s coastal zone.48 Property owner David Lucas had planned to develop land there until a new law forbade it and rendered his property essentially worthless. He sued, arguing that the law amounted to a confiscation of his land and that the Fifth Amendment entitled him to just compensation. This raised a complicated problem: states can regulate how property is used, and sometimes prohibit its use entirely, without having to pay. So when, exactly, does a limit on property rights cross the line and require compensation?

In his majority opinion, Justice Scalia gave a brief but somewhat vague answer. A prohibition that eliminates all economically beneficial uses of land “cannot be newly legislated or decreed” without compensation. But if the prohibition is “inhere[nt] in the title itself, in the restrictions that background principles of the State’s law of property and nuisance already place upon land ownership,” the state can forbid the use of land without paying the owner.

This language invoked the distinction between the nuisance system and the permission system. If the state imposes a development ban that only “duplicate[s] the result that could have been achieved in the courts – by adjacent landowners (or other uniquely affected persons) under the State’s law of private nuisance, or by the State under its complementary power to abate nuisances that affect the public generally,” no just compensation is owed, because the ban has not deprived the owner of anything to which he had a right.49 But any restriction that goes further than this interferes with property rights and triggers the Fifth Amendment’s just compensation guarantee.

By using nuisance as the baseline protection for property owners, Scalia seemed to be saying that government cannot restrict a property owner’s rights unless his use of property risks harming his neighbors. But puzzlingly, he did not cite the traditional phrase of sic utere – the common-law rule that allows property owners to do what they wish with their land, so long as they injure nobody else. By using the term “background principles” instead, Scalia caused confusion among lawyers and academics, who have argued ever since about what sorts of restrictions on property use qualify as “background principles.”

Scalia likely used that phrase in an effort to protect a role for state autonomy in the law of property regulation. State laws vary, and federal courts have ruled that the “property” protected by the Fifth Amendment is the property recognized by state law. This gives states flexibility to adopt their own nuisance rules. What counts as a nuisance in one state may not in another, and the compensation requirement accordingly varies from state to state. But Scalia’s vague phrase risked giving states a tool to escape their constitutional obligation to pay for the property they take. Lawmakers might amend the state’s property laws, or judges might conveniently reinterpret them, in ways that seize property by retroactively declaring that it was never legally protected to begin with. Scalia acknowledged this possibility when he warned that state courts were not free to change “background principles” willy-nilly. Only a court decision that adopts “an objectively reasonable application of relevant precedents” may bar the use of property without compensation.50

Nevertheless, in the years since, state courts have occasionally tried to create new “background principles” in decisions that announce – surprise! – that state law has always prohibited the development in question, and therefore the owner deserves no compensation even though his land has been rendered worthless. The court has occasionally spoken out against these “judicial takings”51 but so far has never actually struck one down as unconstitutional.

Some courts have held that a property owner who already has permission to build can be deprived of that right later without just compensation. In one 1990 case, the Ninth Circuit ruled against a company that received a building permit in 1974, only to be ordered in 1981 to seek further approval before building. Quoting Justice Scalia’s comment in Nollan that the right to develop is not a mere privilege, the company argued that once it got the first permit, it should not have been subjected to further restrictions. But the court declared that “there is no federal Constitutional right to be free from changes in land use laws,”52 and since the owners had “bought into a heavily regulated situation,” they should have known that they might be “subject to further legislation upon the same topic.”53 That meant they had no firm entitlement to build, despite having permits – and yet they were owed no compensation because nothing had been taken from them.

Private property rights cannot have value if they do not include the right to use the property. Owning land without the right to use it is more of a detriment than an advantage, since the owner remains on the hook for the taxes, mortgage, or possible liability if people trip and fall on the property. Yet even when they are not trying to use land but simply trying to protect it – or protect themselves – property owners often run into rigid permit requirements and unsympathetic bureaucrats.

In 2008, homeowners Martin and Janis Burke wanted to repair an old chain-link fence that blocked beachgoers from scaling the treacherous bluffs on their oceanfront property in Torrance, California. Years before, two teenagers had died falling from the steep cliffs, so officials from the city, the State Lands Commission, and the offices of the governor and the attorney general all signed an agreement that allowed the owners to install a fence. But 20 years later, when the Burkes wanted to repair the fence, Coastal Commission officials said no. They admitted that the fence did not block views of the ocean but still refused to allow the repairs because a fence “transforms the experience of the area from one of open space to one of being in the shadow of someone’s fenced-in yard.”54

The situation is no better in cases where people try to protect their land from being damaged. Beachfront property owners often must install seawalls to stop waves and wind from gradually eroding the land and causing their buildings to collapse. But in recent years, the Coastal Commission and similar agencies in other states have adopted a policy called “planned retreat,” which holds that property owners should simply accept the natural destruction and “retreat” further inland. California law says that property owners who had seawalls in place before the Coastal Commission was established in 1974 have the right to repair or replace them, but the commission has found ways to bypass this rule, particularly by imposing conditions on seawall permits. In recent years, it has used this power to implement the “planned retreat” strategy.

When Barbara Lynch and her neighbor Thomas Frick sought permits to repair the wall protecting their Encinitas homes, the commission agreed, but only on several conditions: they would have to pay a “mitigation fee” of more than $31,000, and the seawall permit would expire after 20 years, whereupon they would have to come back and request another permit to keep the seawalls in place, and the commission could impose further demands. Also, Lynch would have to remove her 40-year-old stairway to the beach, despite the fact that it was legally exempt from the commission’s authority.

Lynch and Frick protested these demands, but while they were waiting for an answer, a severe storm struck the area, and large portions of nearby bluffs collapsed. President Obama declared it a disaster area. Yet six months later, the commission still had not allowed Lynch and Frick to repair their property. They filed a lawsuit to challenge the commission’s demands, but worried that the bluffs could collapse before the courts acted, they rebuilt the seawall. Commissioners agreed to let them on condition that they record a deed restriction acknowledging the ongoing dispute about the conditions imposed on their permit. With the signatures in place, they finished the repairs, and when the trial court issued its decision in 2013, they were delighted: the conditions, said the judge, were illegal.

But the next year, a higher court reversed that decision. It ruled that, by rebuilding the wall, Lynch and Frick had waived their rights to sue. Unlike the laws of other states,55 California law does not allow property owners to accept a permit “under protest” and build before a court rules on the validity of the government’s demands. “[A]llowing permit applicants to accept the benefits of a permit while challenging its burdens would foster litigation and create uncertainty in land use planning,” the court declared.56 As to the 20-year time limit on the seawall, this was “reasonable” because although the law entitled them to build, the commission could still “mitigate” for its “impacts.”57 The state Supreme Court agreed to review the case, but it has not yet issued a decision.

That case and others like it are examples of one of the most devastating effects of the permit system: when the government grants a permit subject to conditions that a person considers illegal or unjustified, he or she is usually forced to choose between challenging those conditions in court – which could take years – and giving in to whatever the government demands. Rarely can property owners afford to halt all construction for years, possibly decades, while their case is decided and appealed and decided and appealed again. Certainly Barbara Lynch and her neighbors could not have been expected to wait under the constant threat that their land might crumble into the sea. Given the delay, the expense, and the risk – not to mention the stress – of litigation, most people have no realistic choice but to accede to whatever burdens bureaucrats choose to impose.

In that sense, the court of appeal was right: letting property owners seek court protection against abusive bureaucrats would “foster litigation.”58 But the alternative to fostering litigation is to allow government planners to do whatever they please with impunity. The commission’s aggressive use of permit requirements is a prime example of how transforming property from a right into a permission gives bureaucrats extraordinary power to force citizens to comply with their ideas of how society should be organized.

Paying a “Toll” for Freedom

The phenomenon is not limited to land. Today, federal agriculture laws dating back to the 1930s still force farmers to comply with a wide range of anticompetitive rules designed for the express purpose of making food more expensive.

That’s right: New Deal planners, believing that the Great Depression had been caused by excessive competition and low prices, passed a series of laws designed to keep food costs higher than they would be in a competitive market, by creating nationwide cartels in agriculture. The Agricultural Adjustment Act, and its successor, the Agricultural Marketing Agreement Act, allowed farmers to band together and limit the amount of crops and what farmers could charge for them. Today, nearly 80 years after the end of the Depression, these laws remain in place, restricting the supply of food and driving prices up.

Somewhere around half of all the raisins in the world are produced in California’s fertile Central Valley, but under federal law, farmers who produce raisins are not allowed to sell them. Instead, they must hand over a portion of their crop – usually between a third and half of all their raisins – to the government, which then donates or sells them at a discount and distributes the proceeds (if any) among the farmers. The idea is that by manipulating the supply, the government can keep the market price of raisins steady, even as prices for other goods and services go down.

In 2003, the federal government seized 11,000 tons of raisins from California farmers and the year after, almost 20,000. Raisin farmer Joyce Evans sued, arguing that since the government was taking her property, it owed her just compensation. But the Federal Court of Claims, which hears takings cases against the federal government, viewed it differently. The raisins weren’t being taken. Instead, Evans was being required to pay for the privilege of selling her raisins: “In essence,” wrote Judge Charles Lettow, Evans was “paying an admissions fee or a toll – admittedly a steep one – for marketing raisins. The government does not force [farmers] to grow raisins or to market the raisins; rather, it directs that if they grow and market raisins, then passing title to their ‘reserve tonnage’ raisins to the [government] is their admission ticket.”59

Two other raisin farmers, Marvin Horne and his wife Laura, had no better success when they went to a different federal court. They were fined when they refused to surrender their raisins, and they challenged the fine on the grounds that it violated their Fifth Amendment right not to give up property without compensation. Once more, the court ruled that the confiscation program did not actually take their property. Likening the Hornes’ case to the case in which Monsanto was forced to surrender information in exchange for a pesticide permit, the Ninth Circuit ruled that when the government took their raisins, that was only “a use restriction applying to the Hornes insofar as they voluntarily choose to send their raisins into the stream of interstate commerce.”60

This was an astonishing conclusion. Throughout history, a farmer’s right to sell his produce has been considered a badge of his freedom. The very expression “fruits of his labor” reflects the longstanding connection between the work he puts into growing his crops and his right to sell those crops to provide for himself and his family. The raisin-seizure program essentially forced farmers to work as government sharecroppers, trading part of their produce for the right to sell the rest. And although at one time it might have been regarded as a “privilege” to sell raisins “interstate,” court rulings since the 1930s have defined the term “interstate commerce” so broadly that practically everything qualifies. In 2005, the Supreme Court even ruled that a person who obtained marijuana seeds as a gift, grew the plants in her own backyard, and smoked it herself was still engaged in “interstate commerce.”61 Under today’s law, Evans or the Hornes could not have sold their raisins at all, or even eaten them themselves, without qualifying as engaging in “interstate commerce.”

The Supreme Court heard the Hornes’ case in 2015. Once again, government lawyers insisted that the program was not a forcible seizure of property, just a toll for the privilege of selling their crops: “The government has not taken the raisins,” argued Deputy Solicitor General Edwin Kneedler. “This program operates only when the producer, the grower, has voluntarily submitted – committed the raisins to the stream of commerce.”

Justice Scalia balked. “The government can – can prevent you from putting something into the stream of commerce? Can charge you for putting something into the stream?”

When Kneedler answered yes, Justice Samuel Alito was stunned. “Is there any – any limit to that argument?” he asked. “Could the government say to a manufacturer of cellphones, you can sell cellphones; however, every fifth one you have to give to us? Or a manufacturer of cars, you can sell cars in the United States, but every third car you have to give to the United States?”

“I – I think that would present a very different question,” stammered Kneedler. “I think that would present a very different question.”

“Why would it be different?” Alito demanded.

“Because – because this – this is part of a comprehensive regulatory program that if – that – it – it isn’t just acquiring it. It’s, in fact –”

Justice Anthony Kennedy jumped in. “So you say if the government took all GM’s cars, then it would be okay?”

But for Kneedler, the right to sell one’s raisins was only a benefit the government could give people when it chose, and it could demand some sort of payment for it. He cited the Monsanto case as his precedent, the same case Justice Brennan invoked three decades earlier in Nollan to argue that building permits are a kind of privilege.

That triggered a quick reply from Justice Scalia. He had refused to accept Brennan’s argument two decades earlier in Nollan. He certainly would not accept it now. “[Y]ou say that introducing raisins into interstate commerce is a government benefit, right?” he challenged. “You’re saying the activity, which is subjected to this taking, is the introduction of raisins in interstate commerce. And you say that is something that the benign government can give or withhold.”

“It is,” answered Kneedler. “It is – it is the permission to do it, which is –”

Scalia was shocked. “Really?”

In its written decision, the Supreme Court resoundingly rejected Kneedler’s permission argument. The seizure of the Horne family’s raisins “cannot reasonably be characterized as part of a ... voluntary exchange,” wrote Chief Justice John Roberts. “In one of the years at issue here, the Government insisted that the Hornes turn over 47 percent of their raisin crop, in exchange for the ‘benefit’ of being allowed to sell the remaining 53 percent. The next year, the toll was 30 percent.” Citing Nollan, Roberts wrote that the court had long “rejected the idea that Monsanto may be extended by regarding basic and familiar uses of property as a ‘Government benefit’ on the same order as a permit to sell hazardous chemicals. Selling produce in interstate commerce, although certainly subject to reasonable government regulation, is similarly not a special governmental benefit that the Government may hold hostage, to be ransomed by the waiver of constitutional protection.”62

Property “Takings” and Privilege “Givings”

One of the most extreme versions of the idea that property is a privilege is a theory called “givings,” advanced in a 2001 article by law professors Abraham Bell and Gideon Parchomovsky.63 Since government must pay property owners for “takings,” they argue, it is only logical that owners pay the government when it “gives” them a benefit by letting them use their property. Whenever the government issues a business license, grants a zoning variance, or waives some environmental restriction, the person who benefits can be required to pay. “Givings,” they write, “are ever-present.... Like a reflection in a mirror, the massive universe of takings is everywhere accompanied by givings.”64

Bell and Parchomovsky’s theory is, indeed, like a reflection in a mirror – that is to say, backward. By viewing property rights and economic freedom as state-created benefits, they envision wealth creation not as the just reward of a person’s hard effort, but as a consequence of the state’s magnanimity in “relaxing” its grip on their freedom. The founding fathers considered individual liberty as the norm from which any deviation must be justified, but for Bell and Parchomovsky, the baseline is “relative wealth.”65 This means that whenever government takes property from people it must pay, not to make up for having taken their possessions, but to restore the equality of wealth. It follows that government should require people to pay whenever it grants them licenses or permits that enable them to earn more money or enjoy their property more than others.

This “givings” theory, if it were ever adopted, would create a form of prior restraint covering virtually every aspect of life, and would enable the government to impose demands on citizens in exchange for even the most routine activities. A driver’s license, a marriage license, even citizenship itself are kinds of permits, after all, that undoubtedly increase a person’s relative wealth, since someone who can drive, marry, or vote is better off than someone who cannot. Can people be forced, then, to give up important rights in exchange for these permissions? In fact, if anything that deviates from wealth equality is considered a permission, the government could force people to pay for anything that makes them unequal – their skills, talents, beauty, determination – as well as the wealth these things bring about. Recall Ronald Dworkin’s assertion that “differences in talent” are “morally irrelevant” when deciding how government should “distribute” resources.66

Bell and Parchomovsky claim that their theory would not require people to pay for every “giving.” Following their mirror metaphor, they contend that the government should only demand payment for a “giving” if the inverse of the same act would have been a “taking” – that is, if the benefits of the “giving” are concentrated on one or a few recipients and are not awarded in recognition of some past benefit to society. In other words, the only time citizens should not be required to pay for a permit is “when the state bestows an identical benefit on all members of the public, and when we assume that the state is a proxy [for] the entire public.”67

This is hardly reassuring. Most permits are valuable only to specific individuals, and marriage licenses, driver’s licenses, and citizenship are not bestowed identically on everybody. True, anybody can apply for these things, and generally get them – but they are not available to all, and they do create disparities in wealth and social benefits. Certainly building permits, corporate charters, and licenses to install burglar alarms or run horse races would not be exempt under Bell and Parchomovsky’s scheme. Even an admission letter to a state university might require some form of “compensation” to the government – perhaps in the form of compulsory public service by all graduates of state universities.

In fact, some legal scholars have already proposed applying the “givings” theory to driver’s licenses. Rapid growth in China in recent years has dramatically increased the number of drivers. Law professors Jianlin Chen and Jiongzhe Cui have therefore suggested that driver’s licenses should be regarded as a sort of distribution of publicly owned resources – as “givings” – for which recipients should be forced to pay. Driver’s licenses “represent substantial economic value for the select few to whom they are allocated.” The government should therefore redistribute the wealth generated by people who get licenses.68

Obviously there are some cases in which the government may justly impose restrictions on those to whom it grants privileges. Government can require recipients of certain government benefits to submit to regulation – for example, when it grants a monopoly privilege to a corporation or allows it to use the power of eminent domain. Railroads, or the investors who built toll roads and bridges in the nineteenth century, were privileged against competition – it was often impossible for the public to go to any competing railroad or toll bridge – so the government regulated the owners to prevent them from exploiting that privilege for their private benefit. But regulations of that sort have never been applied to ordinary behaviors or non-monopoly businesses, simply to ensure that anyone who “benefits” from a permit pays the state back for that “privilege.” Were the government to impose conditions on ordinary permits in order to ensure that “an identical benefit” is enjoyed by “every member of the public,” such conditions would render many permits essentially worthless and transform corporate charters, tax credits, marriage licenses, driver licenses, and other arguable “benefits” into tools for government control over private actions. Officials would then have authority over any behavior they chose to license.

“Taking” Away Voting and Speech Rights

Whether it be racial exclusion, environmental policies, or simply a desire for cash on the barrelhead, bureaucracies use permit conditions to demand things they could never get otherwise. The impact is felt far beyond the economic and social realms. Perhaps the most shocking cases are those in which the government forces people to waive their legal rights in exchange for permits.

In one case, Southern California property owners Craig and Robin Griswold were forced to give up their constitutionally protected right to vote in exchange for permission to build a second story on their home in the San Diego suburb of Carlsbad. Although the state constitution guarantees property owners the right to vote on whether their neighborhoods will be subject to “assessments” to pay for local improvements, the city adopted an ordinance that forced local homeowners to pay an assessment up front – and, if they could not afford it, to sign a waiver giving up their right to vote on future assessments. That waiver applied not just to the owner but to anyone who might buy the property thereafter. When the Griswolds challenged the requirement in court, the Ninth Circuit ruled that because they had gone ahead with construction, they – like Barbara Lynch and Thomas Frick – were barred from challenging these conditions.69

Shortly after voters in Arizona approved a ballot initiative giving property owners stronger protections against government regulations of their property, cities across the state began requiring people to waive that right in exchange for building permits. The idea, spearheaded by a coalition of bureaucrats at the Arizona League of Cities, is to require anyone seeking a zoning change or a construction permit to sign away their right to compensation in the event that the government forbids development later on. A sample form posted on the City of Scottsdale’s website requires property owners to “agree[] and consent[] to all of the conditions and / or stipulations imposed by the Scottsdale Planning Commission, Development Review Board, city staff, or the City Council” and to “waive[] any right to compensation for diminution of value that may be asserted now or in the future.”70 Grady Gammage, one of the state’s leading attorneys representing government in property disputes, admits that these waivers are meant to shield the government from responsibility when it prohibits people from using their property. “Don’t do anything unless you can get everyone to sign a waiver of their Prop 207 rights,” he advises his clients. “We don’t do nothin’ without it.”71

Unfortunately, developers who need a permit to begin construction and to avoid costly delay often have little choice but to agree. “Cities are going to throw up as many obstructions and roadblocks as needed to eviscerate the meaning of the law,” says Bob Kerrick, an Arizona lawyer who frequently represents property owners. “Clearly, the waivers violate the spirit of the law.”72 But so far, the state’s courts have not addressed whether they are legal.

Government can use permit conditions to restrict other kinds of rights, too – including even property owners’ right to self-expression. Under a process called “design review,” architects are required to submit their plans for approval, not on the basis of safety or environmental impact but purely on the basis of aesthetics. This lets government officials veto construction simply because they do not like the way a building looks.

This process violates freedom of expression.73 The Supreme Court has recognized that the First Amendment applies not just to words that articulate “a narrow, succinctly articulable message”74 but also to artworks that convey “inexpressible emotions,”75 such as the “painting of Jackson Pollock, music of Arnold Schöenberg, or Jabberwocky verse of Lewis Carroll.”76 Like these things, architecture is an art form – “inhabited sculpture,” as the Romanian artist Constantin Brâncuşi put it. Icons like Frank Lloyd Wright, Ludwig Mies van der Rohe, Richard Meier, and Greene and Greene have built monuments every bit as expressive as any sculpture, and nobody can stand inside their great buildings – Fallingwater, the Barcelona Pavilion, the Getty Museum, the Gamble House – without experiencing the feelings that great artists strive to evoke. Congress has recognized architecture as an art form and granted architects copyright protections similar to those enjoyed by other artists.77

Yet architectural design review requires architects to obtain bureaucratic approval of the appearance of buildings before construction begins. This is a prototypical prior restraint on speech, which allows officials to dictate how entire towns look and to ban designs they consider too radical or too original based on purely subjective attitudes.

Of course, one of the main reasons zoning laws were invented was to improve the aesthetics of neighborhoods, but what qualifies as “improvement” in one person’s eyes may not please another. For instance, postmodernist architect Frank Gehry’s extraordinary creations, including Los Angeles’s Disney Concert Hall and Prague’s Dancing House, have often proven controversial – his proposed monument to President Dwight Eisenhower sparked so much contention that after 15 years of development, it remains unbuilt. But artists are not expected to bow to general tastes. They are supposed to create new images, following their own vision. Laws that force them to conform to the tastes of government bureaucrats – who frequently aim for bland uniformity rather than bold originality – are nothing short of censorship.

In one 1970 case, property owners in Ladue, Missouri, designed an innovative pyramid-shaped house that complied with all of the city’s zoning regulations and safety standards, but officials rejected it because they considered it ugly. The owners sued, arguing that banning them from constructing the house for such subjective reasons was beyond the government’s power. A state court disagreed. The city could take “the aesthetic factor” into account “when the basic purpose to be served is that of the general welfare of persons in the entire community.”78 Since the pyramid would clash with the Colonial- and Tudor-style houses in the neighborhood, the government could forbid that form of expression.

Nobody wants an ugly building in their neighborhood. But the price of free expression is that we respect how others express themselves, even if it is sometimes unpleasant.79 In any event, neighborhoods have many ways to prevent the construction of eyesores. Residents can sign contracts or deed restrictions or form homeowners associations. Design review, by contrast, requires conformity to a style decreed by local governments, often with no objective standards to guide the bureaucrats’ decisions. For the government to dictate what architectural styles are acceptable, or to ban buildings simply because officials do not like how they look, is to violate the freedom of expression.

The fact that unusual or unattractive buildings might decrease property values cannot justify artistic censorship. As one scholar puts it,



in an appearance review context property values are nothing more than an attempt to measure (and impose) majoritarian taste. When a community says, “We think a pyramid home will hurt our property values,” they are simply saying that “enough people will find your house distasteful that it will make our homes worth less.” Even if such a conclusion could be proven, the fact remains that all government is doing is measuring community distaste for the expression of an idea.80



Nevertheless, courts have regularly upheld aesthetic restrictions on building. In 1963, an Ohio court allowed regulators to deny a permit for a modern glass and cement house. Nobody claimed it was ugly, but the court ruled that it was “out of keeping with and a radical departure from the structures now standing” in the area.81 But, asked a dissenting judge, what about the owner’s rights? “She feels that the plan submitted calls for a residence of beauty and utility and so does her architect.”82 She should not be forced to sacrifice her views “under the official municipal juggernaut of conformity” or to “sublimate herself in this group and suffer the frustration of individual creative aspirations.”83

Yet the judge did not cite the First Amendment in his opinion, and no court has yet applied the Constitution to protect architecture against the arbitrary interference of design review boards. Pacific Legal Foundation attorneys argued in 2004 that Lake Tahoe’s “Scenic Review Ordinance” – which prescribes the “landscaping, building design, glass treatment, articulation, color, texture,” and other details of buildings in the area – violated the free speech rights of homebuilders. But while the judge acknowledged that “residential housing can constitute speech,” he ruled that people seeing the houses in question did not think of them as “communicative or expressive,” and therefore the First Amendment did not apply.84

Whether it be the right of a family to add a new bedroom to their home, a farmer’s right to sell the crops he grows, or an architect’s freedom of expression, the Permission Society empowers bureaucrats to force people to surrender their rights in exchange for using property that supposedly belongs to them in the first place. By contrast, a society that respects private property as a right instead of a privilege protects each person’s freedom of choice. “In a word,” wrote James Madison, “as a man is said to have a right to his property, he may be equally said to have a property in his rights.”85




CHAPTER SEVEN
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GUNS, DRUGS, AND SEX

BECAUSE PERMIT REQUIREMENTS allow the government to choose when people may engage in some activity or other, permits are a powerful tool for officials who want to impose not just economic controls or environmental restrictions, but also their own social attitudes and preferences, on others. In the pursuit of moral rectitude, bureaucrats have often used the power of prior restraints not only to limit competition or property uses but also to restrict the availability of guns, drugs, and, in a sense, even sex.

Prior Restraint and the Second Amendment

Although the Second Amendment was added to the Constitution in 1789, it was not until 2008 that the U.S. Supreme Court decided a case directly interpreting that amendment. The case, District of Columbia v. Heller,1 involved the constitutionality of one of the nation’s strictest gun control measures: a D.C. ordinance that essentially barred any person from owning a firearm.

No handgun was legal without a permit, but the city also refused to issue permits, so when Dick Heller applied for permission to keep one at home, his application was denied. Heller worked for the District as a special police officer and carried a pistol as part of his official duties, yet the same government that trusted him to carry a gun for work banned him from keeping one at home for self-defense. He sued, and the trial court threw out his case on the grounds that the Second Amendment does not protect an individual’s right to possess a firearm for personal use. Although the amendment promises that “the right of the people to keep and bear arms shall not be infringed,” it also speaks of the importance of a “well-regulated militia,” and in the judge’s view, this meant the amendment protected only a “collective” right to bear arms in conjunction with military service.

The Supreme Court disagreed. In his opinion reinstating the lawsuit, Justice Scalia marshaled detailed historical evidence to show that the authors of the Bill of Rights were sensitive to the importance of “an individual right protecting against both public and private violence.”2 This right could not be regarded as less significant than other constitutionally protected freedoms. “The very enumeration of the right takes out of the hands of government – even the [courts] – the power to decide on a case-by-case basis whether the right is really worth insisting upon,” he wrote. Likening the Second Amendment to the First, which protects the right to express offensive ideas as well as congenial ones, Scalia concluded that “[a] constitutional guarantee subject to future judges’ assessments of its usefulness is no constitutional guarantee at all.”3 The Constitution secures the right to possess a firearm, and it was not for judges to question the value of that protection.

Still, neither Heller nor the follow-up case McDonald v. Chicago,4 which held that states as well as Congress must respect the right to own guns, addressed what sorts of licensing and registration requirements the Constitution allows. If the Second Amendment, like the First, guarantees the rights of individuals rather than the abstract interests of society, then it is reasonable to ask whether the rule against prior restraints on speech also bars prior restraints on the possession of guns.

As we have seen, the Supreme Court began in the 1950s to dilute the First Amendment’s once-absolute prohibition on prior restraints. Those precedents transformed that prohibition into a set of procedural rules under which a law that requires someone to get a permit before speaking is constitutional as long as there are clear standards for obtaining a permit, some form of judicial appeal, and a time limit within which licensing officials can consider applications.

These rules are a poor substitute for the total prohibition on prior restraints that was once the boast of First Amendment lawyers, but they still provide important safeguards against arbitrary government action. The government cannot simply ban people from speaking for subjective or arbitrary reasons, and it cannot make people wait indefinitely when they apply for a permit. There is no reason why those same protections should not also apply to laws that force people to get permission to exercise any other constitutional right.

In fact, in 1958, the Supreme Court said just this, ruling that any law that “makes the peaceful enjoyment of freedoms which the Constitution guarantees contingent upon the uncontrolled will of an official – as by requiring a permit or license which may be granted or withheld in the discretion of such official – is an unconstitutional censorship or prior restraint upon the enjoyment of those freedoms.”5 While the phrase “prior restraint” is most often found in cases involving speech, the court held, the basic procedural safeguards of clarity, objectivity, and time limits apply to all permit requirements.

Attorney Alan Gura, the constitutional litigator who won both the Heller and McDonald cases, has pushed judges to apply the same rule to laws that require gun permits. He believes the Second Amendment should be treated “as a normal constitutional right.”6 Courts would never tolerate an arbitrary or subjective licensing requirement that barred people from exercising their freedoms of speech, religion, travel, or even abortion rights without prior approval from the government. The Second Amendment should be treated no differently.

In 2012, Gura argued before the Second Circuit Court of Appeals that a New York law requiring people to show “proper cause” before they may possess firearms was vague and subjective and failed to provide the procedural guarantees required of all prior restraints. The law did not define the term “proper cause,” essentially leaving state officials free to decide on their own whether to let people carry guns. Such a rule “comes literally within the definition of a prior restraint,” Gura argued.7 Citing the many precedents that require licensing laws to set forth “narrow, objective and definite”8 criteria, he contended that “proper cause” was only a vague, nice-sounding term, not susceptible to any objective measurement. It meant whatever bureaucrats said it meant, and if it applied to speech, such a rule would violate the First Amendment. When applied to guns, such a subjective prohibition on the exercise of constitutional freedom also violated the Second Amendment. If anything, he concluded, Heller and McDonald made clear that “[t]he desire for self-defense” is “all the ‘proper cause’ required.”9

The judges disagreed.10 There might be “analogies” between the First and Second Amendments, they held, but it would be “imprudent” and “incautious” to apply the prior restraint precedents to gun control laws because that “could well result in the erosion of hard-won First Amendment rights.”11 That was a remarkable admission. The judges seemed to be saying that they were so devoted to upholding restrictions on gun rights that they would be willing to sacrifice protections for free speech if necessary.

Gura had more success three years later in a lawsuit challenging a Yolo County, California, ordinance that required a person to demonstrate “good moral character” and prove “good cause” before obtaining a concealed weapon permit. As in New York, the trial court initially rejected Gura’s argument, claiming that the prior restraint doctrine only applies to cases involving First Amendment rights.12 But when the case was appealed, it was heard alongside another case challenging a similar “good cause” requirement in San Diego.13 The Ninth Circuit struck both down, likening the requirements to the kinds of prior restraints forbidden by First Amendment law. “To reason by analogy, it is as though San Diego County banned all political speech, but exempted from this restriction particular people (like current or former political figures), particular places (like private property), and particular situations (like the week before an election).” Such exceptions would “preserve small pockets of freedom” but would “do little to prevent destruction of the right to free speech as a whole.”14 A year after declaring the licensing requirement unconstitutional, however, the court reconsidered the case and upheld it instead.15

The “good cause” law Gura was challenging is known as “discretionary issue” because it allows officials discretion to choose when to issue gun permits. In recent years, states have increasingly adopted “shall issue” rules instead, which mandate that permits be granted whenever a person meets the specified requirements. About 40 states have adopted “shall issue” laws, motivated by concerns that officials were abusing their powers by denying permits to all, or nearly all, applicants.

There are good reasons for such concerns. Hawaii, which has some of the nation’s strictest handgun regulations, grants concealed weapons permits only in “exceptional” cases, “when an applicant shows reason to fear injury to the applicant’s person or property,” and it issues open-carry permits only if the applicant is “of good moral character” and demonstrates “urgency” or “need.”16 These rules are so strict that although Hawaii’s population is about 1.4 million, only 183 people are licensed to carry handguns.17

The idea of applying prior restraint theory to the Second Amendment is not original to Gura.18 In a 1997 article, law professor Donald Dowd discussed the idea, only to reject it on the grounds that the First Amendment protects different values than the Second, and laws limiting gun possession should be presumed valid – a presumption never given to the government in cases involving free speech.19 But these arguments are unpersuasive. In fact, the “values” protected by the two amendments are remarkably similar. Both speech and gun possession promote social as well as individual interests. At an individual level, free speech enables people to express themselves – literally to “defend” themselves against misrepresentation, misunderstanding, or false accusations – just as the possession of firearms enables them to defend themselves against others who might want to harm them physically. At a social level, freedom of speech fosters public deliberation – but so does the right to own guns. An armed minority can resist bullying and compel others to respect them and talk politely instead. And an armed majority can protect democratic principles from abuse by public officials or invasion by hostile forces.

The First and Second Amendments thus reinforce each other: self-defense is valuable to someone who expresses unpopular views – as racial minorities were often forced to defend themselves if they spoke out against Jim Crow. Southern racists tried to disarm blacks in the years following the Civil War because they knew that a disarmed and unpopular minority is vulnerable. Frederick Douglass, recognizing that risk, argued that equal citizenship rests on “three boxes”: “the ballot box, the jury box, and the cartridge box.”20 Black Americans needed all three to defend their freedom.

During the Civil War, Douglass urged Abraham Lincoln to admit black soldiers into the Union army, not merely as a step toward abolishing slavery but as a move toward equal democratic citizenship as well. He believed that black veterans could not be denied the right to speak, vote, and possess guns when the war was over. He turned out to be wrong: with the end of Reconstruction in the 1870s, southern states progressively disarmed, disenfranchised, and terrorized black Americans, leading to virtual re-enslavement.21 A century later, Malcolm X would insist on the right to possess firearms, arguing that “where the government has proven itself either unwilling or unable to defend the lives and the property of Negroes, it’s time for Negroes to defend themselves.” The Second Amendment, he said, “provides you and me the right to own a rifle or a shotgun.... If the white man doesn’t want the black man buying rifles and shotguns, then let the government do its job.”22

In his article, Professor Dowd rejected the parallel between the First and Second Amendments, writing that opinions “are formed and laws are made by the effect of words, not guns.”23 But this is not a notion that vulnerable minorities have the luxury of sharing. When they are denied the tools of self-defense, unpopular minorities have no means of insisting upon their right to an equal share in democracy, and no shield against the tyranny of the majority. On the other hand, responsible gun ownership is as much a part of American citizenship as voting. That is why Akhil Reed Amar, one of the nation’s foremost scholars of the Bill of Rights, considers the First and Second Amendments twinned: both preserve the values of “populism and federalism,” and both are focused on securing the Constitution’s “great principle of popular sovereignty and its concomitant right to alter or abolish the national government.”24

The McMinn County War

It’s not just the national government. An extraordinary example of the way firearms possession, like free speech, can protect democratic institutions can be found in a little-known conflict called the “Battle of Athens” or the “McMinn County War” of 1946. That battle began when a group of soldiers returning to their Tennessee hometown after World War II became fed up with the corruption and brutality of the county’s Democratic political machine. Under the leadership of boss E. H. Crump, the machine dominated politics by intimidating, assaulting, and outlawing the opposition – in one instance, abolishing the independent judicial review of election results and giving the job of counting ballots to the Sheriff’s Department, which was run by Crump’s cronies.

The sheriff’s office operated on a fee system whereby deputies were paid for each citation they issued and suspect they booked. Deputies often cited or arrested citizens on falsified charges for a quick buck – sometimes more than $100 per week – and frequently stopped buses on their way through the county in order to charge every sleeping passenger with public drunkenness. Others demanded payoffs from local businesses to ignore gambling or prostitution on the premises.

Political protests against these practices did no good, because deputies bribed or intimidated voters, stole ballot boxes, or paid minors to vote and because many state officials were themselves members of the Crump gang. Federal attorneys brought corruption charges against local officials, but judges and juries were too fearful to stem the abuse.

Finally, frustrated veterans decided to act. They met secretly to form their own political party, the “G.I. Ticket,” which included a veteran candidate for each countywide office, and issued a platform promising that under their leadership, “every ballot will be counted.” Knowing the danger they faced, the group asked the governor and the federal Department of Justice for protection. All refused. On August 1, election day, the sheriff brought in 200 armed “special deputies” to menace the voters. One G.I. Ticket poll watcher was arrested when he disputed whether a voter was qualified.25 Other veterans were kidnapped by deputies who took them to the county jail or dropped them off naked in the woods to keep them from reaching the polls.26 At one precinct, officers pulled guns on G.I. observers, who fled by leaping through a plate-glass window.27 Later, a group of officers led by a deputy named Windy Wise beat black veteran Tom Gillespie with brass knuckles when he came to vote. When Gillespie tried to run away, Wise shot him in the back.28

When the polls finally closed, sheriff’s deputies confiscated the ballot boxes and took them to the county jail, to “count” the ballots in secret. Twenty-one-year-old Marine veteran Bill White then spoke up. He would not let Crump’s lackeys steal the election, he told his friends. He had “faced a thousand bullets for democracy” fighting the Japanese and had been awarded two Purple Hearts. Now he was ready to “fight fire with fire.”29 He and 60 other G.I.s marched to the local armory, where they seized guns and explosives before heading to the county jail to liberate their wrongfully arrested allies and stop the sheriff from manipulating the ballots.

With the men surrounding the jail, White shouted at the guard towers: “Would you damn bastards bring those damn ballot boxes out here or we are going to set siege against the jail and blow it down?”30 Gunfire erupted. The G.I.s kept up the siege for hours, blasting away with their rifles and blowing up sheriff’s cars with dynamite. The sheriff asked the governor to dispatch the National Guard, but the Guard’s commanding general refused to aid the corrupt local officials. At last the G.I.s blew down the jail door and the deputies surrendered. The soldiers marched them around the town square to the cheers of the townspeople. Some locals attacked the captured deputies, especially Wise, who was badly beaten before being arrested and charged for shooting Gillespie. He was later sentenced to three years in prison.

When the ballots were counted, the G.I. Ticket had won by a landslide, and the county sheriff promptly resigned in favor of his G.I. challenger. Among those who cheered the soldiers’ uprising was former First Lady Eleanor Roosevelt. “If we want to continue to be a mature people who, at home and abroad, settle our difficulties peacefully and not through the use of force,” she wrote in her syndicated newspaper column, “then we will take to heart this lesson and we will jealously guard our rights.... The decisive action which has just occurred in our midst is a warning, and one which we cannot afford to overlook.”31

While the McMinn County War dramatized the way Second Amendment rights can protect First Amendment freedoms, a more personal case in 2011 demonstrated how interconnected these rights can be. Paul Dorr, a member of the Taxpayers Association in Osceola, Iowa, had complained about what he considered the exorbitant salaries paid to county officials. Soon after he handed out leaflets protesting Sheriff Douglas Weber, he learned that the sheriff had rejected his application for the renewal of his gun permit. “Concerns from Public. Don’t trust him,” Weber wrote on Dorr’s application.32 Although Weber could cite no specifics about why Dorr might be untrustworthy, Iowa’s law included a lax “discretionary issue” rule, which gave the sheriff the power to enforce his own personal attitudes. “Paul was granted permits by Sheriff Weber and his predecessor for five years without incident,” a federal judge later wrote, “but then was denied a renewal of his permit only after he became associated with the Osceola County Taxpayers Association and engaged in advocating its position that Sheriff Weber and other county officials were overpaid.”33 Such retaliation violated Dorr’s First Amendment rights.

Freedom of speech and the right to own guns thus share in serving social, as well as individual, interests: the First Amendment promotes the democratic goals of deliberation and persuasion, while the right to self-defense enables people to defend themselves against social upheavals such as riots, terrorism, or persecution – as well as against the corruption of public officials. Both amendments support the republican vision of the founding fathers, ensuring a socially responsible citizenry whose freedom is intertwined with their willingness to defend their rights. The violation of either right undermines the stability of democratic institutions – and the government should not be allowed to force citizens to get its permission before exercising either freedom.

In arguing that the rule against prior restraints should not apply to gun rights, Professor Dowd claimed that the risk that such restraints might impose a “chilling effect” on the exercise of constitutional rights “is hardly applicable to the Second Amendment.”34 But this is untrue. Laws restricting firearms deter people from exercising their right to buy a gun for self-defense. Some resort to illegal gun ownership. Others just do without and hope for the best – sometimes in vain. After she was threatened by her abusive ex-boyfriend, Carol Bowne of Berlin Township, New Jersey, got a restraining order against him and in April 2015 applied for a permit to carry a pistol. But it takes months for permits to be granted, and hers was still pending when her ex stabbed her to death in her home. She had called the police department only days before to ask about the status of her application.35 Now she is one of myriad victims who find that relying on 911 in an emergency is often too little, too late. Given that the Supreme Court has repeatedly ruled that police officers have no legal duty to protect citizens,36 gun ownership is a sensible and responsible alternative for citizens who want to defend themselves and their neighbors against violence.

Dowd’s argument, therefore, that the rule against prior restraints on speech should not also apply to Second Amendment rights because “[t]he possibility of harm coming from the possession of a press is quite different from the possibility of harm from possession of a gun,”37 frames the issue wrongly. The real issue is the potential harm of not having a gun when it is needed. As law professor Glenn Reynolds, a noted gun-rights advocate, puts it, when every second counts, the cops are minutes away. In major cities, average police response times in life-threatening situations are often 10 minutes or more.38 Any homeowner who confronts an intruder but cannot defend herself thanks to laws restricting gun ownership knows that the need for faithful enforcement of Second Amendment rights is greater than the need for protecting freedom of speech.

After Heller and McDonald, the question is no longer whether the possession of firearms is desirable. It is a constitutional right and should receive the same safeguards that apply to all such rights. The Constitution forbids all permit requirements that allow officials to curtail a person’s freedom for arbitrary, unpredictable, and unprincipled reasons. Whatever the right in question – free speech or gun ownership – basic rules of fairness require that the government set out clear and objective guidelines when it regulates the exercise of those rights.
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Permission to Take Pills

Medical prescriptions today are a type of government license that allow people to possess “controlled substances.” This was not always the case. Before 1914, a doctor’s prescription was merely a note to a pharmacist or a written reminder for the patient. But one of the major reform efforts of Progressivism was to regulate the safety of food and medicine at the national level, and a new era was born with the enactment of the 1906 Pure Food and Drug Act and then the 1914 Harrison Act, the first federal law banning drugs. The Harrison Act prohibited the sale of opium or coca drugs without a signed doctor’s prescription, and the law was later interpreted as prohibiting physicians from prescribing drugs to addicts.39 Predictably, this created a black market, to which Congress responded with the Marijuana Tax Act of 1937, which essentially banned that drug as well. When that act was declared unconstitutional in 1969, Congress replaced it with the comprehensive Controlled Substances Act of 1970, the centerpiece of federal drug regulation today.

That law divides drugs into different categories, or “Schedules,” with those considered most dangerous occupying Schedule I (incongruously grouped with marijuana40). Less potent drugs reside on lower levels in the hierarchy, down to certain cough syrups on Schedule V. Schedule I substances are forbidden; drugs in the other schedules may be obtained only with a doctor’s permission. Prescriptions thus act as a kind of license or prior restraint on the possession of drugs. Combined with the requirement that doctors be licensed by the government to practice their profession, this means that prescription requirements also operate as a prior restraint on the practice of medicine. Federal regulators can control how doctors throughout the country treat their patients, and they have sometimes used that power not to protect patient safety but to promote the moral preferences of those in power.

Contraception is a revealing example. For decades, Americans have debated whether birth control pills or the “morning after” pill should be available without a prescription. Hormonal birth control has medical risks, and patients are wise to seek a doctor’s advice before taking it, but it is no more dangerous than many other medicines that are already available over the counter. Yet since the Pill’s introduction a half century ago, the federal government has required women to get a prescription for it. Efforts are under way to end this rule, and some 70 percent of Americans now favor over-the-counter availability, including the American College of Obstetricians and Gynecologists.41 Many opponents of birth control who dread seeing it become more readily available still prefer dropping the prescription requirement because doing so would allow doctors with moral qualms to avoid being involved in the process. As one Catholic doctor explained, “Catholic OBGYNs would not need to materially cooperate with evil.”42

The primary opponents of over-the-counter birth control now are doctors themselves. They do not deny that the Pill is safe, but many prefer to keep the prescription requirement in place because it gives them the ability to force patients to show up for annual physicals. Recent research has shown that annual exams are unnecessary, possibly counterproductive, and needlessly drive up medical costs.43 Still, physicians are understandably conservative about such things, and requiring an annual doctor’s note for the Pill gives them a gentle way to coerce patients each year. When two prominent gynecologists published an editorial against efforts to eliminate the prescription requirement for this reason, Mother Jones writer Stephanie Mencimer had an apt reply: “Women don’t need to have their birth control pills held hostage to get needed cancer screenings,” she wrote. “After all, men are never required to, say, have a colonoscopy as a condition of getting blood pressure medication, Viagra, or even a vasectomy, even though men are much worse about going to the doctor and getting checkups than women are.”44

Much more controversial was the decades-long effort to make Plan B, or the “morning after” pill, available without a prescription, and that conflict proved how easily prescription requirements can be used to control behavior instead of protecting patients.

Reproductive rights groups filed a petition in 2001 asking the FDA to allow over-the-counter sales of Plan B, arguing that it was safe enough that consumers could be trusted to read and understand the directions. But the agency did nothing for years until it at last rejected the petition in 2006. The groups sued, and three years later, federal judge Edward Korman ruled that the FDA had “bowed to political pressure from the White House and anti-abortion constituents despite the uniform recommendation of the FDA’s scientific review staff to approve over-the-counter access.”45 Detailing the many unorthodox steps the agency took in reviewing the request to eliminate the Plan B prescription requirement, Judge Korman found that Bush administration officials overrode the judgment of FDA scientists and broke the agency’s own rules to delay the request – and, when sued, used obstruction tactics to postpone a court decision. All of this, Korman ruled, proved that the FDA had “acted in bad faith and in response to political pressure.”46 The agency appealed that ruling and lost again. But it was not until 2013, after the Second Circuit Court of Appeals upheld Korman’s order,47 that the Obama administration accepted the ruling and authorized sales without a prescription.

Even without such overt political pressure, the FDA’s monopoly over medicine is the determinative factor for how Americans receive health care. Since 1962, the agency has been charged with judging not only whether drugs and treatments are safe but also whether they are effective – a much more complicated and time-consuming evaluation and a much harder call to make. Safety and efficacy are quite different: no patient wants to take an unsafe drug, but many – especially the terminally ill – are willing to give investigational medicines a try. Their ability to do so, however, is curtailed by federal laws that impose a prior restraint on the availability of potentially life-saving drugs.

The Abigail Alliance, a group named for 21-year-old cancer patient Abigail Burroughs, sued the FDA in 2004 asking a federal court to declare those laws unconstitutional. Burroughs died of cancer while waiting for approval to try a medicine called Erbitux, which her doctor thought might save her life but which had not received final FDA approval. The Abigail Alliance contended that laws that bar people from taking unapproved medicines violate the Constitution’s protections for liberty – which, they argued, includes the right to defend one’s life by taking medicines of one’s choice.

There was much merit to this argument. The Constitution forbids government from taking away a person’s “life” without “due process of law,” and a patient prohibited from taking potentially life-saving drugs, not because she has done anything wrong but because unelected bureaucrats think the drug will not work, has not received due process of law.48 The Supreme Court has already said that people may refuse potentially life-saving treatment if they choose49 and that they cannot be subjected to medical procedures against their will.50 It seems only logical that patients, not the government, should have the right to decide what sorts of investigational medicines are worth the risk.

The D.C. Circuit Court of Appeals ruled in favor of the Abigail Alliance in 2006. Everyone has the right “to decide for herself whether to assume any known or unknown risks of taking a medication that might prolong her life,” it said. “If there is a protected liberty interest in self-determination that includes a right to refuse life-sustaining treatment, even though this will hasten death, then the same liberty interest must include the complementary right of access to potentially life-sustaining medication, in light of the explicit protection accorded ‘life.’”51 But a year later, the court reconsidered the case and changed its ruling. The right to access medicines to save one’s life “is not fundamental,” it decreed, and the interests of patients were easily trumped by the government’s authority to regulate drugs.52

Sadly, the FDA’s approval process is so slow that every year, countless patients die awaiting treatments that could save their lives. “Countless” is literally the word, since it is impossible to say for certain how many lives the FDA costs by blocking access to medicine and treatments. Some scholars estimate that pre-approval requirements lead to between 21,000 and 120,000 unnecessary deaths per decade, while those rules protect about 10,000 per decade against unsafe drugs.53 These numbers are speculative, but all scholars who have tried to quantify the costs of FDA regulation have agreed that it hurts more than it helps, and these costs cannot be shrugged off as the inevitable price of drug safety. As bioethicist Julian Savulescu writes, “[t]o delay by 1 year the development of a treatment that cures a lethal disease that kills 100,000 people per year is to be responsible for the deaths of those 100,000 people, even if you never see them.”54

The FDA does allow some patients to access investigative medicines before they are officially approved for sale through a process called “Compassionate Use,” but the Compassionate Use system is so burdensome that many patients find it offers them only false hope. Although the agency approves most Compassionate Use requests, approval takes so long that it comes too late for many, and the rules for applying are so stringent that innumerable patients find it impossible even to apply.55

The 2013 film Dallas Buyers Club dramatized the desperation of patients who collide with the FDA’s bureaucracy and paternalism. In one scene, an administrator explains to a crowd of AIDS sufferers, “The FDA’s standard procedure to approve a new drug is eight to twelve years –”

An audience member interrupts: “We’re dying here!”

“We are looking to fast track –”

“We need it now!”

“We’re working closely with the FDA to make sure every effort is made –”

“The hell, if it works even a little, we’ll take the chance!”

Fortunately, in the real-life story on which the film was based, many people did get that chance. But for thousands of others, the opportunity to access potentially life-saving medicines is beyond their reach, thanks to government’s permission-style regulation of medicine. Like Ron Woodroof, the real man on whom Dallas Buyers Club was based, many Americans are even forced to travel to other countries, at great expense, to obtain medicines approved for sale there but unavailable in the land of the free.

That was the case with Diego Morris. Diagnosed with osteosarcoma at the age of 11, Diego seemed doomed until his family learned of a promising new bone cancer treatment called mifamurtide. But the treatment was not available in the United States: while it was undergoing the third stage of the FDA’s lengthy review and approval process, the manufacturer had gone out of business, and the test results were never completed. This meant that although mifamurtide had been approved for safety during the first phase of testing, it had not received federal approval. When Diego’s doctor begged the agency to let him treat Diego with mifamurtide, the FDA refused. Fortunately for Diego, his family could afford to move to London, where the treatment was legal. After dozens of treatments, Diego began to improve – and his life was saved. “Thank God we were able to make that decision,” his mother Paulina reflected. “So many people can’t.”56

Nobody should be forced to move to a foreign country, or organize a social media campaign, to have access to these safe medicines that offer the chance of saving a life. That’s why more than half of the states have now enacted laws called “Right to Try,” which provide terminally ill patients with the legal right to use treatments that the FDA has approved for safety, but not yet for efficacy. The laws also exempt drug makers from liability if they provide those medicines. Right to Try doesn’t allow patients to use unsafe treatments – they simply allow patients to use medicines that are already approved for safety, and which are already being given to patients in FDA-approved clinical settings, but have not yet received final approval for sale. “If you have the Right to Die, you have the Right to Try,” notes Darcy Olsen, president of the Goldwater Institute, which has spearheaded this legal reform. “And you don’t have to wait for Washington to secure it.”57

Opponents of Right to Try claim that the FDA’s review process protects patients from ineffective treatments. But that ignores the many effective treatments that are delayed or stifled while needy patients suffer. Worse, such paternalistic attitudes clash with the principle of patient autonomy, a cornerstone of medical ethics, which holds that decisions about treatment are ultimately for the patient to make – not bureaucrats in a federal building thousands of miles away. Clinical testing is a valuable technique for determining whether drugs work, but that cannot justify depriving people of the freedom to choose their own medical care. The rights of patients must take priority over rigid bureaucratic protocols.

Prior Restraints on Doctors

The paternalism of government control over medicine is nowhere more obvious than on the battlefield of America’s hopeless War on Drugs. That war does not just take place on the streets of inner cities. Federal and state regulators also monitor physicians to ensure that they are not participating in drug abuse by writing prescriptions for addicts or dealers. Because chronic pain is especially hard to test objectively, officials are particularly suspicious of prescriptions for pain medicines. A doctor accused of prescribing too much may find it impossible to prove otherwise, and such an accusation can cost him his license. Fearful of investigation or censure, doctors sometimes suspect their patients of faking or exaggerating their symptoms and resist prescribing opiates that are the only hope for people who suffer chronic, even crippling pain. Doctors have a word for this phenomenon: opiophobia.

After his death in 1987, the family of cancer patient Henry James sued the hospital that had treated him for skimping on the morphine he was prescribed. The jury ruled in their favor after the nursing supervisor testified that she cut his doses out of fear that he might become addicted. The nursing staff had experienced a case of opiophobia, which caused James unnecessary agony before he died. “By perpetuating such attitudes, the war on drugs obstructs pain relief,” writes journalist Jacob Sullum. “[P]rescription monitoring has a chilling effect on the practice of medicine.”58

Meanwhile, marijuana is the safest psychoactive substance known to science. Bad reactions to aspirin or Tylenol, though exceedingly rare, kill thousands of Americans annually, while there are no reliable records of anyone dying from the physical effects of marijuana use.59 Nevertheless, it remains on Schedule I, alongside serious drugs such as heroin and LSD. A growing number of doctors have spoken out in favor of its potential medical benefits, primarily for people who find oral painkillers ineffective, such as cancer patients whose chemotherapy makes them vomit up their medication and whose veins are too fragile for IVs. In 1996, California became the first state to legalize marijuana for medical use, so that although the drug remains illegal under federal law, state officials are now barred from bringing criminal charges against patients who possess it – if they have prescriptions.

Shortly before the election on the California initiative, the Clinton administration’s attorney general, Janet Reno, joined FDA administrator Barry McCaffrey in warning that any doctor who issued such a prescription would face federal charges. A group of doctors filed a lawsuit, asking for an injunction to bar federal officials from penalizing them if they recommended marijuana to patients.60 They argued that Reno’s threat was a prior restraint that violated their First Amendment rights. Relying on the “professional speech” doctrine that gives government broad powers to limit what doctors may say, the court issued an ambiguous ruling which said that while doctors do have the right to converse with patients about the risks and benefits of marijuana use, actually recommending it could be prosecuted.61 The Ninth Circuit disagreed. In a separate case, it upheld an injunction blocking Reno from prosecuting doctors who recommended marijuana. “Being a member of a regulated profession does not, as the government suggests, result in a surrender of First Amendment rights,” the judges declared.62 Given the confusion over the free speech rights of professionals, it’s not surprising that these conflicting opinions have never been sorted out.

The FDA has also used its power to stifle speech of which it disapproves in cases that do not involve controlled substances. Doctors sometimes suggest that patients use medicines for conditions other than those that the FDA had in mind when it approved the medicines for sale. For example, it may have approved a drug for use against a sleep disorder that also works well against muscle problems, and a physician might prescribe it for the muscle problem instead of the sleep disorder. Prescribing drugs for these “off-label” uses is legal, and it is legal to use drugs for such purposes. Medicare even pays for such off-label uses.63 But it is illegal to promote a drug for off-label uses, and the penalties can be severe.

Orphan Pharmaceutical sales representative Alfred Caronia was brought up on criminal charges when he told a doctor that the sleep-disorder drug Xyrem could also work for chronic pain and muscle disorders. “Right now the indication is for narcolepsy,” Caronia said, “but because of the properties that ... it has it’s going to insomnia, Fibromyalgia, periodic leg movement, restless leg.”64 These statements were all true, but because the FDA had not approved Xyrem for those conditions, Caronia was convicted of a crime for uttering true statements about the legal use of a safe and legal drug.

Caronia appealed the case, arguing that he had a First Amendment right to communicate truthful information, and the Second Circuit agreed with him. “[P]rohibiting off-label promotion by a pharmaceutical manufacturer while simultaneously allowing off-label use,” the court concluded, “‘paternalistically’ interferes with the ability of physicians and patients to receive potentially relevant treatment information.”65 Such paternalism could be dangerous “in the fields of medicine and public health, ‘where information can save lives.’”66

Although the Caronia case involved criminal charges, a New York trial court held three years later that the same rule barred the FDA from censoring off-label drug promotion. Recognizing the “therapeutic – indeed, sometimes life-saving – value of off-label uses,” the court noted that physicians often write off-label prescriptions.67 “For a doctor treating a cancer patient, the option of waiting years for possible FDA approval of a new use for an existing drug will often be untenable,” leaving the doctor with few other options. Punishing people for truthfully promoting those uses violated the First Amendment.

Despite these rulings, paternalism remains the hallmark of drug regulation, at both the federal and state levels. Since California’s 1996 liberalization of marijuana restrictions, 22 other states and the District of Columbia have legalized the medical use of cannabis, and Colorado has even legalized it for recreational use. But implementation of these new laws has often met resistance from government officials. There are certainly valid concerns about the proper locations of marijuana dispensaries, and because it remains illegal under federal law, those dispensaries inhabit a legal twilight zone. That fact gives local bureaucrats who oppose legalization an opportunity to use their powerful tools of business licensing and zoning restrictions to block legalization in their communities.

Arizona voters approved a ballot initiative authorizing medical marijuana in 2010, but officials in Maricopa County have since refused to issue permits for the opening of marijuana dispensaries. Knowing that any outright denial would allow a property owner to at least ask a court to intervene, the county does not actually reject such applications; it simply refuses to act, using the excuse that as long as federal law still prohibits marijuana, they can neither grant nor deny permits. Nothing in federal or state law actually says this, but county attorney Bill Montgomery, an extreme opponent of legalization, claimed that permitting dispensaries would make county bureaucrats liable to federal prosecution and ordered the county not to authorize dispensaries until this threat “is conclusively removed.”68

Federal drug enforcement officers do sometimes enforce federal prohibition, and occasionally raid dispensaries that break the rules, but they have never punished county officers for issuing zoning permits pursuant to state law, and the Obama administration has adopted an explicit policy of accommodating the laws of states that allow medical marijuana. Montgomery’s rationale for withholding permits is simply a delaying tactic designed to keep in place a ban of which he personally approves but which the state’s voters have rejected. Challenged at a public debate by a Vietnam veteran who uses marijuana, Montgomery made his attitude clear enough: “I have no respect for you,” he sneered, “for someone that tried to claim you served this country and took an oath to uphold the Constitution and defend against all enemies foreign and domestic, because you’re an enemy.”69

In 2012, property owners wanting to open a dispensary sued the county for refusing to act on their permit application. Montgomery’s office replied that the county could do nothing until the owners submitted documents proving that their operations were legal, which they could not do on account of federal prohibition. Stuck for years in bureaucratic limbo, the owners at last asked a judge to order the county to do something, and the judge agreed, ruling that Montgomery’s “categorical refusal to examine whether Plaintiff’s proposed site meets zoning requirements” was “unlawful.”70 When the county responded with a new zoning ordinance restricting the rights of dispensaries, the judge declared it “a transparent attempt to prevent the implementation of the Arizona Medical Marijuana Act.”71

Such obstructionist tactics might seem pointless – and in the end, they are – but business owners are still forced to go through the tedious, frustrating process of applying for permits, waiting, and eventually suing. If they were to try simply opening a dispensary without a permit, as an act of civil disobedience, they would be subject to criminal prosecution under both state and federal law and could face lengthy jail terms for illegally selling a Schedule I narcotic. In short, while Arizona voters have approved partial decriminalization, the state’s largest county has effectively used permit requirements to nullify that vote.

Prior Restraints on Sex?

Rape is among the most serious crimes there is. But in recent years, efforts to combat sexual violence, especially on college campuses, have led to the adoption of a new kind of law which goes beyond preventing crime. These rules, called “affirmative consent,” or “yes means yes,” actually operate as a kind of prior restraint on sex itself. They require people to obtain explicit permission before engaging in any sexual contact, forbid people from presuming consent on the basis of silence or acquiescence, and allow a person to withdraw consent at any time. In the abstract, these rules may sound reasonable. But in practice, they actually embody the impossible “Devil’s proof” standard, because they presume that a person accused of sexual assault is guilty unless he can prove his innocence.

Responding to a purported epidemic of rape on college campuses,72 California adopted a “yes means yes” law in 2014. It mandates that the state’s colleges revise their disciplinary standards to define sexual contact – including kissing or touching – as a form of assault unless both parties expressed an “affirmative, conscious, and voluntary agreement” beforehand. The law makes quite clear that “silence,” or “[l]ack of protest or resistance,” or “[t]he existence of a dating relationship” do not qualify as consent.73 Instead, a person must “take reasonable steps” to determine whether the other person consents. That consent “must be ongoing throughout a sexual activity” and “can be revoked at any time.” And the law specifies that the ordinary criminal law standard of “beyond a reasonable doubt” does not apply. Instead, the accused is guilty if “the elements of the complaint” are “demonstrated [by] the preponderance of the evidence,” a standard far easier for prosecutors to satisfy.74

Although this law is not a criminal statute and does not govern all Californians, it does apply to the students in virtually all of the state’s colleges and universities. College disciplinary proceedings result in a form of punishment – expulsion, which can make it extremely difficult to be admitted to another college – and can damage a person’s reputation for life. That is why federal and state courts have long held that disciplinary procedures by government-funded schools must abide by constitutional rules, including due process of law.75 “Yes means yes” abandons the presumption of innocence, one of the central tenets of due process, and presumes guilt unless the accused can demonstrate that the other person expressly consented and did not “revoke” that consent “at any time.”

Such a vague law creates a treacherous risk of false accusations, which can destroy an innocent student’s reputation and future. It’s easy to imagine how such an injustice might take place. A couple, walking through the quad one evening after a party, stop in the moonlight. He is interested – more so than she. He leans in for a kiss, hoping the spontaneous moment will sweep her off her feet .... He has already committed sexual assault by failing to “take reasonable steps” to ensure that she has consented to the kiss beforehand. Or consider another couple, who have dated for a year. They wake up together; he leans over to kiss her good morning – again, he has already broken the law. Neither the existence of their relationship nor her previous acquiescence, are enough to prove consent. She can revoke her consent “at any time,” and he must ask first before any kiss.

In these and other easily imaginable scenarios, the accused faces humiliation and expulsion under circumstances that make it practically impossible for him to defend himself. As Robert Shibley of the Foundation for Individual Rights in Education writes, “yes means yes” puts the burden “on the accused to prove to a college panel or a single administrator that [he] received continuous consent to any and every sexual act in question. If a student can’t produce that proof, he or she is a rapist. It doesn’t matter whether the accuser did want the sexual act to happen, it only matters whether the accused can convince the school that they indicated as much.... It’s hard to see how this can be described as fair, even if the procedures are scrupulously followed.”76

Simply put, the “affirmative consent” rule imposes a form of prior restraint on sex. Obviously, unwanted sexual contact can be a serious crime, deserving stiff punishment. But that is just why the law has always required that the accused be convicted by objective evidence that proves guilt beyond a reasonable doubt. Until that proof is given, the law presumes in favor of the accused, not the accuser – to protect the innocent from undeserved punishment.77

Yet the most egregious aspect of “yes means yes” – its reversal of the presumption of innocence – is just what has gained it the strongest applause from supporters. “The California law removes perpetrators’ ability to plead confusion,” wrote Salon’s Jenny Kutner, “and it prevents schools from pleading ignorance to their crimes.”78 But the law does not apply to “perpetrators.” It applies to people who are accused of being perpetrators – people who have not been convicted of perpetrating anything – and it denies them the protections afforded by centuries of legal precedent. When New York Magazine writer Jonathan Chait expressed concern that it might result in wrongful convictions, another Salon writer, Katie McDonough, shot back with an accusation of sexism: “When will women’s lives and safety matter more than abstractions?”79 Yet the presumption of innocence is not just an abstraction – it is the cornerstone of an impartial justice system long committed to the maxim that it is better for a guilty person to go free than for an innocent person to be condemned. McDonough dismissed this principle too, spurning those who “side with the ‘resolution’ that leaves women vulnerable to repeat victimization – once through assault, then a second time through a system that ignores and all but condones the violence.”80

Contrary to McDonough’s implication, concern for the due process rights of the accused is not proof of insensitivity. Instead, experience has tragically proven that accusations of rape are especially prone to abuse, probably because they involve such personal and intimate details and the facts can be so hard to prove in court. Vague rules and presumptions of guilt have a shameful history as tools of oppression. In the Jim Crow South, a white woman’s word was often enough to send a black man to prison or even get him the death penalty for rape. In 1952, a Georgia jury convicted a black man of rape despite the fact that when the crime occurred, he had been in another part of town recovering from a circumcision.81 The following year, another black man was convicted of rape after he simply looked at a 17-year-old white girl from 75 feet away.82 Even defendants fortunate enough to be acquitted often fell victim to lynching. At a time when even consensual relationships between the races could bring ostracism or violent retribution, white women caught in affairs with black men sometimes escaped censure by claiming they had been raped.

Julie Lavonne Novkov describes one such case in her book Racial Union: Law, Intimacy and the White State in Alabama. Clarence Story, a black man, was accused of rape in 1912 by a white woman named Beatrice McClure. She hired Story to drive her from a train station to the place where she was staying – which, according to one witness, was a brothel. After a drunken fight there, she left, only to meet Story a few days later. He drove her to a friend’s house to find some whiskey. McClure later claimed that, after about three hours of drinking and carousing, Story raped her.

In court, Clarence Story’s lawyer tried to prove that McClure was a prostitute, had had sex with several other black men that week, and had only accused Story after being arrested for vagrancy herself. That tactic, shocking today, was likely Story’s only hope: although it is generally considered improper nowadays to introduce evidence of a woman’s sexual history when she accuses a man of rape, Novkov explains that Story’s lawyer, knowing the overwhelming racial bias against his client, may have thought this was the only way he could persuade the jury to “permit itself to believe the word of a black man over the word of a white woman.” Without such evidence, “the jury would not take that step, instead accepting McClure’s account of the events.” But the judge refused to allow the testimony, and the jury sentenced Story to 35 years in prison. His conviction was later overturned on appeal.83

Obviously nobody will ever know what really happened between Story and McClure, but that is just the point: in the absence of objective evidence, race and class prejudices were given free rein. A culture profoundly biased toward preserving the virtue of women, who were presumed sinless and whose word was accepted without question, was willing to ignore even overwhelming evidence in a defendant’s favor. Often, the consequence was a heinous perversion of justice.

Today’s advocates of “yes means yes” may not be that extreme, but recent incidents of false rape accusations make clear that the problem still exists. In 2006, three white male students at Duke University were falsely accused of raping a black woman at a party. A year of accusations, publicity, and protests followed, with national talk show hosts and their own professors denouncing them. At last, when it became apparent that the accuser had invented the story, the prosecution was forced to drop the charges.84

In late 2014, Rolling Stone magazine published a sensational story in which a female student using the alias “Jackie” claimed that seven members of a University of Virginia fraternity gang-raped her atop of a pile of broken glass as part of an initiation ritual. Despite the implausibility of the story, university officials suspended the fraternity, protest marches were organized, newspaper columnists and television personalities denounced the students, and rocks and bottles were thrown through the fraternity house’s windows. Not until the following spring did the magazine retract the story.85

In an article on the website Thought Catalog, writer Janet Bloomfield assembled 13 instances of women who falsely accused men of rape to find out why they did it.86 One lied to cover up cheating on her husband. Another lied when her mother caught her looking at porn. A third lied because she felt guilty about sleeping with the son of a friend. Some lie because they are mentally ill, others for sympathy. False accusations are not always the result of conscious lying – they can result from faulty memories, miscommunications, or overzealous prosecutors. The infamous McMartin Preschool trial, still the longest criminal trial in California history, dragged on for three years despite the fact that the accusations – that the McMartins had raped children, flushed children down toilets, and engaged in bestiality and witchcraft rituals in subterranean caverns beneath the school – were obviously fantasies whipped up by bewildered children, hysterical parents, and obsessive prosecutors.87

Whatever their cause, false accusations ruin lives. In 2015, Britain’s Daily Telegraph published an article by a man using the pseudonym James Robinson, who had been investigated after a false allegation of rape. Robinson was never arrested or officially charged, but the ordeal still haunted him. “I withdrew from my social life,” he explained. “I had no interest in sex whatsoever, just stultifying amounts of drink.” His accuser was given free counseling, but “I, obviously, got nothing. How angry would that have made you? With me, the answer was ‘angry to the point that it felt like it would eat me whole.’” Terrified of relationships, Robinson finally gave up on dating. “Me attempting to form romantic relationships is like trying to paint with a broken arm.”88

Advocates of “yes means yes” often claim that false accusations are rare, but real evidence one way or the other is impossible to find.89 Many rape accusations are quickly retracted. Of those that are not, most are settled by plea bargain, so the evidence is never weighed. Only half of all accused rapists are convicted, whether by plea bargain or trial, so it seems likely that the number of false accusations is large. As attorney Edward Greer notes, a significant fraction of convicted murderers turn out to be innocent, and there is no reason to think the percentage of false rape charges is smaller. Yet the “yes means yes” policy depends on the assumption that false accusations are rare. Otherwise, that policy would “surely raise the conviction rate toward the ninety-eight percent benchmark,” says Greer. Because “at her sole discretion, the woman could imprison any current or former sexual partner.”90

Actually, given the virtual impossibility of proof, the result would be not universal convictions but an increase in selective and arbitrary enforcement. So many sexual interactions fall into a gray zone – or can be made to seem that way in retrospect – that prosecutors would have plentiful grounds on which to charge people essentially at will and use that power as leverage over people who fear the ordeal of a public trial. Prosecutors often use such advantages to get people to plead guilty to lesser offenses, to testify against other suspects, to agree to searches, or even to become informants.

It is precisely to avoid these problems that the criminal law presumes innocence and requires overwhelming proof of guilt. Advocates of “yes means yes,” motivated by compassion for the victim rather than concern for the rights of the accused, wave away hard-won legal protections and replace them with a vague, inherently retroactive standard that presumes guilt, forces the accused to prove after the fact that he obtained overt consent at every moment of sexual activity, and punishes based on a relaxed “preponderance of the evidence” standard. These advocates, including the New York Times, which editorialized in support of “yes means yes,” hope to see it adopted nationwide and perhaps made the basis of a general revision of criminal law.91 But by imposing a sort of prior restraint on sex, this law is a frightening step toward a society in which a mere accusation – of something often impossible to prove one way or the other – can permanently scar one’s life.

Ironically, another Times editorial, published when a small private school called Antioch College adopted a similar policy 20 years before, put the point best. Obviously schools should take sexual crimes seriously, the Times declared then,



[b]ut adolescence, particularly the college years, is a time for experimentation, and experimentation means making mistakes. No policy will ever be able to protect all young people from those awful mornings-after that are accompanied by the dreadful feeling: “Oh my God! What have I done?” It’s from such moments, accompanied by “I’ll never let that happen again,” that people learn.92



While it’s right to enforce clear rules that protect the rights of all students, and actual rapists should be severely punished, overly intrusive laws will only inflict hurt and intimidate the innocent.




CHAPTER EIGHT

[image: ]

THE FUTURE OF PERMISSION

THE BASIC PRINCIPLE of the Permission Society is that freedom is a privilege the government may give or take away as it sees fit. This idea gives those in power a forceful tool to demand that citizens conform or to compel people to surrender their freedom or property in exchange for the permits or licenses they need. For centuries, that device has been used to control private property, freedom of speech, and people’s religious, economic, and even medical choices. Today, government requires permits for a vast number of activities – everything from building a house to taking medicine – and the number is increasing.

Voters in Santa Monica were recently asked to pass an initiative that would impose strict new permit requirements for any building project taller than 32 feet.1 The City of Berkeley has considered requiring a permit to release balloons.2 Even such trivial, day-to-day activities as cutting down trees sometimes requires permission from the government. Homeowners who do not know about such rules, or who break them, face severe penalties. In 2007, firefighters in Glendale, California, warned Mike and Ann Collard that the oak and sycamore trees surrounding their home were a fire hazard. But the couple failed to get a permit before cutting the trees back. The city fined them $347,600. Only quick work by a lawyer and publicity in the newspaper got them off the hook.3

Some countries, including Germany, Sweden, Japan, and Iceland, require parents to get permission to name their babies. Iceland’s Personal Names Act creates a national Naming Committee, with members appointed by the country’s Minister of Justice, which maintains an official list of pre-approved names. Parents who want to give their child a name not on the list must submit a request and pay a fee. The committee will reject a name if it applies to the “wrong” gender or does not conform to Icelandic grammar rules. In the United States, too, the law sometimes allows the government to decide what people may call themselves. A New York man named Stephen Bobrowich, wishing to express his anger that he had been “treated like a slave” all his life, asked a court in 2003 to change his name to “Steffi Owned Slave.” An indignant judge refused because the name was “offensive” and denounced him for insulting the memories of actual slaves who suffered in bondage and those who died to liberate them.4 The judge had a point, but restricting what Bobrowich could name himself nevertheless intruded on his freedom of expression.

The reason permit requirements are so prolific is that there is no human activity that cannot somehow fit within the logic of the Permission Society. Every act has some potential to cause some sort of harm to others or to society in the abstract. Driving creates a risk of collisions. Building a house creates a risk that it could fall down. Freedom of speech creates a danger that people might lie, defraud, defame others, or divulge secrets. Letting people cut trees means a neighborhood might lose shade. Letting people name their babies what they like means some people will give kids silly names, or names derived from a foreign language, thus contributing to the dilution of native culture. And because risks can never be perfectly predicted, the idea that we should require people to justify acting before they do so seems like a sensible way to minimize the possibility of harm. Still, imposing a pre-approval requirement on risky activities creates a dangerous potential for abuse, reinforces inequality, deters innovation, and intrudes on personal freedom.

Consider the raising of children. An educated populace is essential in a democracy, and many people think government should guarantee that all citizens have some basic schooling to protect society from the doleful effects of ignorance and illiteracy. But in the Progressive Era, reformers tried to go further and to ban private schools out of a belief that they perpetuated insular attitudes – German parents only sent kids to German schools, Italians to Italian schools – and a fear that parents might teach children poor English skills, might not emphasize math or critical thinking, and might pass along their prejudicial or chauvinistic attitudes. Why not, then, presume that the government will raise children unless parents prove themselves capable?

Oregon legislators agreed with that argument in 1922 and passed a law to compel parents to send children to government-run schools unless they got a special permit. The Supreme Court struck the law down. “The child is not the mere creature of the state,” the justices declared.5 Parents have the right to direct the upbringing of their children – including sending them to private schools if they prefer – without asking for government permission.

Nevertheless, officials in many communities still make it hard for parents to send children to schools of their choice.6 As homeschooling has become more common in recent decades, parents have sometimes been forced to defend their rights against laws requiring them to get teaching permits before they may educate their own sons and daughters. Several Michigan parents were convicted in the 1980s of teaching their children at home without official certification. They appealed, and in 1992, the state supreme court threw out their convictions. States can require that children be adequately taught, the court said, but the evidence showed that these parents were doing a fine job.7 The state’s decision to prosecute them suggested that bureaucrats were focusing “not [on] ensuring that the goals of compulsory education are met” but instead on a “narrow interest in maintaining the certification requirement.”8 The court rejected that narrowness: as long as children are learning, that is enough – the state may not force parents to get licenses to teach.

Some writers have proposed that the government require licenses before people have children at all. Philosophy professor Hugh Lafollette has argued that people should be barred from reproducing without permits, and he employed the typical arguments used to justify licensing any occupation or activity: parents might be incompetent; their children, and society, might suffer as a result; we already require licenses to drive or to take certain jobs, so why not forbid procreation except for those who prove they are worthy? “[P]eople do not automatically have rights to rear children,” Lafollette asserted. Instead, the government should only let them do so if they “meet[] certain minimal standards of child rearing.”9

This idea is not so farfetched. During the Progressive Era, many states imposed laws that barred the “unfit” from marrying or having children. This eugenics movement gained many adherents in the United States. Some states held competitions to reward couples who had healthy and intelligent children. Other states forced the “unfit” to undergo surgery to render them sterile. In 1927, the Supreme Court upheld compulsory sterilization laws, in an opinion by Justice Oliver Wendell Holmes. The government can draft men into the army against their will, he reasoned, so it might as well force women to give up their right to procreate.10 These laws remained on the books in the United States until 1956 and in Europe until the 1970s. Today, China’s “one child” policy still forbids parents from having children without government permission. Those who violate the policy face fines, seizure of property, loss of employment, or worse. Local officials sometimes force violators to undergo abortions.11

The point is not that government has often made mistakes or that some countries still abuse their powers. It is that the permit system is what software engineers call “scalable.” The argument for the Permission Society – the idea that future actions might be dangerous, and therefore we should have to ask the government before acting – can just as easily apply to anything humans do: speak, write, read, pray, build, work, raise children, even name babies. Whatever the issue may be, the heart of darkness in all permit systems is that they regard government control as the norm and freedom as the exception. They regard rights as privileges the government can sell to us at its own price.

As more and more realms of freedom are walled off by prior restraints, government’s power grows larger, which gives politically influential groups more power to exploit the rules for their benefit. People who lack that influence and are forced to obtain approval from their political or social superiors become increasingly submissive and less likely to innovate or to buck the system. This was the phenomenon Alexis de Tocqueville warned about when he wrote that one of democracy’s great dangers was its tendency to take “each citizen in turn in its powerful grasp” and “shape[] him to its will” by imposing “a network of petty, complicated rules” on society, which “men of the greatest originality and most vigorous temperament” cannot escape. This soft despotism does not force people to act, “but often inhibits action; it does not destroy anything, but prevents much from being born; it is not at all tyrannical, but it hinders, restrains, enervates, stifles, and stultifies.” In the end, it reduces people to “a flock of timid and hardworking animals with the government as its shepherd.”12

The Precautionary Principle

One basic assumption behind the Permission Society is the idea that when an activity might harm others, the person wishing to act must justify doing so. Scholars call this the “precautionary principle,” and it appeals to our intuition to “look before you leap.” But the precautionary principle imposes dangerous risks of its own.

First, without knowing how much risk is too much, the principle can easily become an absolute prohibition on any activity. As St. Thomas Aquinas observed, if a captain’s only concern were the safety of his ship, he would never leave port.13 Safety cannot be our overriding consideration, particularly because there is no way to be certain that even innocuous activities might not bring about terrible consequences. If we peg the threshold of acceptable risk at zero, the precautionary principle will always lead to the conclusion that it’s best to wait and see. Yet waiting and seeing has risks, too, and many of these are impossible to measure.14 In effect, the precautionary principle contradicts itself.

Risk is usually measured by multiplying the potential downside of an action by the likelihood that it will happen. So, for example, if there is a 50 percent chance that moving an antique sculpture might break it, costing $5,000, then the risk can be calculated as $2,500. But this simple formula is often inapplicable to real-life scenarios, where there are myriad variables, most of which cannot be measured accurately. And efforts to calculate them can mislead because the numbers on which such efforts depend are often only “guesstimates.” What does it mean, for instance, to say there is a 50 percent chance the sculpture might break? If it only means that it will either break or it won’t, then the number really reveals nothing. Calculating the risks of more complicated undertakings – whether a ship leaving port will reach its destination, whether a factory will pollute the local groundwater, whether a new product will succeed or fail – is often impossible.

Worse, people tend to rely on guesstimates, which bias their own perceptions despite their awareness that the number is only a guess. As Gregory N. Mandel and James Thuo Gathii observe, “[t]he quantitative appearance of cost-benefit analysis lures unsuspecting decision makers to believe that it offers far more than it can actually provide.” It is rare for planners to have reliable figures with which to predict the future. But “once cost-benefit analysis spits out a number, people attach to it, even when they are aware that it is highly unreliable.”15 The consequences can be worse than simply admitting our ignorance.

Nobel Prize–winning physicist Richard Feynman encountered a striking example of this phenomenon while investigating the explosion of the space shuttle Challenger in 1986. One engineer he interviewed told him that NASA calculated the failure rate of the space shuttle’s engines as 1 in 100,000. Feynman instantly recognized this number as absurd. “That means you could fly the shuttle every day for an average of 300 years between accidents – every day, one flight, for 300 years – which is obviously crazy!”16 It took weeks to find the source of this number: NASA administrators had simply made it up to appease a Congressman who demanded a number. Knowing it is impossible to quantify the possibility that a machine as complex as the space shuttle would fail, engineers had refused to answer. But when politicians insisted on a number – any number at all – an unknown NASA administrator fabricated the 1 in 100,000 figure. Once it was in place, it evolved from meaningless to dangerous. Scientists who thought the shuttle less reliable than that were told that their calculations must be wrong, and their warnings went unheeded because the “official number” showed it was safer.17

In short, the advice to look before you leap makes sense if you know what you are looking for, but most of the time we do not. And not leaping when you should has costs, too – costs that can be harder to calculate because they are often “unseen”: the opportunities that might have led to prosperity, discovery, success, and happiness if only they had been allowed to materialize. A law that imposes costly delays on drug companies before they can sell medicines, for example, costs lives that might have been saved, but it is impossible to measure that cost accurately; nobody knows who could have been saved or how. Nor can we ever know what secondary innovations might have come about if the first had been allowed. A law that requires entrepreneurs to undergo a complicated, expensive licensing process to start a new company deprives society of the products and services that might have been created, as well as the further innovations their innovation might have inspired. No cost-benefit analysis can factor in such invisible costs.

Even when we stretch our imaginations, we inevitably underestimate the costs of not innovating relative to the potential benefits. Genetically modified foods, for instance, are a safe and effective means of improving nutrition and public health, but, like everything, they are not risk-free. When the European Union banned genetically modified supplements because scientists could not “guarantee” that they pose “no risk to human health,” one scientist was indignant: it “cannot be emphasized enough,” he wrote, that “it can never be proven that (micro)nutrient food supplements do not pose any risks to any consumers.”18 To require proof that they are entirely risk-free means requiring proof of a negative – the same “Devil’s proof” that haunts the permit system in all its forms.

“Trying to preemptively plan for every hypothetical worst-case scenario means that many best-case scenarios will never come about,” writes economist Adam Thierer in his book, Permissionless Innovation. “That is, the benefits that accompany freedom to experiment will necessarily be sacrificed if fear paralyzes our innovative spirit. Progress and prosperity will be stifled as a result.”19 The one thing the precautionary principle is not is a principle. It is, at best, vague advice to be careful. That is certainly wise, but it is of little value in deciding how to act in a world full of complicated risks and hidden costs. Yet it is routinely used to justify the permit system, which prohibits innovation and potentially risky new ventures unless people prove to the government’s satisfaction that the change is justified. When we consider the costs of blocking change – including the unseen costs – we can get a sense of the immense danger that the Permission Society poses to innovation and freedom.

“Privilege”

Leftist political thinkers have offered a still more virulent argument for envisioning rights as permissions. This idea, called “Privilege Theory,” originated in a 1988 essay by Wellesley College professor Peggy McIntosh, and it focuses on the degree to which “unacknowledged privilege” unfairly elevates some people over others.20

According to McIntosh, those who are “privileged” unconsciously foster “conservative assumptions about the inevitability of present gender [or race] relations and distributions of power.”21 There is an element of truth to this: some people are born wealthy, others poor – some strong, others weak – and it is easy to forget that some people don’t have it as good as others. But Privilege Theory goes further. By employing vague language about the alleged power structures that shape society – structures that are conveniently “elusive and fugitive”22 – Privilege theorists blur distinctions that are critical for understanding justice and treat inequality as a per se wrong that government should rectify. Ignoring the fact that many people are better off because they and their families worked hard, made responsible choices, and developed habits and virtues that raised them to prosperity, advocates of Privilege Theory typically regard disparities of wealth or social position as proof of unfair advantage and characterize individual rights as just another benefit that society gives to the wealthy and powerful at the expense of the “underprivileged.”

Privilege theorist Ezra Rosser, for example, argues that because previous generations of white Americans had more property than blacks and left that property to their descendants, whites today enjoy an unfair advantage. “[R]arely do whites consider that their houses, or the houses of their parents, may be citadels perpetuating prior discriminatory policies,” he writes.23 Legal protections for private property are therefore just another way that society perpetuates inequality. But it is not only inheritance that Rosser opposes: even earning new property is tainted by unconscious racial bias. “Once acquisition is stripped of deservedness and merit, once whites recognize the systematic advantages that their ancestors enjoyed, and that they enjoy currently, the ownership status quo is harder to defend.”24

For this reason, Rosser and other Privilege theorists advocate not merely wealth redistribution but also vandalism and theft as ways to resist the invisible injustice that pervades society. “Property disobedience,” he writes, “would seem a natural way for those disadvantaged by this history to respond to these acquisition issues.”25 Because “violations of property law” play a “positive role” in “ensuring that the law matches our values,” political leaders should allow “space ... for disobedience.” Concerned about the “danger of property rights overenforcement and rule-breaking overdeterrence,” Rosser criticizes other Privilege Theory advocates for not doing more to encourage vandalism, theft, riots, and other property crimes – which he euphemistically calls “radical breaks from existing law and associated inequality in the distribution of property.”26 More simply, stealing or breaking other people’s things is justified because wealthy people have enjoyed too much “acquisition” privilege.

Another Privilege Theory enthusiast, University of Minnesota law professor john a. powell (who writes his name in lowercase to signify that we are “part of the universe, not over it”27) applies the same logic to freedom of speech. As with property, society also unjustly privileges some “narratives” over others, including the “narrative” that supports the value of free expression. According to the “freedom” narrative, “people assert[] their autonomy through participation, free thought, and self-expression,” and people who embrace this conception of free speech are “nervous about any government or community constraint” on speech. But another narrative, which powell calls the “equality” narrative, “tells a story of a government that, until recently, actively engaged in efforts to exclude, and now passively stands by while private actors and powerful social forces continue to shut the door to full membership in society.” Those who embrace the “equality” narrative are likely to support restrictions on speech that aim at remedying these alleged inequalities.28

Blanket prohibitions on censorship, such as the First Amendment, should therefore be abandoned, because they “privilege[] the free speech narrative” so that “the claims of [the] equality [narrative] with regard to harm cannot be heard.”29 Powell particularly objects to court decisions striking down college speech codes that censor racist, sexist, or other offensive expression because these decisions focus exclusively on whether the rules abridge speech and do not ask whether “the purpose of the regulation” is benign, such as “end[ing] discrimination” or “eradicat[ing] impediments to the provision of an equal education to groups who have been historically denied educational opportunity.”30 Good intentions make a prohibition of speech not censorship, only a different, equally valid “narrative” of speech. Powell does not mean that the “equality” approach is better than the “liberty” approach. In his view, there is “no transcendental standard by which one can determine if a form of speech should be regulated.”31 The question of whether speech should be punished by the government is not to be answered by “closed or abstract logic” but by “an open, dialogical process.”32

It’s easy to dismiss arguments like powell’s as faddish nonsense, but they actually represent a serious new spin on an old theme: rights are only privileges society gives people, and because it parcels out those rights in an unequal way, government should make things more equal by redistributing rights. Powell is explicit on this point: “There may be strong arguments for assigning liberty rights to the individual,” he writes, “but this is a social question that must be resolved through social balancing.”33 In times past, freedom of speech, private property, and other rights were unjustly “assigned” without such balancing: “Indeed, part of the function of calling something a liberty is to avoid this calculus.” Privilege Theory, by deconstructing this ironclad conception of liberty, aims to “balance” society by redistributing not just wealth but all rights.34

Still more extreme is the work of philosophers Harry Brighouse and Adam Swift, who argue that the very existence of families is a form of unfair privilege because children fortunate enough to be raised by loving parents end up better off than those who are not. Throughout their 2014 book Family Values, Brighouse and Swift contend that the benefits conferred on kids by caring, functional families make the family a presumptively unjust institution, which society should only allow if people can prove its benefits. “The egalitarian challenge demands an account of why families should be permitted to create inequalities between children,” they write, “and what kinds of familial interactions, creating what kinds of inequalities, are indeed justified.”35 Where Hugh Lafollette would require people to get a permit to have children as a way of preventing child abuse, Brighouse and Swift would require parents to get permission to treat their children well.

Because “the freedoms liberals value tend to disrupt the equality egalitarians value,” the state should parcel out those freedoms, including the freedom to care for one’s child, only to those who can justify deviating from the basic assumption of equality. To the question of why parents have any right “generally to benefit their children,” they answer that the state has “a duty” not to “permit” such benefits if “permitting them conflicts with other children’s interest in favor of equality of opportunity.”36 While Brighouse and Swift consider some forms of parental caring justifiable, others, including private schools, should be abolished. “I don’t think parents reading their children bedtime stories should constantly have in their minds the way that they are unfairly disadvantaging other people’s children,” Swift told an interviewer in 2015, “but I think they should have that thought occasionally.”37

As Brighouse, Swift, Rosser, and powell demonstrate, Privilege Theory seeks to attain equality by classifying individual rights as privileges society assigns or “allows,” and then fashioning a formula for assigning those privileges in a more desirable way. In the service of equality or “social balancing,” even the violation of individual rights – vandalism, theft, censorship, and the breaking of the parent-child bond – is justifiable.
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Rescuing Liberty

We have seen how the permit system in various guises gives government extraordinary power to control individual lives. We have seen also that the permit system has several significant drawbacks:



Rent-seeking: When permits become valuable, they encourage people to devote time and money to getting permits and blocking their competitors from getting them. Moving companies that can use Competitor’s Veto laws, for example, try to succeed not by providing better service to customers but by obtaining favors from the government and preventing new companies from starting.



The Knowledge Problem: The permit system is premised on the notion that government knows what should and should not be permitted. But there is rarely good reason to assume this, and often good reason to doubt it. The founding fathers eliminated prior restraints on freedoms of religion and speech in part because the government does not know the “truth” about religion or politics and cannot be trusted to ensure that only true things are preached or published. But government is no better at managing our economic choices, the uses of property, the practice of medicine, or our family relationships than it is at managing those things.



Vagueness: The standards a person must meet in order to get a permit are often written so vaguely that nobody can know what they really mean – which gives bureaucrats the ability to impose whatever restrictions they want. Broadcasters regulated under the ambiguous “public interest” standard often found that their freedom of speech existed only at the mercy of the FCC, and architectural design review, which enables officials to block the construction of buildings they find unattractive, allows them to impose their own aesthetic tastes on neighborhoods.



Demanding payoffs: The power to give someone permission allows the government to make demands of people in exchange for permits. When property owners request a permit to improve their property, the permitting agency has the leverage to force them to give up land or cash. And because the government can deprive doctors of the ability to practice medicine or prescribe treatment, it can restrict their rights to free speech and the rights of patients to access medicine they need.



The double-layer effect of permits: Because violating a permit requirement is illegal, even if the permit requirement itself is invalid, citizens have little opportunity to resist illegal restrictions of their freedom. A property owner, for example, who thinks the government is abusing its authority must hold off construction, often for years, while a court reviews the case – a prospect many people cannot afford. Officials often use delay and financial pressure to get their way.



Stifling innovation: Permit requirements essentially force a person to prove that something is a good idea before he can give it a try. But in many areas of life, particularly in economics, it is simply not possible to know whether something will prove to be a good idea without trying it first. As Friedrich Hayek wrote, competition is a “discovery procedure”38 – a tool for learning what innovations will or will not prove beneficial. But the permit system bars competition and discovery and often scares entrepreneurs away from trying new ideas that might otherwise have made everybody better off.



Government as superior: Because the permit system requires government approval of things a citizen would like to do, it essentially establishes a Permission Society – a system of superiors and inferiors, in which those who grant permission stand on a higher plane than those who must ask for it. This contradicts the basic principle of equality and gradually corrupts the spirit of self-reliance on which healthy democracies depend. Instead of equal citizens who together establish and run the government for the benefit of all, the Permission Society regards citizens as subjects or children, who can be told what they may do with their property, what they may read or say, what sorts of medicine they may take, and even what sort of sexual and family relationships are permissible.



What other option is there? The ubiquity of permit requirements leads many people to assume that they are the only way to regulate potentially dangerous activities. But the traditional system of nuisance – with its fundamental principle of sic utere, or “do as you will with what’s yours, but harm nobody else” – provides a ready alternative that respects equality and freedom of choice. People need not ask permission before acting but must pay damages to anyone their actions harm.

This method of regulation is already widely used in many areas of life. With some exceptions, people are not required to get licenses before speaking, but if they defraud or libel people, they can be sued or punished. No license is required to buy poisons, knives, or certain explosives. People can ski, skydive, or play football without licenses. They can use power tools, build campfires, or run scientific experiments with dangerous chemicals, without licenses, even though all these things pose a risk of harm to oneself or others. In all these cases, the threat of punishment in the event that one hurts others is considered sufficient to deter wrongdoing.

The primary drawback to the nuisance system is that it is generally reactive. Rather than checking harm, nuisance law requires compensation when someone is injured, or prevents injury only when it is imminent. But this shortcoming is easily fixed – indeed, it already is, through private certification and insurance requirements.

Private certification or “seals of approval” enforce industry standards and provide the same benefits to consumers that licensing laws are supposed to provide – informing them of what businesses are safe, qualified, and honest. The advent of social media has given consumers plentiful ways to make informed choices. People today are far more likely to turn to Yelp! or Angie’s List, or the reviews on Amazon.com than to ask whether a product or service has passed some government inspection.

Businesses are more responsive to the needs of consumers than bureaucrats anyway. As Judge Brown put it in her ruling striking down Washington, D.C.’s licensing requirement for tour guides, private industry “already has strong incentives to provide a quality consumer experience – namely, the desire to stay in business and maximize a return on its capital investment.”39 Business owners strive to provide customers with satisfactory services not because they fear losing their licenses but because they want to succeed economically. Contractors build buildings that do not fall down not to satisfy government officials but because if their buildings collapse, they will be liable for damages and nobody will hire them again. Pharmaceutical companies produce medicines that do not poison people because otherwise they would be taken to court and patients would distrust their products in the future. People do not use their freedom of speech to defame others because if they do, they will be punished and others will shun them as bad people.40

The Federal Trade Commission (FTC) has recommended private certification as a better way to provide consumers with the benefits of licensing without restricting competition, raising prices, and depriving entrepreneurs of the opportunity to innovate. In 2015, the White House agreed, in a lengthy report that urged states to use voluntary certification instead of mandatory licensing because it “provides information to consumers while allowing them to choose the quality they can afford ... without limiting the workers’ access to the occupation.”41 Or, as the FTC report put it, certification lets people “choose either a lower priced, noncertified professional or a higher priced, certified one,” but since it does not punish people for practicing the trade without approval, it allows for innovation and opportunity. The FTC quoted Nobel laureate Milton Friedman: “If the argument is that we are too ignorant to judge good practitioners, all that is needed is to make the relevant information available. If, in full knowledge, we still want to go to someone who is not certified, that is our business.”42

Private certification alone will not protect against all problems: laws prohibiting fraud and requiring practitioners to pay for any injuries they cause are also essential, but these rules already exist. Insurance companies already require their clients to comply with certain standards and, in many cases, to obtain private certification as a condition of being insured. They also require inspections or physical exams to make sure their clients are not taking unwise risks. Insurers often examine buildings to check whether they are adequately maintained and require basic safety equipment like smoke or carbon monoxide detectors. They hire investigators to detect fraud and track down thieves. Some perform surprise inspections of restaurants and other businesses they insure, to make certain their clients are not engaging in dangerous behavior that might expose them to liability. Such requirements play the role that permit rules now play, without the legal restrictions that violate individual freedom and inhibit competition and innovation. In fact, the government itself sometimes relies on the standards established by the insurance industry when it tries to predict risk or write safety rules. Because insurers bear the brunt of injuries their clients sustain, they have a natural incentive to create and maintain meaningful safety requirements, and the insurance industry is therefore best suited to formulate rules that will protect people with the least sacrifice of innovation and productivity.

The idea of relying on insurers to play this role might discomfit some people, given that insurance companies are often regarded with skepticism and fear. But while insurance companies sometimes act in greedy and dishonest ways, government has often proven greedy and dishonest, too. Whatever reasons there might be to distrust private industry, government is far less reliable because it has less of an incentive to serve people well. Customers unhappy with the way one company does business can shop somewhere else. But they have much less bargaining power relative to the government. They cannot fire it, refuse to pay it, or (much of the time) even sue it. And because most permit laws are enforced by administrative agencies instead of elected officials, the power to vote has little meaningful impact on the way such laws are administered.

It is often said that a smaller government operating more on the nuisance principle than the permit principle may have made sense in the past, when society was simpler and less interdependent than today, but in the complex, interdependent world in which we live now, more government control is needed to rationally organize society. In fact, the opposite is true. As economic and social life becomes increasingly sophisticated, the notion that any central bureaucratic agency can organize and plan the innumerable relationships between citizens and provide for their needs becomes far less plausible. The more intricate and fast-paced our society, the more we depend upon alternatives to government: private institutions that can devise new ways to protect consumers while allowing people to make their own choices, as opposed to tedious bureaucratic controls overseen by office-holders who have little incentive to find the most efficient solutions for social problems.

Given the many disadvantages that permit requirements create, such as rent-seeking and vagueness, government intervention becomes increasingly counterproductive as government gets more deeply involved. Nobody knows whether, say, Missouri or Kentucky need new moving companies, and nobody can know. Nobody knows what medical innovations should or should not be allowed, or what ideas should be published, or who really needs a gun, or who should be free to have children. Government bureaucrats are probably the least qualified to answer such questions. The only way to find out the answers is to let people make their own choices, enjoying the rewards of wise decisions and paying the price for bad ones.

Steps Toward Freedom

Some states have begun taking steps to limit the growth of licensing and permit requirements. One device, called “Sunrise Review,” is already law in Arizona,43 Washington state,44 Colorado,45 Maine,46 Vermont,47 and elsewhere. Sunrise Review requires lawmakers to determine whether there is a genuine need to impose a licensing requirement on a business before they adopt such a law. A typical sunrise rule declares that the government may regulate professions only to protect consumers, not private interests, and that the state may only impose a licensing requirement if the unregulated practice of that profession would clearly endanger the public. Before passing a licensing law, the legislature must submit to a tough analysis of whether the benefits of a new regulation exceed the costs and whether those benefits cannot be achieved by private certification or other alternatives.

Obviously a legislature can jump over such a hurdle if it truly wants to, but procedural requirements like this can at least slow the process down and inform voters about possible abuses. In 2000, the Colorado legislature relied on its sunrise law to reject the effort of the American Society of Interior Designers to force that state’s interior designers to be licensed. The sunrise report showed that there was no need for such a law: evidence from states that do require interior designers to be licensed showed that consumers hardly ever made complaints and that the law was generally only used by existing companies to block competition. “There is no reason to expect that the Colorado experience will be any different,” the report found.48 Since there was “no persuasive evidence” that unlicensed interior designers were a “measurable harm” to the public, the report recommended against requiring licensure. Lawmakers agreed and voted down the bill.

Still more effective are laws that limit the power of administrative agencies to adopt new permit requirements. The Arizona legislature enacted a law in 2015 that forbids agencies from adopting “any new rule that would increase existing regulatory restraints or burdens on the free exercise of property rights or the freedom to engage in an otherwise lawful business or occupation” unless that new rule is part of a “comprehensive effort to reduce regulatory restraints or burdens” or is required by a court order. The only exception is for rules adopted out of an “immediate need” to prevent a “catastrophic event.”49 This law limits unelected bureaucracies to the enforcement of existing law and leaves the power to make law in the hands of elected legislators.

But in the end, the only way to stop America’s descent into a Permission Society is for citizens to realize the high stakes involved. Freedom is something all people enjoy because we are people. It is not a privilege the government gives to us. If the blessings of liberty are to remain a reality, they must be regarded as rights, not as permissions. Whether it be the freedom to build a home, start a business, advertise, or take medicine or own guns to protect our lives, we must not allow politicians to treat our freedoms as gifts they bestow upon us out of their magnanimity.




AFTERWORD
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AT THE NUREMBERG TRIALS in 1946, Supreme Court Justice Robert Jackson, serving as the chief prosecutor of Nazi war criminals, sought words to express the idea of freedom that he hoped would rise from the ashes of Europe. He found those words in an 1899 poem by Rudyard Kipling entitled “The Old Issue”:



       All we have of freedom, all we use or know,

       This our fathers bought for us, long and long ago.

       Ancient Right unnoticed – as the breath we draw.

       Leave to live by no man’s leave, underneath the law.1



Leave to live by no man’s leave. The freedom to decide and to act without first asking leave of kings or bureaucrats is the crucial difference between those who are free and those who are not. As government takes increasing control over aspects of our lives – economic, political, social, and personal – our nation is more in danger of losing all we have of freedom.

It is sometimes said that we owe it to future generations to pass the world on to them at least as good as we found it, because future generations may be unable to fix the messes we make. How much more crucial is it, then, to pass on to them the protections for liberty written into our Constitution – protections which, if betrayed, whittled away, or abandoned, might never be restored? Perhaps the most crucial principle Americans have inherited, and which they must preserve, is the idea that freedom means not having to ask permission. Today, however, America is slowly becoming a Permission Society instead of the free society that our highest law calls us.

Yet the Permission Society’s basic assumption – that people cannot be trusted with freedom, that they are therefore not free unless government says they are – is not only its most offensive element but also its silliest. Of course people can be trusted with freedom. We do it all the time. And if we do not, then we must ask the question: Whom can we trust with ours?
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A NOTE ON THE TYPE
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THE PERMISSION SOCIETY has been set in Darden Studio’s Corundum Text, a family of types derived from the work of Pierre-Simon Fournier le jeune. Fournier’s achievement as a typographer is best known in the form of Monotype’s interpretation of the “Saint Augustin Ordinaire” types shown in his 1725 Manuel Typographique. Cut under Stanley Morison’s direction in 1925–26, the Monotype version – christened “Fournier” – was under development at the same time as a somewhat darker type that would eventually be given the name Barbou in honor of the publisher of Fournier’s Traité historique sur l’origine et les progrès des caractères de font pour l’impression de la musique (1765), which provided Morison’s models for the types. Morison would have preferred to release Barbou to the printing trade, but a misunderstanding during his absence from the works led to the release of Fournier. But for a handful of appearances, Barbou largely disappeared from view. The present version of the type captures the rich color of the eighteenth-century original and maintains its lively spirit, especially in the italics.
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