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Introduction

Laws regulate behavior among people in society and, in a religious law, between a person and the divine. As a set of rules, laws indicate how one ought to behave and, thus, are intimately connected to ethical criteria that guide one’s conduct and assess it as good or bad, right or wrong. Yet, how is good conduct determined? Aristotle points out that “legislators make the citizens good by forming habits in them, and this is the wish of every legislator.”1 Virtuous conduct, for him, is behaving in accordance with the laws the legislator laid down for the polis, the city state. For Muslims, God is the Legislator, who revealed His Law2 

to humankind through the Prophet Muḥammad. The Qurʾān and the Sunna, as the practice of the Prophet, inform about  do s and  don’t s. Divine rulings are simultaneously ethical and legal guidelines, and inform about a person’s fate in the Afterlife in relation to acting upon these guidelines. The divine origin and otherworldly dimension of one’s earthly conduct also means that questions of theology influence Muslim scholars as those tasked with articulating how Revelation translates into ethico-legal guidelines. Their theological positions inform, for example, their approach to the divine speech, its meaning, and its impact on the mundane conduct and otherworldly consequences for the believer. Ethics, law, and theology are closely entangled. Yet, as Mohamed Eissa in particular has demonstrated and as evident in the following chapters, there is no clear-cut dependency between a particular position in theology and a particular legal doctrine. Eissa concludes his study on the effects of theology on legal theory with the words “although theology has an impact on the legal theory of individual jurists, on group level this impact is not consistent. … 

[N]o one particular theology shapes the legal theory of a school of law.”3 

Throughout his study, Eissa shows that the legal implication of a particular theological position is often interpreted differently. He claims that scholars, whether deliberately or not, maintain a certain distance between theology and law in order to prevent theological differences from producing legal disagreement, thereby preserving the unity within the school of law.4 While theological 1  Aristotle,  Nicomachean Ethics, Infomotions, Inc., 2000, 14.  ProQuest Ebook Central, https:// 

ebookcentral-proquest-com.proxy.library.georgetown.edu/lib/georgetown/detail.action?  

docID=3314407. 

2  The word ‘law’ is capitalized to indicate that it refers to the religious Law as a system, not to individual laws. It captures, more or less, the Arabic  sharʿ. 

3  Mohamed Ahmed Abdelrahman Eissa,  The Jurist and the Theologian: Speculative Theology in Shāfiʿī Legal Theory (Piscataway, N.J.: Gorgias Press, 2017), 326. 

4  See ibid., 90–91, 93, 162–163, and 322–323. 

© Koninklijke Brill BV, Leiden, 2025 | doi:10.1163/9789004720787_002
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school  affiliation  does  not  determine  a  particular  legal  position, there are, I argue, nevertheless certain theological commitments that guide a scholar’s interpretation of ethics and law (more on this in Chapter 1).5 Notwithstanding the multitude of positions espoused by members of the same school of theology or law, there is some impact of theology on law, an impact that is noticeable – in particular with regard to individual jurists – yet that also interacts with a range of other factors, such as language theories, the socio-political environment in which a scholar lives, and personal psychology. Given that it is impossible to detect the influence of all factors on a jurist’s position, this study focuses on a particular relationship between theology, ethics, and law – namely how Muslim jurisprudents understand the ethical content of the divine Law. 

If asked, Muslim scholars would deem it inconceivable that the Law imposed by God is not good. Yet, how exactly is it ‘good’? The connections between divine commands and ethics have always been a topic of debate. Similar to the Euthyphro dialogue, Muslims disagree over whether God commands an act because it is good, proposed by scholars leaning toward Muʿtazilism in theology, or an act is good because God commands it, as Ashʿarīs hold.6 The debates over the ways to discern the goodness of God’s decrees were most intense prior to the 6th/12th century, while the Muʿtazilī school of theology was still a major force in Muslim intellectual production. This is not to say that Muʿtazilī 

thought subsequently lost all influence or that its school had no proponents after that time.7 However, its societal role waned in the later middle period of Islam, giving rise to a Sunnī-dominated worldview in mainstream Islam that 5  Vishanoff similarly points to “predispositions” that guide a jurist’s interpretation (David R. 

Vishanoff,  The Formation of Islamic Hermeneutics:  How  Sunnī  Legal Theorists  Imagined  a Revealed Law [New Haven, CT: American Oriental Society, 2011], 264). 

6  For details see George Hourani, “Two Theories of Value in Early Islam,” in idem,  Reason and Tradition in Islamic Ethics (Cambridge: Cambridge University Press, 1985), 57–66; Richard M. 

Frank, “Moral Obligation in Classical Muslim Thought,”  Journal of Religious Ethics 11 (1983): 204–223; Omar Farahat,  “Commands as Divine Attributes: Islamic Jurisprudence and the Euthyphro Question,”  Journal of Religious Ethics 44, 4 (2016): 581–605; idem,  The Foundation of Norms in Islamic Jurisprudence and Theology (Cambridge: Cambridge University Press, 2019). 

7  For centuries, Sunnī scholars still discussed the positions of Muʿtazilīs; but they read them summarily, often disregarding differences among Muʿtazilī scholars in order to buttress their own view or singling out one of them to (mis-)represent the school as a whole (cf. Ahmad Hasan,  Analogical Reasoning in Islamic Jurisprudence: A Study of the juridical principle of Qiyas (Islamabad: Islamic Research Institute, 1986), 172–174). The practice by Sunnī scholars to portray indistinct Muʿtazilī positions has been largely repeated by Western scholarship. 

I myself, as can be seen below, am guilty of an undifferentiated presentation of Muʿtazilism, and likewise ‘justify’ it by lack of space thereto. My hope is to make up for this shortcom-ing in the following chapters when I present in more detail the positions of the Muʿtazilīs ʿAbd al-Jabbār and Abū l-Ḥusayn al-Baṣrī, which despite shared theological commitments are quite distinct. 
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was characterized in theology by Ashʿarism, Māturīdism, and traditionalism.8 

My study is concerned with the period just prior to the 6th/12th century, and, more precisely, with the interplay between law and ethics before Sunnism and Ashʿarism dominated the way scholars thought about the divine Law. 

My inquiry into the ethical content of God’s Law is motivated by what happened in Sunnī legal theory after the late 5th/11th century. I try to work backward to find some of the roots to a shift that occurred in jurisprudents’ thinking about analogical reasoning and the  ratio legis ( ʿilla). This shift, which I call the ‘ethical turn in legal reasoning,’9 is exemplified by the Shāfiʿī Ashʿarī scholar al-Ghazālī 

(d. 505/1111). Accepting the practice of legal analogy ( qiyās) suggests that Muslim scholars deem the acts that God commands and prohibits to have some characteristics that indicate their legal status and on the basis of which the ruling can be applied in analogy to situations not directly addressed by Scripture.10 In order to analogize, these characteristics must be recognizable in the commonality ( ratio legis) between the scripturally attested and the newly arriving situation. Prior to this shift that occurred in the late 5th to early 6th/late 11th to early 12th century, we find conceptions of the  ratio legis of divine rulings on a spectrum ranging from identifying it as a linguistic sign to determining its validity by its mundane consequences that are deemed to be intended by the Lawgiver, what Aron Zysow calls the ‘sign’ and ‘motive’ model of the  ratio legis, respectively.11 These different approaches to the  ratio legis are significant for our topic and will be elaborated on throughout the study. The sign model, as described by Zysow, is associated 8    This study does not include any jurist clearly expounding a traditionalist perspective and, hence, traditionalist theology is not considered here. It also neglects Shīʿī legal thought. 

For the relationship of traditionalist theology to Law, see Eissa  (Jurist and Theologian), who includes the traditionalist Abū Muẓaffar al-Samʿānī (d. 489/1096) in his analysis. 

For an indepth analysis of the interaction between traditionalist theology and law, see Abdul-Rahman Mustafa,  From God’s Nature to God’s Law: Theology, Law and Legal Theory in Islam  (Ph.D. thesis, Georgetown University, 2016), whose analysis, focusing on Ibn Taymiyya  (d. 728/1328) and Ibn al-Qayyim  (d. 751/1350), contrasts traditionalist with Muʿtazilī and Ashʿarī scholars. 

9    Mariam Sheibani, in her study on ʿIzz al-Dīn Ibn ʿAbd al-Salām (d. 660/1262), similarly argues that an ethical turn occurred in Islamic Law, though she situates it somewhat later. The thought of al-ʿIzz should be seen as a continuation of ideas that emerged in the 5th/11th century. See Mariam Sheibani,  Islamic Law in an Age of Crisis and Consolidation: ʿIzz al-Dīn Ibn ʿAbd al-Salām (577–660/1187–1262) and the Ethical Turn in Medieval Islamic Law (Ph.D. thesis, University of Chicago, 2018). 

10   I use the term Scripture in reference to both Qurʾān and prophetic Ḥadīth. 

11   I draw on Aron Zysow’s presentation of the sign and motive model, in particular his  The Economy of Certainty: An Introduction to the Typology of Islamic Legal Theory (Atlanta: Lockwood Press, 2013), 190–237. Slightly different than Zysow, I see these models more on a spectrum instead of a binary, with many jurists holding hybrid or mixed understand-ings of the  ratio legis. We will see below in Chapter 2 that ʿAbd al-Jabbār, for example, ties God’s legislative intent to the  ratio legis but does not use it in determining its correctness. 
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with jurisprudents who understand the  ratio legis as an indication and sign ( amāra,  ʿalam) for its ruling, limited to linguistic and narrowly semantic features. 

Jurists who propose this view often consider efficacy ( ta ʾthīr) the most important method to determine the  ratio legis.12 They reject the notion that the  ratio legis in any way explains why God laid down the ruling. By contrast, proponents of the motive model understand the  ratio legis to be a motive or incentive ( dāʿī, bāʿith) for its ruling. It explains why God imposed a particular ruling and reflects God’s legislative intent.13 In the motive model, the  ratio legis is identified by its suitability ( munāsaba) to bring about the objective of the ruling.14 In order to analogize, jurists have to ensure that by giving the unaddressed situation the same ruling as the original case, they recognize and, hence, extend to it the same divine purpose. 

While one would expect that the sign model of the  ratio legis is aligned with the Ashʿarī position that God’s command makes an act good, this is, as we will see, not the case. After the 5th/11th century, the motive model of the ratio legis became the leading way Muslim jurists conceptualized the relationship between God’s legislative intent and the rulings He imposes upon humankind. This dominance, while coinciding with the ascendance of Ashʿarism, is not a simple function of this school’s approach to ethics. As Zysow remarks, a scholar’s ethical theory does not necessarily determine his legal theory. One would think that a Muʿtazilī approach to ethics and rationality is conducive to the motive model, whereas the Ashʿarī insistence on human inability to assign ethical status to acts would favor the sign model of the  ratio legis. In practice, adherence to a particular model of the  ratio legis cuts across theological and 12   While there is no agreement on how to define efficacy ( ta ʾthīr), many jurists consider efficacy  established  when  the  characteristic  that  constitutes  the   ratio legis is present and absent, or co-extensive and co-exclusive, with its ruling ( ṭard wa-ʿaks). Whenever the characteristic occurs, the ruling occurs and vice versa. The efficacy of the  ratio legis is also supported by other,  parallel  cases  that  confirm  this  concomitance  ( dawarān) between characteristic and ruling. They consider the  ratio legis a marker, set by God, that shows that there is regularity between the occurrence of the  ratio legis and its ruling, and, hence, extend the ruling in analogy wherever the same signs are present (cf. Zysow, Economy of Certainty, 223–236). Eissa dissects the differences that exist between deeming co-presence ( ṭard) or co-absence ( ʿaks) or only both together as conditions for the validity of identifying the  ratio legis (Eissa,  Jurist and Theologian, 129 and 132–139). 

13   I use the formulation God’s ‘legal intent’ or ‘legislative intent’ in order to differentiate it from God’s ‘creative intent’, the latter referring to God as Creator of everything, including human acts. God’s legislative intent leaves the possibility for Him intending something without actualizing (or willing) it, and, thus, allows for human speculation about how to realize God’s Law. 

14   What constitutes ‘suitable’ ( munāsib) and how to recognize it will be discussed in the relevant chapters. 
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juristic school lines.15 Hence, we find al-Jaṣṣāṣ (d. 370/980) and Abū ʿAbdallāh al-Baṣrī (d. 369/980), two Muʿtazilīs and Ḥanafīs, on opposite sides of the  ratio legis models.16 Looking for motivation and purpose of the Law, counterintuitively, is championed by Ashʿarīs.17 It is also a feature of Māturīdī legal thought. 

As we will see in the following chapters, it is not always easy to label one particular jurist as adhering only to the sign or the motive model of the  ratio legis. 

We  often  find  a  hybrid  or  mixed  approach. The Shāfiʿī-Muʿtazilī  scholar  ʿAbd al-Jabbār espouses the motive model of the  ratio legis when affirming the idea that the  ratio legis reflects God’s purpose with imposing His Law but then in practice draws primarily on considerations of efficacy as defined in the sign model to identify the  ratio legis. Nevertheless, when we look at writings on legal theory after the 5th/11th century, the motive model of the  ratio legis prevails. This shift changed not only the way Muslim jurists understood the function of the  ratio legis and, hence, analogical reasoning, but also their conception of being able to comprehend God’s legislative intent and apply it to the laws that order society. 

The motive model is most clearly articulated by al-Ghazālī, who understands the  ratio legis as an expression of God’s purpose in revealing His Law to humanity. He posits that the purpose of the Law ( maqṣūd al-sharʿ) is  maṣlaḥa, defined  as  protecting  for  humankind  their  religion  ( dīn), life ( nafs), intellect  ( ʿaql),  offspring  ( nasl), and property ( māl); what attains and preserves these elements on the level of necessity ( ḍarūra), need ( ḥāja), and improvement ( taḥsīn) constitutes  maṣlaḥa, and is intended by the Lawgiver, whereas what harms them is  mafsada, a cause of corruption that needs to be averted.18 

Al-Ghazālī justifies defining God’s purpose as preserving these five elements of human existence with the revealed Law itself, namely on account of the scriptural prohibitions and harsh punishments for apostasy ( ridda), drinking wine ( sharb al-khamr), fornication ( zinā), and theft ( sariqa) as well as rules of retaliatory punishment for bodily harm and killing ( qiṣāṣ).19

15   Eissa contends that scholars who reject juridical causality, i.e., that there is a logical and deterministic relationship between the  ratio legis and its ruling, conceive of the  ratio legis as a sign ( ʿalam). He attributes this to their theological position that nothing in the ontological being of the  ratio legis necessitates the occurrence of its ruling  (Jurist and Theologian, 93 and 99 ). As we will see, rejection of ontological qualities of the  ratio legis does not preclude jurists from holding the motive model. 

16   Zysow,  Economy of Certainty, 228. 

17   Zysow argues that Ashʿarī jurists in particular advanced a conception of suitability ( munāsaba) to resolve the apparent incompatibility between their ethical theory and their conception of legal analogy (Zysow,  Economy of Certainty, 199). 

18   Abū Ḥāmid Muḥammad al-Ghazālī,  al-Mustaṣfá min ʿilm al-uṣūl, ed. Ḥamza b. Zuhayr Ḥāfiẓ, 4 vols. (n.p.: n.d.), vol. 2: 481–482. 

19   Ibid., vol. 2: 482–483. 
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God’s purpose in revealing His Law was reified in the criterion of  maṣlaḥa for these five existential elements. It served al-Ghazālī to correctly identify the ratio legis and, additionally, to decide cases that did not have a concrete basis in the scriptural sources of the Law. For the latter, he argued that  maṣlaḥa, or more precisely the unattested  maṣlaḥa  ( maṣlaḥa  mursala), as an expression of God’s legislative intent, is a valid criterion ( ratio legis) to determine rulings for such cases because a decision that brings about  maṣlaḥa accords with the objectives of the divine Law.20 Moreover, al-Ghazālī operationalized the purpose of the Law by employing the criterion of suitability ( munāsaba) as a way to correctly identify the  ratio legis of divine rulings. Suitability, to quote Kerr, is 

“the conduciveness of a legal ruling to the promotion of a benefit or the prevention of an evil.”21 The development of the concept of suitability, as Zysow points out, is obscure and was “apparently only widely adopted under the influence of al-Ghazālī.”22 Al-Ghazālī defines suitability of a  ratio legis as something that attains  maṣlaḥa and averts  mafsada. By determining rulings based on whether or not they bring about and preserve  maṣlaḥa for the believer in this life, al-Ghazālī 

made an explicit connection between God’s legislative intent and the  ratio legis in legal analogy, understanding the  ratio legis as expression of the purpose of the Law.23 The assertion that God’s Law is purposeful goes against the position of his Ashʿarī predecessors al-Bāqillānī (d. 403/1012) and al-Mutawallī (d. 478/1085), who argue that God’s perfection and omnipotence precludes that there is a purpose or reason ( ʿilla) for His action, for that would imply that He is lacking and is incomplete.24 Proponents of divine purposiveness support their position likewise with God’s perfection, but argue that it would be absurd that a perfect God would do anything futile ( ʿabath). Hence, His actions must serve a purpose. 

Al-Ghazālī  defined  the  purpose  of  the  divine  Law  as  protecting  the  five necessary elements of human existence. His identification of the  ratio legis of divine rulings in ethical and consequentialist terms had a lasting influence. 

Considering a ruling’s mundane consequences on the five necessities became the prevailing way to determine a  ratio legis when it was not explicitly stated. 

20   Al-Ghazālī restricts using considerations of  maṣlaḥa in law-finding to those cases that display necessity ( ḍarūra) (al-Ghazālī,  al-Mustaṣfá, vol. 2: 482 and 487; Felicitas Opwis, Maṣlaḥa  and the Purpose of the Law: Islamic Discourse on Legal Change from the 4th/10th to the 8th/14th Century [Leiden: Brill, 2010], 67–80). 

21   Malcolm H. Kerr, “Moral and Legal Judgment Independent of Revelation,”  Philosophy East and West 18, 4 (1968), 279. 

22   Zysow,  Economy of Certainty, 199. 

23   Cf. al-Ghazālī’s section on identifying suitability as  ratio legis ( al-Mustas̱fá, vol. 4: 620–624). 

24   Frank, “Moral Obligation,” 209–210; Rami Koujah, “Divine Purposiveness and its Implications in Legal Theory: The Interplay of  Kalām and  Uṣūl al-Fiqh,”  Islamic Law and Society 24 (2016), 173–175. 
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As Ahmad Hasan shows, the impact of understanding the revealed Law in terms of  maṣlaḥa endured and spanned all four legal schools of Sunnī Islam, though it was adopted in particular by Shāfiʿī, Mālikī and Ḥanbalī jurists.25 

Zysow diligently presents how even among Ḥanafī scholars, who do not generally use the concept of  maṣlaḥa in law-finding, a purposive view of the  ratio legis (the motive model) was widely accepted after the 5th/11th century, when Ḥanafīs endorsed identifying the correctness of the  ratio legis by its suitability ( munāsaba).26 It is, hence, appropriate to say that a paradigm shift occurred among the majority of Muslim jurisprudents27 toward conceptualizing analogical reasoning in line with the divine legislative purpose,  which  finds expression – and is identifiable – in the  ratio legis. 

The ethical turn in legal reasoning, which imbued the  ratio legis with the ethical value of God’s legislative intent, expanded the ability of Islamic law to speak to all of human experience. It ushered in a worldview in which God’s revealed Law is all-encompassing not just in theory but potentially also in legal practice28 – a theological position held in particular by Ashʿarī scholars. The divine legislative intent reified in the  ratio legis as attainment of  maṣlaḥa and prevention of  mafsada for the five necessities can be applied in the procedure of analogy ( qiyās) to all of human decision-making, leaving, potentially, no space for a purely rational or secular sphere in society.29

This form of scriptural legal universalism later enabled, for example, Ibn Taymiyya’s (d. 728/1328) theory of  siyāsa sharʿiyya.30 Its impact endures in the contemporary period in form of the  maqāṣid al-sharīʿa or  maqāṣidī approach to ordering society. When coupled with the nation-state’s exclusive claim on the 25   Hasan,  Analogical Reasoning, Chapter 10 and Chapter 13. 

26   Zysow,  Economy of Certainty, Chapter 4. Zysow translates  munāsaba as appropriateness. 

27   This shift also occurred among Muʿtazilī scholars as noted by Ayman Shihadeh, “Theories of Ethical Value in  Kalām: A New Interpretation,” in  Oxford Handbook of Islamic Theology, ed. Sabine Schmidtke (Oxford: Oxford University Press, 2016), 392–395. 

28   Works on legal theory rarely deal with the application of the guidelines developed in these works in actual law-finding and identifying the  ratio legis in analogical reasoning ( qiyās) (cf. also Eissa,  Jurist and Theologian, 31). 

29   I say “potentially”  because  any  law  is  only  as  effective  as  its  implementation, which depends not only on factors such as its coherence, comprehensiveness and legitimacy but also on the actual power of the judiciary to enforce its rulings. The latter largely rests on the cooperation between the religious scholars and the political authorities, which historically has seen ups and downs. 

30   Felicitas Opwis, “Maqāṣid al-Shariʿah,” in  Routledge Handbook of Islamic Law, eds. Khaled Abou El Fadl, Ahmad Atif Ahmad, and Said Feres Hassan (New York: Routledge, 2019), 195–207; idem, “siyāsa sharʿiyya,” in  The Oxford Encyclopedia of Islam and Politics, editor in chief Emad El-Din Shahin (Oxford: Oxford University Press, 2012); Ovamir Anjum, 

“al-Siyāsa al-Sharʿiyya,” in  The Oxford Encyclopedia of the Islamic World (Oxford: Oxford University Press, online version 2022). 
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sphere of law, it allows jurists to argue, for example, not only that drinking alcohol is prohibited on account of preserving the intellect from harm, as al-Ghazālī 

did, but to analogically extend this ruling to permit state censorship in order to protect people’s minds from harmful information more generally.31 State censorship, thus, becomes part of God’s legislative intent and opposing it defiance to the divine Law. As Muhammad Qasim Zaman poignantly states, when employing the  maqāṣidī approach in today’s society often “the distinction between sin and crime, and between moral and legal infractions, collapses.”32

While we have ample research on the impact of al-Ghazālī’s conception of God’s legislative intent on subsequent generations of jurisprudents, we know less about the process by which the  ratio legis was imbued with  maṣlaḥa as a tangible criterion for determining its validity. It was certainly not new to understand  maṣlaḥa as the purpose of the Law, yet it is not known to have been operationalized in the procedure of analogy until around the time of al-Ghazālī. Previously, the Shāfiʿī jurist al-Qaffāl al-Shāshī (d. 365/976) held that the divine attribute of wisdom ( ḥikma) means that God’s Law was revealed for the  maṣlaḥa of humans; though in actual law-finding, he makes no connection between wisdom,  maṣlaḥa, and the  ratio legis.33 Youcef Soufi shows that Shāfiʿīs of the 4th/10th and 5th/11th century interpreted and applied textual evidence based on their understanding of the beneficial functions their rulings promoted,34 though much of their conceptualization of benefit as  ratio legis remains rather vague and intangible. Ḥanafī scholars, like Abū l-Ḥasan al-Karkhī (d. 340/951), also refer to God’s wisdom underlying divine injunctions, calling it  ḥikmat al-ḥukm, but he, too, does not operationalize  maṣlaḥa in the procedure of analogy.35 Others, like the Muʿtazilī-Ḥanafī jurist al-Jaṣṣāṣ 

31   Cf. Muḥammad Saʿīd Ramaḍān  al-Būṭī,  Ḍawābiṭ  al-maṣlaḥa  fī  l-sharīʿa  al-islāmiyya, 4th edition (Beirut: Muʾassasat al-Risāla, 1402/1982), 252–253. 

32   Muhammad Qasim Zaman, “The ʿUlama of Contemporary Islam and the Conceptions of the Common Good,” in  Public Islam and the Common Good, eds. Armando Salvatore and Dale F. Eickelmann (Leiden: Brill, 2004), 134–135. 

33   Abū Bakr Muḥammad b. ʿAlī al-Qaffāl al-Shāshī,  Maḥāsin al-sharīʿa fī furūʿ al-shāfiʿiyya (Beirut: Dār al-Kutub al-ʿIlmiyya, 2007), 26–27. Al-Shāshī seems to have been close to Muʿtazilī views on the role of the intellect in legal reasoning (A. Kevin Reinhart,  Before Revelation: The Boundaries of Muslim Moral Thought [Albany, NY: State University of New York Press, 1995], 20–21). 

34   See the discussions on dispensation in facing the  qibla when praying during travels and the necessity of guardianship for women presented by Youcef Soufi, “Before  Maqāṣid: Uncovering the Vision of Contested Benefits ( maṣāliḥ) in the Classical Shafiʿi School,” 

 American Journal of Islam and Society 38, 3–4 (2021), 81–90 and 93. 

35   Cf. Ahmed El Shamsy, “The Wisdom of God’s Law: Two Theories,” in  Islamic Law in Theory: Studies on Jurisprudence in Honor of Bernard Weiss, eds. A. Kevin Reinhart and Robert Gleave (Leiden: Brill, 2014), 26–28. 
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(d. 370/980), explicitly reject using  maṣlaḥa as criterion to identify the  ratio legis. Al-Jaṣṣāṣ refutes unnamed scholars who determine  rationes legis by the maṣlaḥa the ruling attains; he relegates concerns with  maṣlaḥa to the field of theology.36 Works of legal theory that link  maṣlaḥa, in the sense of mundane benefit, to the  ratio legis of rulings in a tangible manner remain elusive. 

In this study, I trace the rise of the purposivist view of the  ratio legis, the motive model, dominant after al-Ghazālī’s definition of  maṣlaḥa as the purpose of the Law. I attempt to find the intellectual building blocks he used – 

admitting my bias that al-Ghazālī’s theory of the purposes of the Law ( maqāṣid al-sharīʿa) was not articulated  tabula rasa but was a creative (perhaps genius) utilization of concepts and ideas circulating among his predecessors. To understand this intellectual milieu, I present in the following the views of five 5th/ 

11th century jurisprudents from two different legal schools adhering to three different theological thought systems. The jurists were selected for their influence as well as the content of their thought as a way to elucidate different conceptions of ethics and the  ratio legis present in the 5th/11th century. The study moves through the legal writings37 of ʿAbd al-Jabbār al-Asadābādī (d. 415/1025), a Shāfiʿī jurist and the leading figure of the Baṣran school of Muʿtazila at his time; his disciple in theology Abū l-Ḥusayn al-Baṣrī (d. 436/1044), who adhered in law to Ḥanafī  fiqh; Abū Zayd al-Dabbūsī (d. 430/1039), a Ḥanafī in law and an early proponent of the Māturīdī school of theology in the Eastern Islamic world; the Shāfiʿī Ashʿarī Abū Isḥāq al-Shīrāzī (d. 476/1083); and last, but not least, Imām al-Ḥaramayn al-Juwaynī (d. 478/1085), who represents the Eastern branch of the Shāfiʿī and Ashʿarī schools and who was al-Ghazālī’s teacher. 

In order to reconstruct the shift toward a consequentialist ethic in legal reasoning, this study investigates the above mentioned Muʿtazilī, Māturīdī, and Ashʿarī jurisprudents with two main questions in mind. First, how do ethical norms translate into legal norms? Given that the divine Law is at once ethical and legal, the need arises to define what is ‘good’ and how to achieve ‘good’ 

through acting,  i.e., which actions are obligatory, permissible, prohibited, recommended, and reprehensible.  David Vishanoff  points  out  that  Muslim ethico-legal theories are action-oriented. God’s speech informs about the ethical and legal properties of human actions, and not, for example, their 36   Aḥmad  b.  ʿAlī  al-Jaṣṣāṣ,  al-Fuṣūl  fī-l-uṣūl, ed. Saʿīd Allāh  al-Qāḍī  (Lahore:  al-Maktaba al-ʿIlmiyya, 1981), 134–135; cf. Nabil Shehaby, “ʿIlla and  Qiyās in Early Islamic Legal Theory,” 

 Journal of the American Oriental Society 102 (1982), 40; Opwis, Maṣlaḥa  and the Purpose of the Law, 19–20. 

37   The theological writings of these scholars were deliberately excluded to retain the focus on law. 
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relationship with one another or their character.38 Scholars need to identify valid standards by which to characterize the moral content of acts and to evaluate their legal status. How is good and bad discerned and what legal value is assigned to it? For this line of inquiry, I look at definitions of good and bad acts and what criteria are used to classify them. As will be seen, our scholars employ different determining factors, such as praise and blame ( madḥ and dhamm), reward and punishment ( thawāb and  ʿuqūb), as well as benefit and harm ( nafʿ and  ḍarar), to classify an act as good ( ḥasan) or bad ( qabīḥ). While overall, they have a consequentialist approach to determining ethical norms, their ethical theories display to varying degree deontic dimensions as well. In addition, they differ on which type of consequences are relevant to assess the ethical status of an act. As a next step, I investigate how ethical norms relate to the legal status of acts. Ethical norms are usually divided into a binary or dual structure, i.e., good and bad, with some scholars devising a third, neutral category. Islamic legal norms, however, are constructed on a five-fold scale, ranging from obligatory ( wājib), recommended ( mandūb), permissible ( mubāḥ), reprehensible ( makrūh) to prohibited ( maḥẓūr,  ḥarām). How, then, does good and bad translate into a more nuanced scale of legal norms? Are all good acts obligatory to perform and all bad acts prohibited? What are the criteria that differentiate a reprehensible act from one that is deemed to be prohibited? 

A second line of inquiry is concerned with the legal dimension and centers around the question whether or not the ethical content ascribed to God’s ordinances can be employed by jurists through the procedure of legal analogy ( qiyās).39 In analogical reasoning, a divinely revealed ruling is applied to a situation not directly addressed in Scripture on account of a common factor, in legal parlance the  ratio legis ( ʿilla), that the scriptural ( aṣl) and non-scriptural ( farʿ) situation share. Extending religious rulings to analogous situations not addressed in Revelation transfers to them not only the legal status but also the ethical value associated with it. The practice of legal analogy, as Vishanoff states, is based on the idea that “good acts are good because of some characteristic they have, and that other acts with similar characteristics are therefore also good.”40 I examine how jurists understand the relationship between the original case and the  ratio legis ( ʿilla), i.e., the commonality between two legal instances that allows one to transfer a ruling from the source ( aṣl) of the Law 38   David R.  Vishanoff,  “The Ethical Structure of Imām  al-Ḥ aramayn  al-Juwaynī’s Legal Theory,” in  Islamic Law and Ethics, ed. David R. Vishanoff (Verndon, VA: International Institute of Islamic Thought, 2020), 11 and 20–23. 

39   Since this study investigates the procedure of legal analogy, it omits scholars who reject its validity, most of whom belong to the Shīʿa and the Ẓāhirī school but also can be found among the early Muʿtazila (cf. Zysow,  Economy of Certainty, 167–187). 

40   Vishanoff, “Ethical Structure of Imām al-Ḥ aramayn al-Juwaynī’s Legal Theory,” 28. 
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to an unprecedented situation  ( farʿ). What is the function of analogy in their legal thought? How is the  ratio legis identified correctly to warrant attributing a divine ruling to a legal incident not mentioned in Scripture? Looking at the way jurists determine the correctness of  rationes legis, I also probe whether they utilize the grounds that give rise to the legal norm ( ḥukm), in particular the pairs of praise/blame and benefit/harm, to identify the  ratio legis. Is the ethical content of the original ruling reflected in the  ratio legis and does it play a role in correctly identifying the latter? 

This study deliberately retains the focus on the legal work of these five scholars. It hopes to complement the research by scholars, such as George Hourani, Richard Frank, Ayman Shihadeh, and Sophia Vasalou, who approach the subject matter from the perspective of theology and ethics, drawing attention to the importance of legal considerations for ethical theories. Examining the interplay between ethic and law does not neglect the theological dimension. Theology provides some background but it is not the focus of this study to investigate, as, for example Omar Farahat, Eissa, Abdul-Rahman Mustafa, and Rami Koujah do, whether and how theological school affiliation influences legal doctrines. Rather, I look at a particular set of relations between theology, ethics, and law, namely between the goodness of the Law – its ethico-legal dimension – and how this goodness is defined, and how it is applied (or not) when the Law is extended in analogy to situations not directly covered by the textual evidence. Theological affiliation, we will see, is not a cause for a particular position in legal theory, but explains the parameters within which a jurist operates. 

By looking more restrictedly at the sphere of law, I also want to draw out how the different ethical theories exhibited by our 5th/11th century Muslim scholars affect their view of ordering society – a worldview that is reflected in their conceptualization of legal analogy ( qiyās). The way legal analogy is conceptualized is, on the one hand, driven by the practical needs of society to adjudicate situations not expressly addressed in the Law but, on the other hand, also reflects the desire to regulate human behavior beyond the letter of the revealed word in close alignment with the divine Law, and, thus, with God’s intention as expressed in Revelation. Legal reasoning, as Wael Hallaq puts it, aims at coming “closest to the law decreed by God.”41 At the same time, out of practical considerations, legal reasoning strives to provide a stable and consistent law for Muslim society. Since divine rulings are at once ethical as well as legal applying them to analogous situations transfers to them their ethico-legal value. Investigating how legal analogy, particularly the  ratio legis, is conceived of and employed therefore sheds light on questions of the human 41   Wael B. Hallaq, “A Tenth-Eleventh Century Treatise on Juridical Dialectic,”  The Muslim World 77 (1987), 199. 
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ability to understand God’s legislative intent. It reveals the way in which jurists deem the ordering of society to be pleasing to God and ensuring otherworldly salvation for the individual believer. 

Intertwined with approaches to legal methodology is the notion of religious culpability  (taklīf ). Are humans held accountable in the Afterlife for all of their conduct in this world, or only for those acts for which God specifically prescribes a course of action in the revealed Law? Does the religious Law regulate all of human experience and action or are there areas that fall beyond the purview of God’s legal intent in which humans autonomously, i.e., without divine instruction, evaluate and determine their behavior? If human culpability toward God extends only to following the textually established laws, then, theoretically, all acts that Revelation does not  explicitly address lie outside of the revealed Law (this would be an extreme literalist position).42 Such acts would have to be assessable according to ethico-legal standards that are driven by purely rational mundane considerations. Throughout Islamic history we encounter debates over the limits of divine guidance and the religious laws.43 The scope allowed for human rational investigation into ethical and legal normativity varies greatly among Muslim scholars, depending often primarily on theological commitments. Muʿtazilīs endorse the intellect’s ability to arrive at norms independently from Revelation. The opposing position, articulated by Ashʿarī scholars, rejects such freedom in assessment, and instead turns to language as a tool to assess ethical and legal normativity in the revealed word of God. In addition, the scope given to analogizing unaddressed incidents, and thereby integrating them into the religious Law,  is  influenced  by  scholars’ understanding of how language works. Whether the language of Revelation is treated as utterance ( lafẓ) or meaning ( maʿná) expressing God’s inner speech influences jurists’ understanding of the nature and role of analogy and how to correctly determine the  ratio legis. 

As we will see throughout the study, there is no clear-cut dependency of school of law with the positions held on the  ratio legis, confirming Eissa’s findings.44 

42   For  a  detailed  analysis  of  how  theological  position  and  hermeneutics  influence  the answer to how to assess acts prior to Revelation, see Reinhart ( Before Revelation, 29–76) and Eissa  (Jurist and Theologian, 165–237 ). 

43   Zysow argues that the Ḥanafī Muʿtazilī al-Jaṣṣāṣ (d. 370/980) left “vast areas of human endeavor to private evaluation”, namely all those legal areas in which no explicit  ratio legis is expressed in the scriptural sources (Zysow,  Economy of Certainty, 229). A similar position is voiced by the 18th century Zaydī scholar al-Shawkānī (1759–1834), who leaves it to the  ijtihād of the individual, binding only on herself, to find a solution to cases not addressed in Revelation (cf. Ahmad Dallal, “Appropriating the Past: Twentieth-Century Reconstruction of Pre-Modern Islamic Thought,”  Islamic Law and Society 7, 1 [2000], 350–352). 

44   See Eissa,  Jurist and Theologian, Chapter 3 The Theology of  Qiyās, 93–163. 
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Yet, a good measure of predictability exists when it comes to ethical theory and  theological  affiliation. Theological  school  doctrine  influences  in  particular these scholars’ approach to legal language. Still, as apparent with regard to al-Shīrāzī and al-Juwaynī – both contemporaries and adherents to Shāfiʿism and Ashʿarism – each of these schools of thought encompasses a wide variety of views without breaking the fold.45 This study also hopes to highlight the need for paying attention to the differences among scholars of the same school of law or theology. Schools of thought like Muʿtazilism, Ashʿarism, and Māturīdism are large umbrellas under which a wide spectrum of scholars aggregate who may hold a variety of sometimes incompatible views. Assumptions about school doctrine may lead to questioning a person’s fidelity to the school (as has been done with al-Shīrāzī), and calling a school ‘rationalist’, as often applied to the Muʿtazila, may miss the a-rationality of some of their positions. 

The study is divided into six chapters. Chapter 1 lays out some basic features of Muʿtazilī and Ashʿarī thought on epistemology, ethics, and God’s speech. 

It also provides a brief  Abriss of the main characteristics of Māturīdī theology. The outline of theological commitments is not meant as a comprehensive portrayal of these schools’ positions but to facilitate tracing basic ideas and arguments around which our scholars construct variations and which help to situate their thought within their school of theology. Chapter 2 through 6 surveys the position of our five jurists on the relationship between ethical and legal norms, including how to obtain moral knowledge, and how the ethical value of an act relates to its legal status. It investigates for each of these jurists the role they assign to analogy, paying special attention to the methods used to identify the  ratio legis and whether or not the  ratio legis is informative about God’s legislative intent and the ethical content of the divine Law. 

My analysis of these five jurists builds on the previous work of scholars such as Zysow, Hasan, Hallaq, and others, who have written on the development 45   Rumee Ahmed’s close comparison of Abū Zayd al-Dabbūsī and Muḥammad b. Aḥmad al-Sarakhsī (d. 483/1090, 490/1096 or 495/1101) shows how slight differences in definition are driven by different worldviews of the role and function of Islamic Law (Rumee Ahmed,  Narratives of Islamic Legal Theory  [Oxford: Oxford University Press, 2012]). 

Sohaira Siddiqui’s comparison of al-Shīrāzī and al-Juwaynī on legal analogy ( qiyās) highlights the idiosyncratic approach displayed by scholars of the same school of law and theology (Sohaira Siddiqui, “Jadal and  Qiyās in the Fifth/Eleventh Century: Two Debates between al-Juwaynī and al-Shīrāzī,”  Journal of the American Oriental Society 139, 4 [2019]: 923–944). Soufi argues that the Shāfiʿī acceptance of indeterminancy in matters of law was deliberately sought and valued as a way to enable the practice of  ijtihād, which was deemed an important aspect of people’s individual responsibility on the Day of Judgment (Youcef L. Soufi,  The Rise of Critical Islam: 10th–13th Century Legal Debate [Oxford: Oxford University Press, 2023], 153–155). 
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of Islamic jurisprudence and analogical reasoning. It adds a detailed presentation of these jurists’ positions on legal analogy and the  ratio legis and how these intersect with their ethical doctrines and theological commitments. It continues the work of scholars such as Hourani, Frank, Vasalou, Omar Farahat, Shihadeh, Anver Emon, Mariam al-Attar, Mairaj Syed, and others on ethical theories in Islam and the interplay between ethics and law. Yet, it also highlights the subtle shifts of positions that become apparent by a close comparison of members of the same school of theology and/or law. My study also provides a counterpoint to Hourani, who argued that Muslim scholars held that there was no unifying ethical principle in divine rulings, though he admits that this position only holds for the formative period of Islam.46 Likewise, this study chal-lenges Fazlur Rahman’s claim that law  ( fiqh) was not concerned with issues of speculative theology ( kalām), especially prior to al-Ghazālī because, as he maintains,  fiqh only requires a God who commands and prohibits and a religiously accountable person  (mukallaf ) whose duty it is to obey. Theologians, philosophers, and mystics left the practical field of ethics to law, and, hence, no comprehensive and systematic moral philosophy developed in Islam.47 Yet, as we will see throughout this study, the Euthyphro dilemma was a question of intense interest not only to theologians or ethicists but to jurisprudents alike. 

The answer given influences the way a jurist constructs legal values and, thus, informs the believer’s conduct on her path to salvation. 

I hope to highlight the interplay, not dependence, between theology, ethics, and law by showing that the goodness of God’s Law, i.e., its ethical content, was always understood as  maṣlaḥa, though Muslim scholars found a variety of answers to what constitutes  maṣlaḥa, how to recognize it, and how to employ it in the law-finding process. And, while this study alone is not able to answer 

‘why’ Ashʿarism and Māturīdism became the dominant theological schools,48 

it hopes to give some insight into ‘how’ they did so in the sphere of the Law. 

46   Hourani, “Two Theories of Value,” 57 and 62. 

47   Fazlur Rahman, “Functional Interdependence of Law and Theology,” in  Theology and Law in Islam, Georgio Levi Della Vida Conferences, ed. G.E. von Grunebaum, (Wiesbaden: Harrassowitz, 1971), 90–93; idem,  “Law and Ethics in Islam,” in  Ethics in Islam, ed. 

Richard G. Hovannisian (Malibu, CA: Undena Publication, 1985), 9–10. 

48   Hourani attributes the defeat of the Muʿtazilī ethical theory that good and bad can be rationally discerned to the creed promulgated by the caliph al-Qādir (r. 381–422/991–1031). 

He argues that the caliph and the Sunni  ʿulamā ʾ, i.e., Ashʿarīs and traditionalists, joined forces to provide a “solid front against the Shiʿite Buwayhid sultans” (George F. Hourani, 

“Divine Justice and Human Reason in Muʿtazilite Ethical Theology,” in  Ethics in Islam, ed. 

Richard Hovannisian [Malibu, CA: Undena Publication, 1985], 82). His argument highlights the need for further integrating the historical context to trace the development of legal thought. 

Chapter 1

Theological Commitments

Working in the field of legal theory, one quickly recognizes the influence of theology on the way jurists approach and interpret the divine Law. After all, most jurisprudents are also theologians. How they think about the nature of God and His relationship to His creatures, and how humans know what they know about this world and the divine impacts the way they interpret the divine word and how they ‘translate’ it into categories relevant to the sphere of Law. 

While, as mentioned, there is no fixed relation between adherence to theological school and legal doctrine, there is a certain logic that connects basic theological positions with basic legal view. Eissa convincingly demonstrates that holding a particular theological doctrine does not translate into a particular legal position. Still, as his presentation of the  Before Revelation debate shows, theological doctrine is related to holding a particular legal position because the former affects the hermeneutical framework in which a jurist operates.1 The impact  of  theological  school  affiliation  on  a  jurist’s legal thought can only be fully understood if one were to examine all possible lines of influence on his positions. Wide varieties existing within each theological and legal school prevent the feasibility of such an endeavor in any comprehensive fashion. I nevertheless argue that there are dominant theological commitments that shape legal interpretation – not as a causal relation but, similar to Syed’s findings, as one of explanation. This explanatory relationship is at play when it comes to ethical and legal norms, and the role of the religious Law in society – the topics of this study. In order to facilitate my presentation of ethical and legal norms and legal analogy in the work of our five jurisprudents, I will provide here a basic and, admittedly, simplified outline of how Muʿtazilīs and Ashʿarīs, as the two dominant schools of theology during the 5th/11th century, think about epistemology and ethics, and about God’s speech. This is followed by a short Abriss of al-Māturīdī’s theological commitments, which, though much less detailed, highlights some of the main overlaps and differences of his thought with Muʿtazilism and Ashʿarism. The positions here presented are meant to facilitate tracing the rudimentary ideas and arguments around which our scholars construct their variations. It is likely that no individual scholar holds the line of argumentation presented below in exactly that way. This sketch, nevertheless, 1  See Eissa,  Jurist and Theologian, Chapter 4 The Rule of Law Before the Law, 165–237. 
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Chapter 1

highlights the key theological commitments that underlie the construction of ethical and legal normativity in the thought of our five jurists. Each school of theology, despite the multiplicity of positions among their adherents, is characterized by a dominant commitment. Muʿtazilī thought is permeated by their commitment to God’s justice ( ʿadl); Ashʿarī argumentation safeguards God’s omnipotence ( qudra) and otherness; and Māturīdī approaches to law and ethics reflect their alligiance to God’s wisdom ( ḥikma). The dominant commitment of a school of theology shapes, or in Syed’s words constrains, the options of its members in articulating their varied solution to particular questions.2 

Syed lists three core positions that explain the “character of reasoning” in both Muʿtazilī and Ashʿarī thought: their moral epistemology, their position on the nature of God’s justice, and on the character of voluntary human action.3 

I would argue that their respective position on the nature of God is the primary explanatory factor, from which the other two positions flow, which seems to bear out in Syed’s presentation of the Muʿtazilī and Ashʿarī solutions to moral agency and responsibility.4 These preeminent loyalties to God’s justice, omnipotence, and wisdom, respectively, are part of the meta-ethics that help explain scholars’ ethical theories and the impact they have on their legal thought. 

1 

Muʿtazilī and Ashʿarī Approaches to Epistemology, Ethics, and Speech

Muslims generally agree not only upon the existence of God, but also that this mundane life is but a prelude to a life after death. As a salvation religion, Islam teaches that the ultimate purpose in human life is to achieve “supreme success” 

( al-fawz al-ʿaẓīm), attained not only by belief in God but by doing and enjoin-ing ‘good’ in this world, often expressed by the Arabic roots  ḥ-s-n and  ṣ-l-ḥ.5 

Disagreement, however, exists over how this is achieved or more precisely how one knows that something is ‘good’ and how to act ‘good’ to reach salvation. 

2  In his study on coercion, Mairaj Syed highlights the role of these basic theological commitments in the articulation of legal positions, calling them ‘constraints’ for the wider variety of possible views that can be constructed around them, the ‘contingencies’ (Mairaj U. Syed, Coercion and Responsibility in Islam: A Study in Ethics and Law [Oxford, Oxford University Press, 2017], 4). 

3 Syed,  Coercion and Responsibility. 17. 

4  See ibid., chapter 1 and 2, esp. 32, 34, 68, 78, and 94. 

5  See Maurice Borrmans, “Salvation,”  Encyclopaedia of the Qurʾān, general editor Jane Dammen McAuliffe, http://dx.doi.org.proxy.library.georgetown.edu/10.1163/1875-3922_q3_EQSIM_00368. 
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At the intersection of moral epistemology with Revelation, Muslims pose questions of whether God commands an act because it is good, or an act is good because He commands it. As known from Socrates’ Euthyphro dialogue, this is not a novel conundrum. The answers given6 depend, as Hourani, Frank, and Farahat point out, on scholars’ understanding of the relationship between the divine and human world and their approach to epistemology.7 In Islamic intellectual history, one side of the debate holds that God commands an act because it is good; this position is associated with the Muʿtazilī school of theology. The other side of the debate, associated with Ashʿarism in theology, favors the view that one only knows an act to be good because God commands it. 

I will call these two approaches Muʿtazilism and Ashʿarism, respectively, though it needs to be emphasized that there is not on every issue such a clear dividing line and within each group there exists a wide spectrum of views. We find Muʿtazilīs who hold what amounts to an Ashʿarī position and vice versa. 

I also refrain from labeling them as objectivist and subjectivist ethics, natural law ethics, or divine command theory, as these labels are controversial and sofar no agreed upon nomenclature exists.8

1.1  

 Human Experience and Normativity

One important difference between Muʿtazilīs and Ashʿarīs is their way of thinking about human experience and epistemology. Muʿtazilīs generally emphasize the commonalities that exist among human beings. Despite variation among people’s attitudes, tastes, customs, and laws, human nature, they hold, is the same with regard to some things. Not only do we all experience pleasure and pain but there is also our shared sense of good and evil. This is manifest, it is claimed, in that people generally agree that lying ( kidhb,  kadhib) is bad and truth-telling ( ṣidq) is good. Some acts are deemed universally bad, such as injustice ( ẓulm), as well as acts that are abhorrent to human nature.9 The 6  Muslim scholars’ answers to the Euthyphro dilemma are, of course, more complex and nuanced than I am able to portray in the context of this study. 

7  For details, see Hourani,  “Two Theories of Value”; Frank,  “Moral Obligation”; Farahat, 

“Commands as Divine Attributes,” idem,  The Foundation of Norms. 

8 Ibid., 179; Shihadeh, “Theories of Ethical Value,” 402. Austin argues, for example, that the Muʿtazilī and the Ashʿarī school of theology both fall within the divine command theory. 

See  Michael W. Austin,  “Divine Command Theory,”  Internet Encyclopedia of Philosophy, 

< https://www.iep.utm.edu/divine-c/#H3>. Emon differentiates between ‘hard natural law’ 

and ‘soft natural law’ according to a scholar’s fusion of fact and value (see Anver M. Emon, Islamic Natural Law Theories [Oxford: Oxford University Press, 2010]). 

9 Farahat,  Foundation of Norms, 28, 31, and 33; Sophia Vasalou,  Moral Agents and their Deserts: The Character of Muʿtazilite Ethics (Princeton: Princeton University Press, 2008), 16; Mariam al-Attar,  Islamic Ethics: Divine Command Theory in Arabo-Islamic Thought  (New York: 
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confidence in a shared human reality leads Muʿtazīlī scholars to advocate for the existence of universal norms that are equally discernable by all rational human beings, even if the evaluation of a particular act depends on the configuration of circumstances in which it occurs.10

The confidence in universal norms leads Muʿtazilīs to apply them not only to the mundane world, but also to the divine. What is good in the eyes of God is experienced as good in the eyes of people. The influential Baṣran Muʿtazilī Abū 

Hāshim al-Jubbā ʾī (d. 321/933) explicitly argues against a difference between the realities of the known and unknown world.11 Out of this sense of a shared universe, Muʿtazilīs endorse analogizing from this world to the realm of the divine ( qiyās al-ghā ʾib ʿalá l-shāhid), notwithstanding the difference between God and His creatures.12 Assuming continuity between this world and the beyond, they, thus, hold that God commands something because it is good.13

In contrast to the Muʿtazilī confidence in a uniform universe and shared normativity, Ashʿarī scholars are skeptical about human ability to discern universal, stable norms. The existence of different laws among different communities and the lack of agreement on what is right and wrong leads them to reject the possibility of objective norms. Instead, they point toward the subjectivity of human experience.14 Zayd hitting ʿAmr may be good in the eyes of Zayd (as an act of justice, revenge or sadistic pleasure), but is experienced as bad by ʿAmr (as an act of inflicting pain or injustice). Lying to save a prophet is a good act, though still deceitful to the person being lied to. Hence, Ashʿarīs argue that no one, single act can be evaluated by everyone uniformly as good or bad. Acts do Routledge Taylor and Francis, 2010), 70; SophiaVasalou, “Equal Before the Law: The Evilness of Human and Divine Lies:  ʿAbd  al-Ǧabbār’s Rational Ethics,”  Arabic Sciences and Philosophy 13 (2003), 244 and 252–254. The persistence of the view of universally shared human values is evident in the Shīʿī tradition. Al-Waḥīd al-Bihbihānī (d. 1206/1791–2), for example, argues for this position with the example that everybody who witnesses a violent incestuous assault on a small child would find it equally abhorrent and reprehensible (Muḥammad Bāqir b. Muḥammad Akmal al-Waḥīd al-Bihbihānī,  al-Fawā ʾid al-ḥā ʾiriyya [Muṣawwarāt Maktabat al-Ṣadūq, n.d.], 365). Thanks go to Robert Gleave for this reference. 

10   Shihadeh, “Theories of Value,” 392–395. 

11    Al-ḥaqā ʾiq  lā  takhtalif  fī-l-shāhid  wa-l-ghā ʾib, cited in Abū  l-Ḥasan  ʿAbd  al-Jabbār al-Asadābādī,  al-Mughnī fī abwāb al-tawḥīd wa-l-ʿadl, eds. Maḥmūd Muḥammad Qāsim, Ibrāhīm Madkūr, and Ṭāhā Ḥusayn (n. p., n.d.), vol. 6/1: 41; similar statements can be found throughout  al-Mughnī, such as at 6/1: 202. 

12   See also Vasalou,  Moral Agents, 19, 23, 24–25, and 77; Farahat,  Foundation of Norms, 68 

and 80; al-Attar,  Islamic Ethics, 58 and 67–68; Mustafa,  From God’s Nature to God’s Law, 200–202. 

13   See, for example, ʿAbd al-Jabbār,  al-Mughnī, 6/1: 213. 

14   Farahat,  Foundation of Norms, 28–29 and 32; al-Attar,  Islamic Ethics, 75. 
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not have inherent ethical qualities. Rather, the ethical status of an act is always contingent on the situation and the angle from which it is evaluated. Given the subjectivity and relativity of human assessment of acts, no universal norms can be attained by human intellectual endeavors alone. Hence, to establish stable, universal values in this world outside intervention, in the form of divine Revelation,  is  needed  from  a  God  who  is  utterly  different  from  humans – 

omniscient, unique and, thus, beyond particularity and relativity.15 This Lawgiver is not only superior to and outside of the human world but, according to Ashʿarī 

scholars, completely transcendent and beyond human comprehension. God, the Creator of the Universe, they hold, cannot be understood by the limits of the human mind. He is utterly different from humans who are created and owned ( mamlūk) by Him. Hence, Ashʿarīs reject a common standard for both realms and deny the correctness of drawing analogies from this world to the divine.16 What people find ‘good’ and ‘bad’ neither applies to God nor is necessarily the same in God’s estimation. Any knowledge of God is only derivable from His Revelation. Consequently, it is only God whose command ( amr) cat-egorically informs about the goodness of what He commands and the badness of what He prohibits ( nahy).17 Any ethical inquiry, thus, has to start with God’s revealed word. As Farahat remarks, “the central importance of God’s speech … 

is its potential for guiding human action.”18

1.2  

 Epistemology and Ethics

These two positions on human moral experience and the ability of the intellect to discern universal ethical norms are linked to different approaches to 

‘knowledge’. Without going into great detail here, the main difference between Muʿtazilīs and Ashʿarīs are not so much conceptions of obtaining knowledge, but whether knowing the ontological truth or state of the object of knowledge includes ethical evaluations. Muʿtazilīs, in particular the Baṣran branch of 15   Farahat,  Foundation of Norms, 121; al-Attar,  Islamic Ethics, 113; Mustafa,  From God’s Nature to God’s Law, 199–200. 

16   Cf. Vasalou,  Moral Agents, 128; Farahat,  Foundation of Norms, 80–81; Mustafa,  From God’s Nature to God’s Law, 184–188. The Ashʿarī rejection of analogizing from the seen to the unseen precludes, in theory, any correct statements on the Divine. Some scholars circum-vent this principle by arguing that such analogies are valid, yet remain on the level of probability ( ẓann), not certainty ( qaṭʿ) (cf. Mụhammad b. ʿUmar al-Ḥusayn Fakhr al-Dīn al-Rāzī,  al-Maḥṣūl fī ʿilm uṣūl al-fiqh, 2 vols. [Beirut: Dār al-Kutub al-ʿIlmiyya, 1408/1988], 2: 331). 

17   Farahat,  Foundation of Norms, 30. 

18   Ibid., 108. 
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the school, hold that knowledge of an object is the result of reasoning.19 It is known not from the ontological truth or state of the object but from the ways of obtaining information about the object – be that through sense perception, logical argumentations, experience or a combination of methods of reaching knowledge. Hence, knowledge about an object of knowledge is different from and independent of the object and is posterior to it; knowledge of an object is not the same as the object of knowledge as thing-in-itself. This means for ethical normativity that the intellect does not produce ethical norms about an act (object of knowledge), i.e., it is not the source of judgment, but is a tool to process information obtained through the external world (senses, experience, logical reasoning) about the nature of the thing/act. The goodness of an act exists prior to and independently from its rational assessment. Normative judgments are obtained on account of reasoning about the act under consideration.20 

Correct reasoning leads to the correct assessment of the thing-as-it-is. The fact and the norm concluded about it are intertwined and are, when correctly assessed, the same. For example, all intelligent people, it is argued, necessarily know that avoiding harm and seeking benefit is good as well as that praise is good and blame is bad.21 Coming to a different assessment about these acts is either on account of faulty reasoning (i.e., being foolish) or on account of supplementary information, as in the case of cutting off a gangrenous limb (harm) to safe a person’s life (benefit).22

For later Muʿtazilīs, under the influence of Abū Hāshim al-Jubbā ʾī, the ethical value of acts is not essential to the acts themselves, but derives from the configuration ( wajh) or state ( ḥāl) in which an act occurs. The criteria by which to assess acts, however, may differ. One can assess an act in deontological or in teleological terms. From a deontological perspective, it is obligatory to tell the truth, and hence, truth-telling is good, whereas lying is bad because the liar fails to fulfill an obligation. The obligation to tell the truth is based on the shared objective reality among humans in which knowledge about a fact corresponds to its reality, and that knowledge about reality is tied to action; namely acting in correspondence to one’s knowledge about reality. Something that corresponds to its reality is ‘good’ in the sense that there is agreement between a fact and the knowledge about the fact, i.e., epistemologically. When a person 19   Ibid., 33. 

20   Ibid., 35, 36, and 148. 

21   Ibid., 37–40. As Vasalou points out when discussing ʿAbd al-Jabbār’s arguments for God doing only good acts, the distributor of praise and blame is society and, hence, one may see morality as a product of social conditioning (Vasalou, “Equal before the Law,” 255). 

22   Shihadeh, “Theories of Value,” 394. 
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willfully and consciously lies – thereby acting contrary to the objective reality of the fact she knows – she violates the correspondence between the fact spoken about and its reality. The deontological ethics of the badness of lying, one may say, is meta-ethically a product of the Muʿtazilī emphasis on justice ( ʿadl). Lying is contrary to the reality of what one knows and, thus, is bad and a form of injustice. While, given a uniform moral universe, such an action could potentially apply to God, God’s preeminent justice ensures that He does not ever lie.23

In contrast, approaching ethics teleological, lying is bad when it is harmful and without benefit or when its benefit is less than the harm incurred. As we will see, Muʿtazilī ethical theories of the 5th/11th century exhibit both deontological and consequentialist elements, despite a common understanding of good and bad in terms of harm and benefit. Moreover, even among Muʿtazilīs there appears to have been a shift historically toward favoring a consequentialist ethics. ʿAbd al-Jabbār still draws on both deontological and consequentialist factors when assessing acts; Abū l-Ḥusayn al-Baṣrī favors consequentialist considerations; and the later Muʿtazilī Ibn al-Malāḥimī (d. 536/1141) also tends toward a consequentialist analysis of acts.24

The other approach to knowledge, espoused by the Ashʿarī school of theology, conceives of knowledge as recognizing a thing for what it is, i.e., grasping its ontological truth by the person reflecting about it. Like Muʿtazilīs, Ashʿarīs hold that reasoning is the process which leads to knowledge and by which one attains some form of representation of reality. For Ashʿarīs, the mental state of knowing is the same as the object of knowledge; for the person who obtains knowledge, her knowledge of something becomes identical to the reality of the thing known. Yet, and here Ashʿarīs differ from Muʿtazilīs, this knowledge about the ontological state of the object of knowledge (its factuality) does not include normative knowledge; normative value is not known necessarily from reasoning or from obtaining knowledge about a thing.25 That something is perceived as true, does not make it good.26 The normative value of the object of knowledge (act under consideration) is not intrinsic to it, because harm and benefit are, as mentioned above, agent-specific. Judging an act as good or bad 23   Vasalou (“Equal befor the Law”) presents ʿAbd al-Jabbār’s arguments for why God does not lie. She, however, does not explain why truth-telling is good in the first place. Understanding truth to be good in epistemological terms, i.e., its correspondence to reality, fills this lacuna. It also explains why ignorance as the lack of knowledge about reality is deemed bad (cf. ʿAbd al-Jabbār,  al-Mughnī, vol. 6/1: 10). 

24   See Shihadeh, “Theories of Value,” 392–395. 

25   Farahat,  Foundation of Norms, 48. 

26   The correspondence of truth to goodness is what in Muʿtazilī thought makes lying bad. 

22

Chapter 1

is not obtained from the nature, type or property that is attached to it. Rather, it is the subjective assessment of the act by an individual, for whom the reality of the assessment with regard to her own knowledge is nevertheless known.27 

Zayd knows that hitting ʿAmr is good, and ʿAmr knows that being hit by Zayd is bad. The moral assessment of an act is known as true to the person experienc-ing it, though it is not intrinsic to the act. Normativity can only be known in relative terms – not absolute or universal. 

1.3  

 The Role of Revelation

The Muʿtazilī  confidence  in  the  intellect’s ability to determine normativity seems to preclude any need for Revelation or prophecy. Yet, this is not the case. 

Muʿtazilīs affirm that humans are still in need of God sending His prophets and Revelation because, in contrast to God, the human intellect has its limits – 

it is imperfect – and, hence, some norms need to be revealed for humans – in particular those that inform them about how to secure salvation. Only from Revelation are reward and punishment known. God’s purpose with sending His Law and imposing culpability  (taklīf )  upon  humans  is  to  benefit  them through reward in the Afterlife.28  The  religious  Law  confirms  what  people already know about the mundane and divine realms through reasoning but, more importantly, supplements their knowledge of the path toward salvation.29 

People know that God’s commands are good because God, being just, perfect and all-knowing, does no evil, and, hence, commands only what is good.30 

Revelation informs about those acts to which the intellect is unable to assign a stable norm, such as the goodness of fasting during Ramaḍān or supererogatory prayer.31 Only through Revelation do people know that fasting in Ramaḍān is commanded, that the number of daily prayer is five, that the punishment for stealing ( sariqa) is amputation, and that taking interest ( ribā) is prohibited. 

Moreover, only the divine Law informs that acting upon these commands and prohibitions is rewarded in the Afterlife. While, for Muʿtazilīs, Revelation is not a prerequisite for knowledge of the existence of the Creator, it is needed in order to know that reward awaits the servant of God in the Hereafter for obedience 27   Farahat,  Foundation of Norms, 53 and 60. 

28   Vasalou,  Moral Agents, 29, 32, 48–49, and 71; idem,  “Equal before the Law,” 250–252; Binyamin Abrahamov, “ʿAbd al-Jabbār’s Theory of Divine Assistance  (Luṭf ),”  Jerusalem Studies in Arabic and Islam 16 (1993), 41 and 43; Eissa,  Jurist and Theologian, 169. 

29   Ibid., 178–179. The same argument has been made by Reinhart ( Before Revelation, 159). 

30   Vasalou,  Moral Agents, 28–29 and 49; Eissa,  Jurist and Theologian, 202–203 and 233. 

31   While ʿAbd al-Jabbār holds that the goodness and praiseworthiness of supererogatory prayer ( nawāfil) is only known by the Law, his predecessor Abū Hāshim al-Jubbā ʾī deems them rationally accessible (ʿAbd al-Jabbār,  al-Mughnī, 6/1: 37). 
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to those divine commands that are not rationally knowable.32 God’s justice – 

one of the most “pivotal” commitments of Muʿtazilī thought33 – coupled with a belief in uniform normativity also leads Muʿtazilī scholars to apply rationally knowable legal categories like obligation to God. God is obliged to provide His obedient servant with the promised reward, or else He would be unjust, which is impossible for God.34

For Ashʿarīs, by contrast, Revelation is the start of normativity. Without Revelation, one cannot truly know the possibility of salvation. God is the source of normativity that creates universal norms in this world. Without the divine information, good and bad remain subjective norms evaluated according to what serves the subjective purpose of the human agent to attain benefit or prevent harm. It is only with Revelation that the normative value of an act in the eyes of God is knowable.35 However, doing what is ‘good’ in the eyes of God is always only a  possibility to salvation. It is only a ‘possibility’ because in order to preserve God’s omnipotence, Ashʿarīs also reject that salvation is earned on account of one’s deeds.36 Rather it is God’s generosity and benefaction  ( faḍl,  tafaḍḍul,  niʿma) that grants eternal bliss.37 A person’s obedience to God’s commands is not a sure path to paradise but facilitates it; and, in principle, God could forgive or even reward what in human estimation is a most heinous crime. 

Hence, Ashʿarīs spend much of their inquiry on how to interpret the language of the revealed world to be guided to a god-pleasing life. The Law is much less defined in terms of ethics than in terms of the deontological perspective of obedience. People are obliged to obey God’s commands and prohibitions not only as potential key to their salvation but because it is their obligation to obey 32   Farahat,  Foundation of Norms, 23, 72, and 75; Vasalou,  Moral Agents, 29, 32, 45, and 71. 

33   Shihadeh, “Theories of Ethical Value,” 384. 

34   See, for example, ʿAbd al-Jabbār,  al-Mughnī, 6/1: 46. 

35   Farahat,  Foundation of Norms, 56–57 and 59; Vasalou,  Moral Agents, 128. 

36   There is, however, no uniformity among Ashʿarī scholars regarding the importance of deeds. While al-Ashʿarī rejects the performance of good deeds as a way to reach salvation, al-Ghazālī emphasizes that faith has to be accompanied by deeds (cf. al-Ghazālī, Letter to a Disciple, Ayyuhā ‘l-Walad [bilingual English-Arabic edition translated with an Introduction and Notes by Tobias Mayer, Cambridge: Islamic Texts Society, 2005], 8–11). 

37   See Abū l-Ḥasan ʿAli b. Ismāʿīl al-Ashʿarī,  Risāla ilā ahl al-thaghr (Riyadh: Markaz al-Turāth, electronic edition 2013, of print edition, edited by ʿAbdallāh Shākir al-Maṣrī, Lebanon: Maktabat al-ʿUlūm wa-l-Ḥikam, 1409/1988), 141–145, 151–152 (electr.)/ 266–268, and 276– 

277 (print); ʿAbd al-Malik b. ʿAbdallāh al-Juwaynī,  Lumaʿ al-adilla fī qawāʿid ʿaqā ʾid ahl al-sunna wa-l-jamāʿa (Riyadh: Markaz al-Turāth, electronic edition 2013, of print edition, edited by Fawqiyya Ḥusayn Maḥmūd, Beirut: ʿĀlam al-Kutub, 1407/1987), 41 (electr.)/ 122 

(print). 
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their Creator, irrespective of His reward. Belief in humans’ utter dependence on the mercy of an all-powerful God, together with people’s inability to rationally determine any stable normative conduct, disposes Ashʿarīs toward the view that the divine Law addresses all of human conduct. Hence, they argue for an all-encompassing religious Law or legal universality.38

1.4  

 Language and Law

These  different  approaches  by  Muʿtazilīs and Ashʿarīs to epistemology and ethics  influence  their  interpretation  of  the  divine  Law.  More  specifically, it impacts the way those instances are resolved that are not directly addressed in Revelation.39 How is it known that the legal solution a jurist comes up with for a particular case is good in the eyes of God and corresponds to the same moral value as God’s revealed command? These questions come to the foreground in the way jurists conceive of the procedure of analogical reasoning ( qiyās). Key here is the  ratio legis ( ʿilla). The presence of the  ratio legis in both the scripturally ruled upon and undetermined case warrants to transfer the divine ruling to the new case, and, thus, extend to the act in question God’s legal intent as expressed through His laws.40 Since Scripture is interpreted through language, the way scholars interact with the word of God and how they understand speech to establish meaning influences their conception of the epistemology and ontology of the  ratio legis. Leaving aside the complexities of how different scholars understand the nature of God, His essence, attributes, and what is accidental to Him, one significant aspect of Muʿtazilī and Ashʿarī conceptions of the divine speech is tied to their notion of continuity or discontinuity between the mundane and divine realms. 

Muʿtazilī confidence in a continuous, shared objective normativity extends to their speech theories. They generally favor a conception of speech as utterance  ( lafẓ). Speech is an arrangement of purposeful utterances, or sounds, that are produced at a specific point in time to create a given impact.41 These utterances, hence, are arranged according to what the speaker wants to 38   See Sohaira Siddiqui,  Law and Politics under the Abbasids: An Intellectual Portrait of al-Juwayni (Cambridge: Cambridge University Press, 2019), 105–106. 

39   Eissa argues that the “Before Revelation” debate, i.e., the legal status of acts prior to God sending down His Law, is a proxy for discussions over human ability to discover rulings for actions not commented on in Revelation as well as whether people even without Revelation are required to search for and know the existence of God  (Jurist and Theologian, 170–171 ). 

40   For a succinct presentation of the debate over the validity of analogical reasoning see Mustafa,  From God’s Nature to God’s Law, 212–228. 

41   Farahat,  Foundation of Norms, 97 and 100–103. 
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express at that moment in time to whoever is the addressee of these utterances. As communication, speech presupposes the existence of a recipient and a time-specific communicative situation.42 As physical utterance, speech is a time-dependent accident.43 For Muʿtazilīs, divine speech, not being fundamentally different from human speech, follows the same pattern. God speaks at a particular point in time, namely at the time of Revelation, conveying His communicative intent through the Prophet Muḥammad. Hence, Muʿtazilīs hold that the Qurʾān as God’s spoken word has been revealed at a particular point in time; it is temporal ( ḥādith) and, thus, not co-eternal with God.44 Revelation as an act in time is, however, not the same as that to which the speech refers to, namely the thoughts and intentions of the Speaker/God – they are eternal with God on account of Him being able to speak eternally. Revelation itself does not generate a normative judgment because the normative value of the act under consideration exists time-independently from the spoken word. The actual spoken word at the moment of Revelation is, however, conceived of as a temporal speech act. This speech act (Qurʾān) is understandable and interpretable by humans; and conveys the meaning that the speaker (God) intended to convey in this speech act.45 The confidence in shared human experience and in a measure of continuity between this world and the unseen allows Muʿtazilīs to understand Revelation as the expressed intention of God. This intention is expressed in a language, i.e., Arabic, that can be correctly understood through analysis of the rules of human language conventions. Correct understanding of the revealed utterances, thus, leads to a correct assessment of the meaning of God’s speech. Divine command, then, is the sign ( amāra,  ʿalam) that indicates or provides supplementary information that the commanded action is good and should be done. 

As we will see in the next chapters, the Muʿtazilī  confidence  in  human ability to understand the language of Revelation also informs the way they employ legal analogy. The divine rulings are extended in analogy based on linguistic signs used in the textual statements that inform about divine rulings. 

42   Mohammad M.  Yunis Ali,  Medieval Islamic Pragmatics: Sunni Legal Theorists’ Models of Textual Communication  (Richmond, Surrey: Curzon, 2000), 30. For a discussion of Muʿtazilī conceptions of speech see also Mustafa,  From God’s Nature to God’s Law, 37–55 

and 81–83. The impact of these different approaches to speech on legal hermeneutics has been demonstrated in detail by Vishanoff,  Formation of Islamic Hermeneutics (see for Muʿtazilī interpretations 109–151, for Ashʿarism 152–189). 

43   Alexander Key,  Language Between God and the Poets: Maʿnā   in the Eleventh Century (Oakland: University of California Press, 2018), 75. 

44   Farahat,  Foundation of Norms, 106 and 109. 

45   Ibid., 106 and 148–150. 
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God indicates His legislative intent in the words He uses. He does not impose undue hardship or uncertainty on humans in deciphering His words, though humans may not always discern the intended meaning. 

Ashʿarīs have a somewhat different conception of speech. For them, speech is a meaning ( maʿná) in the mind of the speaker46 that is expressed through signs, namely arranged utterances, which are established by convention.47 

The mental speech ( kalām nafsī) is the proposition that the speaker intends to convey through the physical manifestation of that mental speech in form of utterances; the meaning of speech is independent of and prior to the use of language as physical utterance.48 The sequence of utterances used by the speaker to communicate the intended message is motivated by the usage of words (convention) and is grasped by the addressee from the context in which the words are uttered.49 Emphasizing a subjective epistemology, Ashʿarīs also espouse that the mental speech of the speaker is not necessarily the same as the meaning that the addressee understands from that speech. The recipient has to decipher or interpret the meaning of what the speaker conveys by considering a combination of the conventional assignment of meaning ( waḍʿ) to the uttered words, their literal and figurative use ( istiʿmāl), and the situational context ( qarīna) in which the words are spoken.50

With regard to divine speech, the situation for the recipient is similar. 

God’s speech as divine mental speech exists with God eternally – since God is eternally speaking.51 The Qurʾān is a manifestation of God’s mental speech.52 

However, God being utterly different from His creation means for the recipi-ents of the communication that the divine mental speech, as manifested in the Qurʾān, can only be interpreted according to human speech conventions.53 

46   Despite Alexander Key’s compelling argument to translate  maʿná with ‘mental content’ to capture all of the different nuances and dimensions in which the term is used in Arabic, I opted for translating it as ‘meaning’. The English word ‘meaning’ captures the lexical, the semantic, and the conceptual use of  maʿná as well as when it is used to express ‘sense’ and 

‘reason’ (cf. Key,  Language Between God and the Poets, 27–56). 

47   Farahat,  Foundation of Norms, 107 and 155–156. 

48   Ibid., 151 and 155–157; Ali,  Medieval Islamic Pragmatics, 30; Mustafa,  From God’s Nature to God’s Law, 56–77. We will see that al-Shīrāzī does not hold this position (see below, Chapter 5). 

49   Ali,  Medieval Islamic Pragmatics, 31. 

50   Ibid., 7 and 31. 

51   Farahat,  Foundation of Norms, 108–109 and 112. 

52   God as eternally speaking also gives rise to the Ashʿarī dogma that the Qurʾān as God’s speech is eternal. Were it an accident, it would be spoken in time and, hence, it would not endure. 

53   Farahat,  Foundation of Norms, 159. 
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When studying the Qurʾān in light of human speech conventions, it is apparent that it is beyond mundane linguistic capacities, i.e., it is discernable as an anomaly or interruption of what humanly is possible – a miracle ( muʿjiza).54 

The interpretation of God’s speech remains, however, purely within the realm of the mundane. It is always only an approximation of people’s interpretation of God’s intended meaning; they can never be sure that it actually is.55 As Mustafa remarks so succinctly, for Ashʿarīs “the textual evidence of scripture, by the very fact of its being linguistic, obscures rather than illuminates the real meaning of scripture. … The textual evidence of scripture thus becomes merely the beginning, rather than the ultimate end, of Ashʿarī legal hermeneutics.”56

The ultimate incomprehensibility of the divine mind and divine will as conceived by Ashʿarism leads, similar as in Christian Protestantism, to a constant insecurity among the believers whether they understand and interpret God’s message correctly, and are doing what is ‘good’. This insecurity about God’s legislative intent is, I argue, exactly why Muslim scholars searched for ways to alleviate such doubt.57 One avenue was the adoption of syllogistic reasoning to attain certainty in one’s arguments;58 another was institutionalizing Consensus ( ijmāʿ) as a source of Law.59 Another search for stability led to the reification of God’s legislative intent in the concept of  maṣlaḥa and employing this purpose of the Law as  ratio legis in the procedure of analogy. Articulating 54   Ibid., 110. 

55   Ibid., 114. 

56   Mustafa,  From God’s Nature to God’s Law, 77. 

57   Siddiqui makes this point with regard to al-Juwaynī (see Siddiqui,  Law and Politics). 

58   Cf. Felicitas Opwis,  “Syllogistic Logic in Islamic Legal Theory:  al-Ghazālī’s Arguments for the Certainty of Legal Analogy ( Qiyās),” in  Philosophy and Jurisprudence, ed. Peter Adamson (Berlin: de Gruyter, 2019), 93–112. 

59   To mitigate human insecurity over their lack of knowledge of what is right and wrong in the eyes of God, Ashʿarī scholars also emphasize the institution of Consensus ( ijmāʿ). 

By limiting Consensus to the agreement of the scholars of Sunnī Islam, general human subjectivity is eliminated and the result of this group’s unanimous assessment becomes – 

at least for Sunnī Muslims – a universal norm and as authoritative as the word of God. 

Farahat calls this “socially constructed universality” (cf. Farahat,  Foundation of Norms, 165 and 169). By defining the legitimate participants in Consensus narrowly, their agreement becomes universal for that group. For discussions on the concept of  ijmāʿ, see Wael B. Hallaq, “On the Authoritativeness of Sunni Consensus,”  International Journal of Middle East Studies 18 (1986): 427–454; Mohammad Hashim Kamali,  Principles of Islamic Jurisprudence (3rd revised and enlarged edition, Cambridge: Islamic Text Society, 2003), Chapter  8:   Ijmāʿ  (Consensus of Opinion), 228–263;  Bernard G. Weiss,  The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Dīn al-Āmidī (Salt Lake City: University of Utah Press, 1992), Chapter 5: The  Ijmāʿ, 181–211; George Hourani, “The Basis of Authority of Consensus in Sunnite Islam,”  Studia Islamica 21 (1964): 11–60. 
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the objective of the Law as attaining  maṣlaḥa and averting  mafsada for the five necessities of human existence, al-Ghazālī imbued the  ratio legis with ethical values that are tangibly recognizable. He thereby reified God’s legislative intent and provided a stable normative framework. 

2 

Al-Māturīdī’s Theological Commitments60

Māturīdī theology has affinities with both Muʿtazilī and Ashʿarī approaches to ethics and law. With Ashʿarīs it shares an emphasis on God’s omnipotence and with Muʿtazilīs a confidence in human rationality and universal normativity. The defining feature of Māturīdī theology, however, is its commitment to God’s wisdom. 

For Abū Manṣūr al-Māturīdī (d. 333/944), God has absolute power and freedom to set everything according to His will. Being wise, the way God orders things is based on and reflects His wisdom ( ḥikma).61 Acting with wisdom, God puts everything in its proper place ( waḍaʿa kulla shayʾin mawḍiʿahu).62 

Wisdom, thus, is the principle that guides creation, and the created world is subject to the rules of wisdom.63 The way God creates is, in the eyes of God, the way He wants it to be. However, rejecting the Muʿtazilī position on God having to do what is best ( al-aṣlaḥ),64 for al-Māturīdī, God has complete freedom and choice ( ikhtiyār) in His creating; He could have created differently. 

Hence, like Ashʿarīs, al-Māturīdī affirms that God is the sole source of ethical normativity, and He is the one who defines good and bad, not only through His commands and prohibitions, but through His very act of creation of this world. The wise harmonious ordering of the created world leads to stable ethical norms because, according to al-Māturīdī, God holds Himself to the norms 60   The following short sketch of Māturīdī theology draws primarily on Ulrich Rudolph’s analysis of Abū Manṣūr al-Māturī dī’s (d. 333/944) thought, in particular his  Al-Māturīdī 

 und die sunnitische Theologie in Samarkand (Leiden Brill, 1997). 

61   Rudolph,  Al-Māturīdī und die sunnitische Theologie, 316–317; idem, “Ḥanafī Theological Tradition and Māturīdism,” in  Oxford Handbook of Islamic Theology, ed. Sabine Schmidtke (Oxford: Oxford University Press, 2016), 289. The affinity with the Aristotelian concept of virtue ethics as well as the Muʿtazilī conception of justice ( ʿadl) are apparent, yet await a thorough scholarly analysis. 

62   Rudolph,  “Ḥanafī Theological Tradition,”  289; idem,  Al-Māturīdī  und  die  sunnitische Theologie, 333 and 334. 

63   Ulrich  Rudolph,  “Ratio und Überlieferung in der Erkenntnislehre al-Ašʿarī’s und al-Māturīdī’s,”  Zeitschrift der Deutschen Morgenländischen Gesellschaft 142,1 (1992), 80–82. 

64   Idem,  Al-Māturīdī und die sunnitische Theologie, 296 and 332. 
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He has set.65 God does not change what is bad and good at random, or else He would be foolish ( ʿabath). 

In contrast to Ashʿarism, al-Māturīdī holds that this normativity is “accessible to rational understanding.”66 God has created humans with the ability to reason. Like Muʿtazilīs, al-Māturīdī has an optimistic view on human rationality, leaving large scope to rational speculation.67 Rational investigation into God’s created world and the signs ( ayāt,  dalā ʾil) He set in it leads to knowledge about the existence of God as Creator (which most Māturīdīs hold is obligatory) and a recognition of ethical norms of good and bad.68 Underlying the view that it is a duty upon people to know of the Creator is the notion that, as Creator, God is not completely transcendent and inscrutable, as Ashʿarīs would hold, but is connected to the world He created and is recognizable from it.69 

Different from Muʿtazilī assumption of continuity between this world and the unseen, al-Māturīdī constructs a more complex relationship. He argues that God set signs and indications in this world for humans to know Him. Rational reflection, thus, leads to knowledge about the existence of God and about those norms that are stable in this world. It also leads to the recognition that the Creator is utterly different from His creation, in the same way as a builder is different from his building.70 Hence, al-Māturīdī allows only for a limited type of analogy from this world to the divine, namely an analogy that indicates difference   (khilāf ), not likeness ( mithl). Human ignorance indicates God’s knowledge, their differences His unicity, their contingency His eternity, and their impotence His omnipotence.71

Reason also leads to the recognition that humans are only able to grasp parts and traces of God’s wisdom. Hence, similar to Muʿtazilīs, Māturīdīs hold 65   Ibid., 332. 

66   Idem, “Ratio und Überlieferung,” 80–82; idem, “Ḥ anafī Theological Tradition,” 289; idem, Al-Māturīdī und die sunnitische Theologie, 332. As a corollary of this view, for Māturīdīs, the Prophet as messenger of divine information is a person who is able to distinguish between good and bad (idem, “Ratio und Überlieferung,” 81). 

67   As Pessagno notes, to act according to wisdom also means that God creates nothing with the purpose of its being frustrated (J. Meric Pessagno, “Intellect and Religious Assent: The View of Abū Manṣūr al-Māturī dī,”  Muslim World 69 [1979], 23). God, thus, wants humans to use their intellect to know Him. 

68   Rudolph,  Al-Māturīdī und die sunnitische Theologie, 256, 292–295, and 304; Murteza Bedir, 

“Reason and Revelation: Abū Zayd al-Dabbū sī on Rational Proofs,”  Islamic Studies 43, 2 (2004), 233–234, 238, and 241; Pessagno, “Intellect and Religious Assent,” 24. 

69   Rudolph,  Al-Māturīdī und die sunnitische Theologie, 292; Pessagno, “Intellect and Religious Assent,” 21. 

70   Rudolph,  Al-Māturīdī und die sunnitische Theologie, 297. 

71   Ibid., 297. 
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that Revelation is needed to inform about those matters that people cannot otherwise discern. Revelation complements and completes rational knowledge needed to act ethically.72 Only Revelation provides the full picture of God, His order, and the ethical value of acts that the intellect cannot grasp, such as fasting, the status of sinners, the intercession of the Prophet as well as the guidelines according to which God rewards and punishes.73 On the one hand, al-Māturīdī considers human reason able to determine the ethical status of acts, namely those that are inherently good or bad; independent of Revelation, one knows that lying, injustice, and foolishness are bad.74 On the other hand, al-Māturīdī holds most acts to be morally ambivalent, their ethical status only determinable in light of what God commands and prohibits.75 With regard to the role of the intellect in grasping norms, al-Māturīdī, thus, stands some-where in between Muʿtazilīs and Ashʿarīs. There is a stable system of normativity discernable to all people endowed with reason, the assessment of which is valid and correct. However, for the majority of human acts the intellect fails to arrive at a stable norm. Here, Revelation assists human reason to determine their status. The revealed Law is the standard that ultimately defines the ethical and legal assessment of acts. How this plays out in practice can be seen in al-Dabbūsī’s work discussed in Chapter 4. 

These three schools of thought about God and His relation to this world provide the canvas on which the jurisprudents presented in the following chapters paint their ethical and legal theories. Their theological worldviews constitute the underlying rationale behind many of their legal positions; they shape and constrain their intellectual manoeuvers. While not each scholar of a particular theological school holds each of the positions outlined above, their ethico-legal norm construction falls within the main parameters described here. When it comes to details, we find much variety in the same school of thought. A commitment to God’s justice, omnipotence, transcendence or wisdom may manifest itself differently in the thought of scholars belonging to the same theological school. Hence, some caution is warranted to not take the commitments laid out here at face value without looking at how they manifest themselves in the articulation of a scholar’s ethico-legal theory. 

72   Ibid., 332–333; idem, “Ratio und Überlieferung,” 81–82 and 84. 

73   Ibid., 85 note 51 and 52. 

74   Cf. also Pessagno, “Intellect and Religious Assent,” 21. 

75   Rudolph, “Ratio und Überlieferung,” 86 note 55. 
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ʿAbd al-Jabbār and the Goodness of the Law

The Shāfiʿī jurist and leading Muʿtazilī thinker of his time, al-Qāḍī ʿAbd al-Jabbār al-Asadābādī (d. 415/1025)1 discusses ethical and legal normativity in a number of places throughout his multi-volume  al-Mughnī fī abwāb al-tawḥīd wa-l-ʿadl, particular in the volumes entitled  Kitāb al-Taʿdīl wa-l-tajwīr and  al-Sharʿiyyāt. 

In the  Mughnī, ʿAbd al-Jabbār is primarily concerned with theology and, hence, his legal theory is driven by the theological commitment to God’s justice and inability to do other than good.2 The ethical thought of this prolific scholar has been the subject of a number of studies, notably by Hourani, Frank, Vasalou, Farahat, Shihadeh, al-Attar, and Heemskerk. Their work tends to approach the subject matter from a variety of angles – moral obligations, desert, suffering, rights, or to disprove the dominance of divine command theory in Islam – 

though mainly through the lens of theology. Hourani states that Muʿtazilī ethical doctrine is arrived at “largely from theological considerations  beyond the realm of law.”3 Theology is also the perspective from which Shihadeh analyzes Muslim ethical theories. And while Farahat’s study on the  Foundation of Norms in Islamic Jurisprudence and Theology emphasizes the interrelatedness of kalām and  uṣūl al-fiqh, he looks less at individual scholars than larger schools of thought. Not to detract from their valuable contributions, in what follows the dynamic interaction of ethics and law is put into the foreground.4 Bringing law into direct conversation with ethics explains, for example,  why  ʿAbd al-Jabbār defines good and bad the way he does. This examination complicates the narrative of dividing ethical theories into either teleological or deontological. ʿAbd al-Jabbar’s articulation of the ethical status of acts is a combination of both considerations, as already pointed out by Hourani, Farahat, Shihadeh, 1  For a biographical sketch of ʿAbd al-Jabbār, see Margaretha T. Heemskerk,  Suffering in the Muʿtazilite Theology: ʿAbd al-Jabbār’s Teaching on Pain and Divine Justice (Leiden: Brill, 2000), 36–53; Gabriel Said Reynolds, “The Rise and Fall of Qadi ʿAbd al-Jabbar,”  International Journal of Middle East Studies 37 (2005): 3–18. 

2  See for example ʿAbd al-Jabbār,  al-Mughnī, 6/1: 3, 127, 177, 185, 202–203, and 212. See also Robert Brunschvig,  “Muʿtazilism et optimum ( al-aṣlaḥ),”  Studia  Islamica 39  (1974), 14–16; Heemskerk,  Suffering, 112. 

3  George F. Hourani,  Islamic Rationalism: The Ethics of ʿAbd al-Jabbār (Oxford: Clarendon Press, 1971), 10, emphasis mine. 

4  Part of this chapter has been published under the title “Good and Bad on the Balance of Justice: ʿAbd al-Jabbār’s Ethical and Legal Norms,”  Journal of Islamic Ethics 8 (2024): 1–29. 
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and Heemskerk.5 Below, I first lay out ʿAbd al-Jabbār’s ethical theory and the grounds on which he considers acts to be good or bad. I then present how he applies these criteria in the legal assessment of acts. As a final step, I will look into how ʿAbd al-Jabbār understands the  ʿilla of legal analogy, probing whether the goodness of God’s legislative intent is captured in the relationship of the ratio legis to its ruling. 

1 

The Ethical Assessment of Acts

At the beginning of  Kitāb al-Taʿdīl wa-l-tajwīr, ʿAbd al-Jabbār proclaims that the purpose ( maqṣad) of his discussion is to clarify that God only does what is good ( lā yafʿal illā l-ḥasan) and unfailingly does what is obligatory.6 This statement already indicates that acts have an ethical and a legal dimension. 

Adhering to the notion of a continuous moral universe, ʿAbd al-Jabbār applies his ethical taxonomy to both God and humans. This, however, as we will see, leads to tensions and incoherence in his definitions and categories, revealing that his ethical categories in fact differ depending on whether he takes the perspective of the divine or that of the mundane. 

At the start of his presentation of ethical assessment, ʿAbd al-Jabbār divides acts ( afʿāl) into two categories. One category has no attribute adding to its existence ( lā ṣifata lahu zā ʾida ʿalá wujūdih). Such an act, he says, is neither described as bad nor as good, and is assessed as ‘permissible’ ( mubāḥ) or ethically neutral. The other category of acts has an attribute adding to its existence, namely either the attribute of being bad ( qabīḥ) or of being good ( ḥasan).7 For ʿAbd al-Jabbār, as Shihadeh points point, the normative value of acts does not pertain to the act itself, i.e., ontological, but is assessed on account of attributes added to them.8 An act is designated as ‘good’ when it has an attribute ( ṣifa) that is connected to goodness and is devoid of aspects of badness. In order to be assessed as ‘bad’, an act must not only be devoid of goodness but also must have an added aspect connected to badness.9 The attribute that is added to an act is that performing it deserves blame ( dhamm) or praise ( madḥ). An act that deserves blame is bad, whereas an act that does not deserve blame on any 5  Hourani,  Islamic Rationalism, 121–122; Farahat,  Foundation of Norms, 43–44; Shihadeh, 

“Theories of Ethical Value,” 395; and Heemskerk,  Suffering, 119. 

6  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 3, 127, 177, 185, 202–203, and 212. 

7  Ibid., 6/1: 7. 

8  Shihadeh, “Theories of Ethical Values,” 395. 

9  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 71–72. 
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grounds, ʿAbd al-Jabbār states, is good, and deserves praise.10 Throughout the elaborations on ethical norms, one notices that for ʿAbd al-Jabbār blame – its presence and absence – is the primary criterion to evaluate acts. In addition, he is unable to consistently retain the connection between good and praise, at times subsuming acts that deserve no praise under the category of good. 

For ʿAbd al-Jabbār, blame and praise are the grounds for the ethical assessment of all acts. Whether an act deserves blame or praise derives from the state ( ḥāl) or configuration ( wajh)11 in which the act occurs; it is related to an attribute ( ṣifa), matter ( amr) or meaning ( maʿná) that enables to differentiate a good from a bad act.12 This differentiating factor pertains either to the agent or to an intelligible aspect ( wajh) that results from the act.13 This two-fold perspective – looking at the agent and the consequences of the act – points toward the dual nature of ʿAbd al-Jabbār’s analysis. As will become evident below, he employs both deontological and teleological criteria to assess the ethical status of acts. ʿAbd al-Jabbār says that in order for an act to deserve blame or praise its agent has to be in a particular state, namely not compelled ( mulja ʾ) but free to engage in it or not ( mukhallan baynahu wa-baynahu).14 In addition, the actor has to be capable ( qādir) of performing the act, be purposeful ( qāṣid), and knowledgeable or cognizant ( ʿālim) about its goodness or badness. The knowledge of an action being bad or good is, thus, prior to the agent’s acting, i.e., one already knows whether an act is good or bad before doing it, because the act is done to achieve an end – or else it would be senseless.15 Based on these conditions, ʿAbd al-Jabbār maintains that blame is deserved only when the actor is able to refrain from committing the act (yumkin al-taḥarruz minhu).16 Requiring that an act is done voluntarily and 10   Ibid., 6/1: 7, 16–17, 31, and 37. It is noteworthy that in his discussion of the ethical status of acts ʿAbd al-Jabbār initially does not define good in terms of praise ( madḥ) but only in terms of absence of blame (ibid., 6/1: 7). 

11   Shihadeh, who also presents ʿAbd al-Jabbār’s ethical categories, discusses the use of the term  wajh, which he translates as configuration, in more detail, saying that it refers to the totality of all relevant factors or occurrences (“Theories of Ethical Value,” 393–395). 

12   Cf. Heemskerk for some definitions of these terms in ʿAbd al-Jabbār’s work ( Suffering, 75–79). 

13   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 7, 10, 11, 52, and 57. 

14   Ibid., 6/1: 7 and 18–19. 

15   For a detailed and nuanced presentation of ʿAbd al-Jabbār’s conception of the state of the actor and his motivation to act see Richard M. Frank, “The Autonomy of the Human Agent in the Teaching of ʿAbd al-Ǧabbār,”  Le Muséon 95 (1982): 323–355. See also Syed for how this impacts human responsibility and the difference between coercion and compul-sion (Syed,  Coercion and Responsibility, 32, 37–38, 44–45, and 51–52). 

16   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 12, 18, 19, and 26–27. 
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with purposeful capacity also leads ʿAbd al-Jabbār to exclude acts committed by a person while sleeping ( nā ʾim) or absent-minded ( sāhī) from the category of assessable. No attribute of goodness or badness adds to the very existence of the act. Such acts are neither good nor bad and fall into the category of ethically neutral ( mubāḥ).17

The second dimension in the assessment of acts pertains to their consequences. The consequentialist outlook derives from the stipulation that in order to have ethical value the act needs to be performed purposefully and knowingly, i.e., the agent must be aware of the consequences and acts in order to achieve her purpose. An action deserves praise when it results in benefit and blame when it results in harm.18 The agent, thus, already knows prior to acting whether an act is blameworthy or not. This purpose, or motivation, however, is not a causal determinant for action. As Frank’s nuanced analysis of ʿAbd al-Jabbār’s theory of action shows, the human agent needs to have some motivation or else she would have no choice and, thus, not be responsible for her actions.19 Attaining benefit and averting harm are the basic motivating factors for a person to undertake an action. However, ʿAbd al-Jabbār’s consequentialist perspective does not mean that any beneficial act is good and praiseworthy. He qualifies what is considered good, saying that an action deserves praise only when beneficence ( iḥsān), in form of benefit ( nafʿ), is directed toward someone other than the actor.20 Moreover, ʿAbd al-Jabbār says that an act of benefaction ( niʿma) is only good when it is doing good ( iḥsān),21 i.e., when it results in actual benefit. Praise, thus, derives from an aspect added to the act, namely benefit for another that is intended and actualized by the agent, who is freely doing it. 

A slightly different picture emerges for grounds of blameworthy acts. Here, harm does not have to be directed toward another. Blame,  ʿAbd  al-Jabbār maintains, is deserved when the act has neither benefit ( nafʿ) nor averts harm ( ḍarar)  greater  than  its  benefit,  when  it  constitutes  harm  without  benefit 17   Ibid., 6/1: 7, 11–12, and 71. I disagree with Leaman’s portrayal of ʿAbd al-Jabbār’s division of acts, saying that he deems even neutral acts to be good or evil (Oliver Leaman, “ʿAbd al-Jabbār and the Concept of Uselessness,”  Journal of the History of Ideas 41,1 [1980], 129). 

ʿAbd al-Jabbār clearly envisions a category of acts that are morally not assessable, into which fall acts of the sleeping or absent-minded agent or an act such as speech to which no further attribute of goodness or badness adheres. 

18   Benefit ( nafʿ) and harm ( ḍarar) are characterized by pleasure ( maladhdha) and joy ( surūr) and pain ( alam) and sorrow ( ghamm), respectively (see Heemskerk,  Suffering, 114). 

19   Frank, “The Autonomy of the Human Agent,” 353–354. 

20   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 31, 37, and 74–75. 

21   Ibid., 6/1: 39. 
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greater than the harm inflicted, or harm that is undeserved. The conscious and intentional committing of such an act is enough to incur blame, irrespective of the actual outcome.22 The decisive factor for blame is knowing that one’s act might result in harmful consequences and nevertheless committing it freely.23 

As mentioned, the agent deserves blame only when it is possible for him to refrain from committing the bad act – thereby excluding compulsory24 and unconsciously performed acts from being assessable.25

Tying the definition of ‘bad’ to the desert of blame and blame to the agent’s ability to refrain from action stands in tension with ʿAbd al-Jabbār’s description of the grounds of blame in terms of harm. It leaves, for example, open how to assess a harmful act done involuntarily, such as rolling in one’s sleep over a baby suffocating her. What is the connection between harm and bad? How to assess acts that are done involuntarily or absentmindedly has been a topic of debate among Muʿtazilīs. ʿAbd al-Jabbār follows in this question his Muʿtazilī 

predecessors Abū  ʿAlī  al-Jubbā ʾī  (d. 303/915) and Abū Hāshim  al-Jubbā ʾī 

(d. 321/933), instead of his teacher Abū ʿAbdallāh al-Ḥusayn al-Baṣrī (d. 369/980). 

The latter, according to ʿAbd al-Jabbār, holds that if a person commits a harmful act in her sleep, the act is deemed bad; though it is unclear whether Abū 

ʿAbdallāh al-Baṣrī considers such a bad act to be deserving blame.26 Frank’s study on the concept of motivation in ʿAbd al-Jabbār’s thought confirms that for him the locus of human autonomy, and thus the ability to deserve blame, lies in intentional action.27 Unintentional action is not ethically assessable 22   Ibid., 6/1: 17. 

23   Syed argues that ʿAbd al-Jabbār does not require intention for acts of injustice ( Coercion and Responsibility, 54). This statement overlooks that a blameworthy act, such as injustice, is already defined as being knowingly and intentionally done, i.e., with the capacity to refrain from it. See also below. 

24   See Frank (“The Autonomy of the Human Agent,” 349–352) for ʿAbd al-Jabbār’s conception of compelled actions. 

25   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 12, 17–19, and 26; cf. Vasalou,  Moral Agents, 33; Heemskerk, Suffering, 187. 

26   ʿAbd  al-Jabbār,  al-Mughnī,  6/1: 7 and 11–12. However, as shown below,  ʿAbd  al-Jabbār deems it conceivable that an act can be good but does not deserve praise, which are acts that legally are permissible ( mubāḥ) (ʿAbd al-Jabbār,  al-Mughnī, 6/1: 31). We will see in the next chapter that ʿAbd al-Jabbār’s student, Abū l-Ḥusayn al-Baṣrī differentiates between an act being bad and deserving blame, not continuing the Jubbā ʾī position among the Baṣran Muʿtazila. 

27   Cf. Frank, “The Autonomy of the Human Agent,” 354. Syed comes to a different conclusion, saying that ʿAbd al-Jabbār deems it possible for a sleeping agent to commit an evil act. He mentions that he holds that an act of injustice by the aware and the sleeping is being perpetrated “in exactly the same way” (Syed,  Coercion and Responsibility, 55). The difference  in  assessment  comes  from  looking  at  different  sections  of  ʿAbd  al-Jabbār’s 
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and, hence, the harmful action of a person while sleeping does not deserve blame. When Heemskerk writes that ʿAbd al-Jabbār held that acts could be bad without deserving blame, she is referring to the assessment of all of a person’s actions on the Day of Judgment. When weighing a few minor bad acts against a person’s many good acts, “the blame for his bad acts is ‘neutralized’ by the praise for his good acts.”28

By defining bad and good in terms of blame and of praise, ʿAbd al-Jabbār limits what type of acts can be considered truly good and praiseworthy. He contends that only that act is good that is done on account of its goodness ( li-ḥusnih), because it is an act for which the agent deserves praise. An act done simply for the benefit ( nafʿ) of oneself, such as breathing air and eating, he says, is not praiseworthy.29 Ethically, it is not described as good or bad. 

The reason for excluding self-benefitting acts from the category of ‘good’ has to be sought in ʿAbd al-Jabbār’s meta-ethics and underlying theological commitments. His initial definition of good and bad (or one may say non-good) takes the perspective of the divine as the starting point. In a way, this strengthens Fazlur Rahman’s argument that the primary concern of Muʿtazilīs was God, not humans.30 God’s justice ( ʿadl),  ʿAbd  al-Jabbār maintains, makes it inconceivable that He would commit an act of injustice ( ẓulm), namely an act that constitutes harm without adding benefit greater than the harm inflicted or  inflicting  harm  that  is  undeserved.31 Since God does not act senselessly ( ʿabath), there is purpose in God’s actions.32 God, who knows good and bad, who is insusceptible to need,  pleasure  or  benefit, and is purposeful in His actions, cannot  not act on account of the benefaction ( niʿma) and beneficence work. In the passage referenced in this study above, ʿAbd al-Jabbār talks about acts in general, not just injustice. Injustice, as will be shown below, is, like lying, always bad by its definition. We see in this instance that ʿAbd al-Jabbār’s definition of ‘good’, which, as shown below, is based on God’s justice, creates tensions and incoherences when he is discussing human forms of blameworthy actions. 

28   Heemskerk,  Suffering, 115–116. 

29   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 16–17 and 31. In the same vein, ʿAbd al-Jabbār states that acts done for one’s own benefit or avoidance of harm to oneself are not described as being just or wise ( ʿadl,  ḥikma) (ibid., 48). 

30   Rahman, “Functional Interdependence of Law and Theology,” 91. 

31   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 11–12. Cutting a gangrenous limb, for example, is inflicting harm in the form of pain but benefits the person more than it harms her – hence, it is not an act of injustice. 

32   Senseless or useless are actions that are devoid of any purpose and done for no reason, not even for some form of pleasure. Acts, divine as well as human, that have no purpose are senseless and, thus, bad (cf. Leaman, “ʿAbd al-Jabbār and the Concept of Uselessness,” 

130; Heemskerk,  Suffering, 125–126; Frank, “Moral Obligation,” 33–34). 

ʿAbd al-Jabbār and the Goodness of the Law 37

( iḥsān) He knows is resulting from the act. Since God is beyond any need, the benefit cannot be for Himself, but rather has to be directed toward His creation.33 God is motivated to act because the act is good, namely on account of a benefit ( nafʿ) it bestows on somebody else. Countering Ashʿarī claims, ʿAbd al-Jabbār emphasizes that an act is not good simply on account of God doing it. Rather, since God knows about the badness of a bad action and has no need to do something bad, He necessarily only acts due to the goodness of the act.34 God’s actions, ʿAbd al-Jabbār argues, are a duty He imposes upon Himself through His knowledge of the goodness of the act.35 God does not have to act, but rather freely chooses to do so. When He acts,36 then, by necessity of His nature, He inevitably acts with justice. Such an act is, as Frank describes it, a purely gratuitous act, done out of God’s munificence ( tafaḍḍul).37 In other words, any act of God is good and deserves praise, irrespective of how a person experiences it in this world, because God only chooses to do it for the benefit of His creation.38 This also explains why ʿAbd al-Jabbār emphatically denies that the category of permissible can be applied to God. Since God’s acts are purposeful and for a benefit for somebody other than Himself, all of His acts have an aspect of goodness added to their existence and deserve praise.39 Taking God as starting point of his analysis of ethical norms also clarifies why bad acts are assessed by their intention, not their consequences. God’s justice entails that He does not intend harm – anybody who intends harm does something un-godly, something that stands in opposition to the divine standard of good, and her act is by default bad, irrespective of the actual outcome. 

33   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 3 and 14–15. 

34   Ibid., 6/1: 127, 177, 179, 181, 185, 202–203, 206, 210, and 212. 

35   Ibid., 6/1: 4. Cf. also Vasalou, “Equal before the Law,” 244, 250–255, and 265–266. 

36   God’s actions, such as His commands, are done in time ( muḥdath) (cf. Farahat, “Commands as Divine Attributes,” 590). 

37   Frank, “Moral Obligation,” 206.  Tafaḍḍul is not easily captured with one English word. 

 Tafaḍḍul is something that is done voluntarily, above and beyond what is obligatory, out of the graciousness and generosity of the agent, and directed toward someone else. 

Supererogation comes close, though when speaking about supererogatory prayer, ʿAbd al-Jabbār classifies it as recommended ( nadb) (see below). I am using interchangeably munificence and generosity. 

38   ʿAbd  al-Jabbār,  al-Mughnī,  6/1: 14–16. This  line  of  reasoning  enables  ʿAbd  al-Jabbār to explain the pain of innocent children as good when inflicted by God. It is not good in the sense of being deserved or averting harm; hence, it has to be good on account of a benefit or  maṣlaḥa or else God would not do it (ibid., 6/1: 16 and 212–213; Heemskerk,  Suffering, 151–163; see also Vasalou, “Equal Before the Law”). 

39   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 34. 
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We see that ʿAbd al-Jabbār evaluates the ethical status of acts in light of the state of the actor and the configuration of the action. Although he directs these two perspectives to human as well as divine action, it is the latter that provides the basis for his taxonomy. Hence, a good act is one that, just like God’s actions, is done freely, deliberately, and results in benefit for another. It deserves praise. 

Assuming a continuous moral domain, ʿAbd al-Jabbār applies his ethical categories derived from the way he envisions divine acts, with some modifi-cation, to the human agent. In both realms, the intended consequences are crucial to determine the ethical value of acts, suggesting that ʿAbd al-Jabbār approaches ethics consequentialist. Such a reading would contradict Vasalou’s contention that ʿAbd al-Jabbār holds a deontological position on ethics and attaches moral value to acts irrespective of their consequences.40 We arrive at a fuller picture of his ethical theory by taking into account his construction of right ( ḥaqq) and of legal norms (see below). Before doing so, I will lay out how ʿAbd al-Jabbār applies the critera of blame and praise to evaluate the status of all of human actions, be they rationally known or those informed about by Revelation. The path to their assessment differs slightly. 

1.1  

 Rational Assessment of Acts

ʿAbd al-Jabbār says that the assessment of matters that the intellect evaluates without any input from revelatory information derives on account of an attribute that refers to the act itself.41 For some acts, this attribute is connected to the very definition of the act, in others it is based on the configurations in which the act occurs, which includes its consequences and are different for each act.42

As examples of acts that are bad on account of something that pertains to the very definition of the act itself, ʿAbd al-Jabbār mentions injustice ( ẓulm), lying ( kadhib), wanting something bad ( irādat al-qabīḥ), commanding the bad ( al-amr  bi-l-qabīḥ), ignorance  ( jahl), denial of benefaction ( kufr  al-niʿma), omitting the obligatory ( tarak al-wājib), imposing the impossible ( taklīf mā lā 

 yuṭāq) as well as pointless acts ( ʿabath).43 As example of an act that is assessed in relation to its configuration, ʿAbd al-Jabbār refers to speech ( kalām). Speech, he says, is described as bad when it is a command to do something bad, is a 40   Vasalou, “Equal Before the Law,” 243–244 and 265. 

41   We see here that ʿAbd al-Jabbār evaluates an act separately from its actor, contrary to his above presented scheme of looking at the state of the actor and the configuration and consequences of the action. This, however, seems to be in reference to agents that fulfill his conditions of being capable, knowing, voluntary and intentional. 

42   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 58. 

43   Ibid., 6/1: 10, 24, 58, and 61. 
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lie, permits something bad and prevents something good, promises reward for something that does not deserve it or threatens punishment undeservedly, and the like. He similarly explains that volition ( irāda) may be described as bad due to wanting something bad or something that cannot be done.44 Although ʿAbd al-Jabbār mentions a variety of grounds that lead to assess an act to be bad, there are common features in his assignments. The badness of an act derives primarily from being either senseless ( ʿabath) or undeserved harm.45 Senseless, ʿAbd al-Jabbār says, is an act that is devoid of benefit or of averting harm.46 The absence of aiming at benefit and lack of preventing harm is the main reason that makes an act bad and, thus, blameworthy. In contrast to praise, which, as said, depends on actual outcomes,47 blame results from the actor’s intention to do something harmful. 

ʿAbd al-Jabbār applies the same consequentialist perspective to acts that are rationally assessed as good. An act is good either on account of something that pertains to the act itself or on account of the configuration and consequences that are connected to it. As example of the latter, ʿAbd al-Jabbār mentions speech. A speech act ( kalām), he says, is good when it results in benefit or averts harm or other aspects of badness, as is the case with speech that is truthful, commands the good, prohibits the bad or is a  maṣlaḥa.48 In the same vein, volition ( irāda)49 is good when it is connected to something good and averts 44   Ibid., 6/1: 61–62. 

45   Ibid., 6/1: 61–64. A senseless act would be one that results neither in benefit nor harm, i.e., an act that is without purpose. Understanding senseless acts as bad, forces ʿAbd al-Jabbār to include those acts that deserve neither blame nor praise, i.e., the category of permissible, into the category of good on account of some benefit that accrues to the agent and motivates her to action. 

46   Ibid., 6/1: 74. 

47   ʿAbd al-Jabbār says that an act of benefaction ( niʿma) is only good when it is doing good ( iḥsān) (ibid., 6/1: 39). 

48   It has to be noted that ʿAbd al-Jabbār does not mean with  maṣlaḥa mundane benefits but he uses this term almost exclusively to refer to divine sources of benefit, namely otherworldly reward. ʿAbd al-Jabbār’s statement that speech that is a  maṣlaḥa is deemed ethically good also implies that Revelation, which provides humans with information of how to attain otherworldly  maṣlaḥa, is ethically good. God’s speech, thus, is good. Vasalou discusses why God does not lie (“Equal before the Law”). 

49   Volition ( irāda) is an act of the agent and pertains to the state of the agent and his being able to act and be cognizant of it. By his volition of an act, i.e., by his intending it, the agent “causes it to occur in a particular way.” The particular way in which the act occurs does not belong to the act in and of itself but to the agent; it is an accident (see Frank, 

“The Autonomy of the Human Agent,” 330–332). 
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aspects of badness. Even an act inflicting harm ( ḍarar) may be good when it results in benefit, averts greater harm or when inflicted in desert (see below).50

As examples for acts that are rationally assessed as good by reference to themselves, ʿAbd al-Jabbār mentions beneficence ( iḥsān) and self-benefitting ( intifāʿ) that does not lead to harm.51 With the latter, ʿAbd al-Jabbār adds to rationally good acts those that do not result in harm and, thus, do not incur blame. He thereby is able to capture human acts that are neither bad nor directed toward the benefit of another – namely the category of ethically neutral ( mubāḥ). We see in the category of  mubāḥ, which ʿAbd al-Jabbār initially defined  as  being  neither  good  nor  bad,  the  difficulties  that  our  theologian encounters  in  fitting  his  ethical  categorization  to  the  divine  and  the  mundane realms, forcing him to lean heavily on the category of blame when classifying human action. According to ʿAbd al-Jabbār’s initial definition of good, self-benefitting acts that do not bestow benefit on someone else, should be classified as ethically neutral ( mubāḥ). Yet, by assessing acts ethically in relation to blame, he includes such acts, like eating and breathing, under the category of good acts. The absence or presence of blame, thus, is the primary criterion to evaluate acts rationally. It allows ʿAbd al-Jabbār to include all human action into assessable acts. Humans, who in contrast to God have needs, are motivated to act also for their own benefit. Self-benefitting acts, when lacking blame, can be categorized as good. We see that ʿAbd al-Jabbār approaches ethical norms from a consequentialist perspective. Acts are assessed on account of the benefit or harm they lead to. However, as already mentioned, in addition to blame the concept of desert factors into normativity. The notion of desert, as will be elaborated on below, arises out of ʿAbd al-Jabbār’s conception of right ( ḥaqq). 

Before presenting ʿAbd al-Jabbār’s position on how to assess acts in light of revealed information, let’s probe whether his statements about acts that are assessed as bad in reference to the act itself, such as lying and injustice, are inconsistent with his initial definition that acts receive their ethical norm on account of attributes added to their existence and are evaluated in light of the status of the actor and the consequences of the act. 

ʿAbd al-Jabbār does not explain in any detail why injustice and lying are bad by themselves. In her discussion of the evilness of lying, Vasalou points to the importance of deontological considerations, arguing that “it is in a  teleological framework that the need for a  non-teleological moral axiom is framed.”52 The 50   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 70–72. 

51   Ibid., 6/1: 58. 

52   Vasalou, “Equal Before the Law,” 259. 
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need for people to trust God and His Revelation is the main reason that lying is always bad.53 Leaman, likewise, contends that, as a Muʿtazilī, ʿAbd al-Jabbār holds consequences to be irrelevant to moral assessment.54 I suggest that both perspectives can explain the badness of lying and injustice. In combination, they illustrate that ʿAbd al-Jabbār again turns the analogy from this world to the unseen on its head, taking God as the starting point of his ethical theory. 

I will first present how lying can be evaluated as bad teleological, and below provide in addition a deontological explanation. Based on its consequences, we may say that the reason why lying is always bad is that it is, by definition, speech, a neutral act, to which is added falsehood, i.e., the deliberate presentation of reality in a manner that does not correspond to the objective reality of what one speaks about.55 In this configuration, lying harms the addressee by knowingly providing false information and misleading her – on which the hearer of the falsehood potentially acts and, thereby, is disadvantaged by acting contrary to the reality of things and, thus, thwarting her motivation to act. Blameworthy acts, as mentioned above, do not have to result in harm but are assessed in light of the agent’s intention. The very meaning of the act of lying, thus, is that it is an act that deliberately intends to harm the person being lied to. This analysis of lying corresponds to ʿAbd al-Jabbār’s statement that truth-telling ( ṣidq) is good as an act that leads to a benefit or to averting harm, and is free from aspects of bad.56 Lying, thus, is not ontologically bad as a speech act but on account of the attribute of deliberate falsehood that specifically qualifies this type of speech as potentially harmful. In this configuration, which defines the very act of lying (its  maʿná), it is always assessed as bad. 

The same applies to injustice. It, likewise, is an act that intentionally harms another for no deserved reason without adding benefit greater than the harm inflicted and by its very meaning and definition is bad.57 A consequentialist approach, thus, can explain why lying and injustice are always bad. (How to explain them deontological will be addressed below.) Let’s turn to how ʿAbd al-Jabbār assesses acts pertaining to the religious Law. 

53   Ibid., 259–265. 

54   Leaman, “ʿAbd al-Jabbār and the Concept of Uselessness,” 129. 

55   See also Shihadeh, “Theories of Ethical Value,” 393; Heemskerk,  Suffering, 117. 

56   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 70–73. 

57   That lying is blameworthy on account of being harmful also implies that it violates a right or claim possessed by the person being lied to, in the same way as ʿAbd al-Jabbār holds that injustice is a failure to fulfill another person’s claim (Vasalou,  Moral Agents, 60). For more on the deontic aspects of norms see below. 
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1.2  

 Religious Assessment of Acts

Similar to rationally assessable acts, the status of acts pertaining to religious matters derives from evaluating the consequences of what committing or omitting the act leads to, however, in the Afterlife.58  For  ʿAbd  al-Jabbār, Revelation informs primarily about how to worship God by providing indications that promise reward and threaten punishment for doing or omitting an act.59 Where rational ethical assessment is directly related to what is rationally knowable about the state of the agent and the act’s mundane consequences, the status of acts informed about by Revelation is assessed in relation to how the act enables the religious accountable person  (mukallaf ) to attain benefit and/or avert harm in the Hereafter, in terms of divine reward and punishment.60

Acts that are known to be bad from Revelation ( qabā ʾiḥ sharʿiyya), ʿAbd al-Jabbār says, are so on account of their otherworldly consequences, insofar as one knows that choosing to commit the act is threatened with punishment in the Hereafter, or that refraining from something commanded is preventing oneself from receiving divine reward.61 Although ʿAbd al-Jabbār does not expressly say so, underlying the assessment of acts informed about in Revelation are not only the consequences of reward or punishment but, in addition, obedience factors into their assessment. Being obedient to the divine impositions leads to absence of punishment/harm and, thus, absence of blame. Divine commands and prohibitions are, for ʿAbd al-Jabbār, an opportunity for people to act in an obedient manner that enables them to reap the promised reward in the Hereafter. 

Acts that lead to reward and punishment are only knowable from Revelation. 

For example, ʿAbd al-Jabbār says that the ritual slaughter of animals is good and praiseworthy only due to being a form of assistance  (luṭf ), in that performing the slaughter assists the believer in discharging a religious duty and, thus, 58   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 53. 

59   Ibid., 17: 102. Just because an action is mentioned in Scripture does not mean it is part of  taklīf. The Law also addresses matters that do not fall within the scope of culpability (taklīf ), such as coercion, involuntary actions and irrational acts. For a detailed analysis of coercion see Syed,  Coercion and Responsibility, esp. chapter 2, 67–69. 

60   God is obliged to provide humans with the opportunity to benefit from Revelation and discharge the duties imposed by God  (taklīf ) (Abrahamov, “ʿAbd al-Jabbār’s Theory of Divine Assistance  (Luṭf ),” 41–58). Heemskerk remarks that ʿAbd al-Jabbār considers the infliction of pain also as a form of assistance  (luṭf ) insofar as “God is obliged to produce acts that motivate a  mukallaf to fulfil the obligations of His  taklīf. If God does so by inflicting pain on this  mukallaf or other living beings, He does what is obligatory ( wājib) on Him and this is the main reason why the infliction of pain is good” (Heemskerk,  Suffering, 156, 158, and 160 [citation]). 

61   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 58 and 62. How obligation is established will be discussed below. 
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receiving benefit in the Hereafter.62 The act of ritual slaughter is ‘good’ because, by making it a religious duty, God provides people with the opportunity  (luṭf ) of  attaining  benefit  upon  compliance. The believer, however, acts out of a combination of obedience to God’s command, which leads to the absence of blame (and constitutes a good act) and of the anticipated benefit of otherworldly reward promised for obedience. It seems that for ʿAbd al-Jabbār the state of the agent (being obedient to God) is the primary criterion to evaluate religious actions. Hence, hypothetically, a person who refrains from drinking wine because she does not like its smell, would not perform thereby a good and praiseworthy act that receives reward in the Afterlife. Only when done out of obedience to God’s prohibition is not drinking wine assessed as praiseworthy because it then enables the actor to discharge a religious imposition and attain reward in the Hereafter. 

Preventing divine blame by performing religious impositions is, from the human perspective, good because it results in the benefit of avoiding otherworldly punishment. Yet, one may say, that it is only benefitting the person herself and, thus, deviates from ʿAbd al-Jabbār’s initial definition of good. Acting upon religious impositions can only be explained to be good as a deontic act of obligatory obedience, with disobedience as a deliberate will of punishment for oneself, which ʿAbd al-Jabbār declares to be bad.63 As Heemskerk puts it, it is “bad to expose oneself voluntarily to punishment.”64 We see here that in addition to consequentialist calculations of benefit and harm, ʿAbd al-Jabbār’s ethical theory has a deontological dimension, to which we turn next.65

1.3  

 Ethical Values and Right (Ḥaqq )

The deontological dimension in ʿAbd al-Jabbār’s ethical theory is key to understanding his assessment of legal norms. As Vasalou diligently teases out in her study on desert, Muʿtazilī ethical theories, like ʿAbd al-Jabbār’s, that determine good and bad on account of praise and blame have to be understood in light of the concept of ‘right’ ( ḥaqq).66 For ʿAbd al-Jabbār, the formulation  ḥaqq lahu refers to an act that somebody else has to do for the right-bearer, an obligatory 62   Ibid., 6/1: 58. 

63   Ibid., 6/1: 62. 

64   Heemskerk,  Suffering, 132; ʿAbd al-Jabbār,  al-Mughnī, 6/1: 61. Vasalou argues for a close connection between blame and punishment in Muʿtazilī thought, saying that “blame is the moral prototype of punishment” (Vasalou,  Moral Agents, 77). 

65   For a more nuanced analysis than attempted here of ʿAbd al-Jabbār’s approach to ethics in terms of deontology and teleology see Vasalou, “Equal before the Law.” 

66   Vasalou,  Moral Agents, 45–47, 58–62, and 107–111. The following presentation is heavily indebted to Vasalou’s work on the concept of ‘right’ in Muʿtazilī thought (see  Moral Agents; idem, “Equal Before the Law”). 
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act. The counterpart is  ḥaqq ʿalayhi, a claim against oneself that one has to discharge in favor of someone else.67 Fulfilling such a right is expected/obligatory. 

Moreover, ʿAbd al-Jabbār states that if an obligation “concerns another’s claim ( ḥaqq), failure to fulfill it must constitute an injustice ( z̦ulm).”68 Injustice, as mentioned above, is defined as an act that constitutes harm without adding benefit greater than the harm inflicted or inflicting harm that is undeserved.69 

Violation of another person’s right, thus, is bad because it is harmful and undeserved, and therefore deserves blame.70

In order to understand how rights are established, I suggest to look at ʿAbd al-Jabbār’s underlying theological commitment to God’s justice, which for illustration is here envisioned as a balance. As a defining attribute of the divine, God’s justice exists prior to and independent of His acts. As Vasalou puts it,  “God both  is moral and  acts morally.”71 An act is described as just ( ʿadl),72 ʿAbd al-Jabbār states, only when it is benefitting or harming someone else according to a configuration that is good.73 God is only ever acting with justice, i.e., not with the intent of inflicting undeserved harm. His very act of creation is a benefit directed toward humans. It establishes a right in favor of God and tilts the balance against humans, who, on account of this voluntarily bestowed benefit, are indebted to thank Him for His munificence ( tafaḍḍul).74 

Thanking the Benefactor is a rational obligation upon the recipient, who, upon discharging this obligation, restores the balance of justice to its proper state. 

Fulfilling an obligation, however, is not an act that ʿAbd al-Jabbār considers just. He states that acts that are done in order to attain a benefit for oneself or avert a harm, such as eating and drinking as well as performing obligatory and recommended acts, are not described as just.75 The latter two are good (see below) but ultimately only repay a benefit received, i.e., a debt incurred; they are done in expectation of benefit for oneself, which includes averting blame or punishment. 

67   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 32. See also Vasalou,  Moral Agents, 59. 

68   Cited in Vasalou,  Moral Agents, 60; cf. also ibid., 105. 

69   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 11–12. 

70   Vasalou,  Moral Agents, 60. 

71   Vasalou, “Equal Before the Law,” 263. 

72   ʿAbd al-Jabbār mentions in addition to ‘just’ ( ʿadl) that such acts are also described as 

‘wise’ ( ḥikma) (ʿAbd al-Jabbār,  al-Mughnī, 6/1: 48). 

73   Ibid., 6/1: 48. It is implied here that the harm is deserved. This definition of ‘just’ applies to this world as well as to God. A judge’s action, ʿAbd al-Jabbār says, is called ‘just’ when what he ruled for the opposing parties is good ( ḥusn) and fair  (inṣāf ), irrespective whether the ruling results in benefit or harm for them. 

74   Cf. Vasalou,  Moral Agents, 45–47. 

75   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 48. 
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God’s act of beneficence toward His creation, thus, tips the balance in His favor and establishes right as well as desert. Desert on part of God is the right to, on the one hand, be thanked and praised for His good act and, on the other hand, to set the balance straight Himself should the obligation not be fulfilled. He has the right to punish non-compliance for violating His right to be thanked. Punishment of the violator is not only deserved but good, by equal-izing the transgression committed against the right-bearer and restoring the balance. Looking at punishment as part of God’s justice, i.e., part of His nature, addresses Vasalou’s complaint that Baṣran Muʿtazilīs are unable to discover the grounds justifying the necessity of punishment.76 ʿAbd al-Jabbār maintains that God punishing us “is described as justice and wisdom, even if we do not describe it as charity ( khayr) and munificence ( tafaḍḍul), insofar as it is not a benefit, even if it is good.”77 In order for the universe to be just (in balance), God, by His very nature of being just, must punish somebody who willfully is violating His right to be thanked and obeyed. 

God’s act of creation imposes upon the created the obligation to thank the Benefactor. Humans are, even prior to Revelation, in a state of culpability  (taklīf ) of gratitude. Thanking the Benefactor is a rational obligation that, upon discharge, is good because it prevents blame from oneself. It is good on account of deontological considerations, not on account of receiving any reward in the Afterlife, since prior to Revelation one does not know about the promise and threat.78 Fulfilling the obligatory act (on part of the human actor, the debtor) or exacting restitution (on part of God, the debtee) sets the balance straight and is a good act, namely one that does not deserve blame – absence of blame makes the human act good, not presence of praise. The same can be said of mundane punishment, though in this case it restores a right possessed or incurred by another human.79

76   Vasalou,  Moral Agents, 79–80 and 105. 

77   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 48. 

78   Zysow analyzes in detail the history of two Muʿtazilī positions on people’s obligation to obey the Law, namely gratitude and assistance  (luṭf ) (Aron Zysow, “Two Theories of the  Obligation  to  Obey  God’s  Commands,” in  Law Applied Contextualizing the Islamic Shariʿa, eds. Peri Bearman et al. [New York: I.B. Tauris, 2008], 397–421). My reading of ʿAbd al-Jabbār suggests that for him gratitude is the reason to thank the Benefactor and it is based on humans being endowed with rationality, thereby able to know about the existence of God, the Creator. This obligation exists prior to Revelation and continues afterward. Yet, after Revelation obedience is added to obligation, namely in order to take advantage of the opportunities  (luṭf ) of divine reward (including to avert actions threatened with punishment), which only Revelation indicates. 

79   See Vasalou’s analysis of ‘right’ ( Moral Agents, 58–94). 
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We  see  that  ʿAbd  al-Jabbār actually applies two criteria for designating something as good.80 An act is good either consequentialist on account of benefit directed toward another, or deontological as an act of restituting a claim. 

Both are born out of God’s justice. God’s justice self-obliges Him to act for the benefit of His creation (He cannot not act with justice). As benefaction voluntarily bestowed upon creation, God’s act is good and establishes a right for God and a claim (obligation) upon the recipient (i.e., the created) to restitute the beneficence received by thanking the Benefactor.81 The divine act of creating has at once teleological and deontological dimensions, and establishes ethical as well as legal normativity. Through revealing His Law to humankind, God again establishes a claim in His favor and against humans by providing them with opportunities  (alṭāf ) to attain benefit for themselves by obeying His Law, as well as offering specific information of how to thank or rather worship Him. In the inner-Muʿtazilī debate, detailed by Zysow, over whether people are obliged to obey the Law out of gratitude or assistance, ʿAbd al-Jabbār seems to be holding both positions. Gratitude is the reason to thank the Benefactor and it is based on humans’ rationality, which enables them to know about the existence of their Creator. This obligation exists prior to Revelation and continues afterward.82 Yet, with Revelation, people are additionally obliged to obey on account of the opportunities of divine reward it indicates. Obedience is simultaneously deontological and consequentialist. 

The same dual structure holds for bad acts, which disturb the balance of justice in two ways. From a consequentialist perspective, acts that intentionally lead to undeserved harm are bad and blameworthy; they tip the balance against the agent. From a deontological perspective, an act is bad when it violates a right of somebody else. Hence, inflicting undeserved harm is a failure to fulfill another person’s claim, namely the right not to be harmed, i.e., that the balance of justice remains undisturbed. Likewise, not expressing gratitude for a benefaction received ( kufr al-niʿma) is bad on account of violating that person’s claim to be thanked. 

Looking at blame through the lens of violating a right can also explain the badness of lying. It violates a right or claim possessed by the person being lied to. Such a right would be something like ‘mental soundness’, constructed in 80   ʿAbd al-Jabbār admits that God’s initial act of creation should not be called ‘just’, since it lacks – prior to Creation – the recipient of this act of beneficence. It is nevertheless called 

‘just’ because, he says, “there is no debate that all of God’s acts are justice and wisdom” 

(ʿAbd al-Jabbār,  al-Mughnī, 6/1: 48). 

81   Only after Revelation do people know how exactly to thank God in worship. 

82   Cf. Farahat,  Foundation of Norms, 42. 
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parallel to the right to bodily integrity, which makes lying, i.e., misrepresenting reality, a violation of one’s sound mental state, the state of rationality in which God created humankind. Creating them in justice bestows upon them the right to remain in this state. Looking at ʿAbd al-Jabbār’s conception of rights in light of God’s justice brings out the relationship between the establishment of rights, their violation, and obligation. In addition, we see that there is no fundamental difference between ethical norms pertaining to the divine realm and this world. The same criteria that pertain to God also apply to human beings – 

with the difference that God, given His different nature, does not do anything but good. Moreover, ethical norms are not different prior and after the coming of Islam; at all times acts are evaluated according to teleological and deontological considerations. 

2 

The Legal Assessment of Acts


How does the ethical evaluation of acts translate into legal categories? As the discussion of rights showed, ʿAbd al-Jabbār’s understanding of ethical values is connected to rights, and rights pertain to actions that have to be performed or that should be omitted. He builds upon his ethical theory to arrive at legal norms, which are best understood in relation to both the teleological and deontological dimension of acts that arise out of God’s justice. 

ʿAbd  al-Jabbār  differentiates  between  acts  the  legal  status  of  which  are assessable rationally and those evaluated in light of information received through Revelation. Key to both is blame or praise as connected to the consequences of harm and benefit, be that this-worldly or in the Afterlife.83 The presence or absence of blame, once again, is the defining aspect for categoriz-ing acts legally. It allows ʿAbd al-Jabbār to integrate into the category of legally good acts not only recommended and obligatory acts, but also permissible ( mubāḥ) acts, contrary to his claim that the latter are ethically neither good nor bad. 

A good act ( ḥasan) that does not have an attribute adding to its goodness, such as breathing air or eating food to which no harm attaches, is legally permissible ( mubāḥ). These acts are beneficial but do not deserve praise when 83   Acts that are done as worship ( taʿabbud) may differ from their rational assessment in that they become obligatory, desirable, or prohibited on account of divine information (ʿAbd al-Jabbār,  al-Mughnī, 17: 95). The different assessment, however, results from information that Revelation adds about the status of the act that without the Law is not known (ibid., 17: 101). 
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done, because they do not benefit another.84 Here we see how defining good and bad in terms of praise and blame poses difficulties for the overall consistency of ʿAbd al-Jabbār’s assessment of acts. He diverges from his classification of ethical norms and includes the category of  mubāḥ under legally good acts.85 

It is the absence of aspects of badness and blame that makes permissible acts good. Additionally,  according  to  ʿAbd  al-Jabbār, permissible acts do not fall under those by which one worships God, even if the Law establishes them as permissible, such as the slaughter of livestock,86 because they do not receive reward when performed.87 Warranting neither divine reward nor punishment, performing permissible acts are irrelevant to one’s otherworldly destiny, and are beyond  taklīf,  luṭf, and obedience. For ʿAbd al-Jabbār there exists a category of good acts that, lacking any otherworldly consequences, are outside of one’s religious culpability.88 The category of  mubāḥ, as ethically neutral and legally permissible, is the default legal value of acts. 

The second category of good acts comprises those that have benefit adding to their goodness and that deserve praise when performed but no blame for omitting. ʿAbd al-Jabbār further differentiates this type of good act with regard to the recipient of the benefit. When benefit is directed toward other than the agent, such as an act of beneficence ( iḥsān), generosity ( tafaḍḍul) or an act of benefaction ( inʿām), then ʿAbd al-Jabbār calls such an act ‘generosity’ ( tafaḍḍul).89 Yet, when the benefit resulting from the act is self-directed, 84   Ibid., 6/1: 31. 

85   Vasalou calls ‘permissible’ the base quality of goodness (Vasalou,  Moral Agents, 73). 

86   ʿAbd al-Jabbār means here the slaughter of livestock animals more generally, not specifically fulfilling the demand of sacrifice. Rationally, he says, the slaughter of animals is prohibited ( al-Mughnī, 17: 95). Since slaughtering animals has been made permissible by God, He will compensate the slaughtered animal for its pain. “God’s permission to slaughter cattle is good because it is a  luṭf for the slaughterer himself and for others who are  mukallaf ” (Heemskerk,  Suffering, 167). 

87   ʿAbd al-Jabbār,  al-Mughnī, 17: 95. ʿAbd al-Jabbār is aware that his classification of permissible acts as outside of worship ( taʿabbud) is flawed in light of his definition that acts pertaining to worship ( taʿabbud) are those the status of which was changed from their rational assessment by the Law. He admits that Revelation changes the status of some acts that prior to the coming of the Law are rationally assessed as prohibited ( maḥẓūr), such as slaughtering animals, to permissible ( mubāḥ). Since their status is, thus, only knowable from revealed information, they belong from this perspective to acts of worship (ibid., 17: 95). 

88   Ibid., 17: 97–98. 

89   The question unanswered by ʿAbd al-Jabbār is whether such an act establishes a right in favor of the actor over the acted upon, namely the obligation to thank the agent for her act of generosity. In light of his discussion of the obligation to thank a benefactor, I would 
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then the act is called ‘commendation’ ( nadb),90 such as supererogatory acts of worship ( nawāfil). This category, he says, is made desirable ( muraghghab fīh), or incentivized, on account of the divine promise of reward for performing such acts.91 The status of commendable acts, ʿAbd al-Jabbār emphasizes, is only known from the Law, the intellect cannot grasp their assessment.92 They are commendable because, so ʿAbd al-Jabbār, they facilitate doing something obligatory.93 They are part of one’s religious culpability. Commendable acts are good because they have an attribute added to their existence, namely benefit for oneself on account of the promised reward for performing such acts. 

They are voluntary acts related to discharging the obligation to thank God for His bounties bestowed upon humankind. In the category of commendation ( nadb) deontological and consequentialist criteria overlap. 

Acts that are good and incur praise upon the actor for doing and blame for omitting fall into the third category of legally good acts, namely those that are obligatory ( wājib)94 – where consequentialist and deontic dimensions are joined. The agent is obliged to perform them because, ʿAbd al-Jabbār says, they pertain to the right of another.95 He gives as examples for rationally known obligations to be fair  (inṣāf ),96 thank the benefactor ( shukr al-munʿim), and discriminate between the doer of good and the evildoer  ( faṣl min al-muḥsin wa-l-musīʾ).97 Not purely deontic are obligations laid down by the Law. They are obligatory due to the act being an assistance or opportunity  (luṭf ) toward say yes. An act of generosity establishes a claim by the agent toward the recipient, the latter then is under obligation to requite by thanking. 

90   ʿAbd al-Jabbār rarely uses the participle forms common for designating legal categories but refers to them usually in their nominal form, such as  nadb, not  mandūb. 

91   ʿAbd al-Jabbār,  al-Mughnī, 6/1: 7–8, 38, see also 187; and 17: 98 and 150. 

92   Ibid.,  6/1: 37. Elsewhere,  ʿAbd  al-Jabbār says that other scholars apply the category of desirable ( muraghghab) to rational matters, though he prefers it to be reserved for matters of the Law ( sharʿiyyāt) (ibid., 17: 98). ʿAbd al-Jabbār also mentions that according to Abū Hāshim al-Jubbā ʾī the category of commendation is also rationally known (ibid., 6/1: 37). We see here that even among the Baṣran Muʿtazilīs there are differences in the scope they reserve to matters known by the intellect and the Law. 

93   Ibid., 6/1: 58. 

94   Ibid., 6/1: 58; and 17: 98–99. 

95   Ibid., 17: 99. 

96   The obligation to be fair can be explained as pertaining to justice in that being fair is an act that does not tilt the balance of justice in either way. The creation of the cosmos with justice means that the default state is one of balance and one is obliged to keep it that way and not to violate that balance in a manner that is undeserved, i.e., unfair. For example, by giving underserved benefit to another one tilts the balance in that person’s favor. 

97   Ibid., 6/1: 43 (here: read  faṣl instead of  faḍl) and 58. 
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reaching salvation and a  maṣlaḥa.98 They are obligatory not on account of the prospect of otherworldly reward, but rather on account of divine threat of punishment when omitted.99 The criterion of blame is again crucial for assessing the legal status of acts. Religiously obligatory acts are good not because of a benefit directed toward another but because upon discharging the obligation, the agent averts harm from herself (the desert of blame and/or punishment for non-compliance), and, hence, compliance with an obligation is praiseworthy. 

In the category of obligatory actions, we see that ‘good’ is not only the beneficial act directed toward another, but also the act by which one re-pays a debt owed to the one obliging. An act is assessed as good when it gives due to the claim of another. 

ʿAbd al-Jabbār further divides obligatory acts into inflexible ( muḍayyaq) and flexible ( mukhayyar). Inflexible obligations, he says, deserve blame when the very act is not done, such as the obligation to differentiate between the doer of good and the evildoer and thank the benefactor. A flexible obligatory act only deserves blame when neither it nor its substitute is done, whereas no blame is deserved when the actor performs the appropriate substitute for the act, like carrying out one of the different forms of scriptural penances ( kaffārāt) or repaying a debt in a different currency.100 In short, an act is obligatory ( wājib) when performing it averts harm from oneself by preventing the desert of blame (or punishment), irrespective of whether the blame and punishment is meted out in this world or the Hereafter. Averting blame and harm/punishment is obligatory and, at the same time, beneficial to the agent. She attains social standing in this world on account of her compliance with norms of justice or attains promised reward in the Hereafter on account of her obedience to God.101

In ʿAbd al-Jabbār’s discussion of obligation, we also see the Muʿtazilī confidence in a correspondence between the mundane and divine realms. It not only leads him to state that there is no difference between the intellect and the Law in their ability to impose obligation,102 he also applies the label of obligation to God. Were God, he says, not to provide reward ( thawāb), assistances  (alṭāf ), and enable the religiously culpable  (tamkīn al-mukallaf ) to pursue these, He would deserve blame, and, hence, doing so is obligatory upon God – an obligation He puts upon Himself due to His very nature of being just. According 98   Ibid., 6/1: 58. 

99   Ibid., 17: 101. 

100 Ibid., 6/1: 43; and 17: 99–100. 

101  Vasalou argues for a consequentialist perspective to determine the desert of blame. She maintains that the underlying assumption of the Baṣran Muʿtazilīs is that people desire praise and shun blame because blame is an act of belittling, which is a form of harm (Vasalou,  Moral Agents, 69 and 78). 

102  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 47. 
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to ʿAbd al-Jabbār, providing assistance  (luṭf ) is an inflexible obligation ( wājib muḍayyaq  fīh) on God,  whereas  giving  reward  is  a  flexible  obligation  ( wājib mukhayyar  fīh).103 God’s justice also imposes on Him the obligation to punish the evildoer and anyone who is violating His right to be thanked and obeyed. Only by punishing the violator of His right can God escape the blame of not fulfilling an obligation He himself imposes.104

When describing the legal categories that attach to bad acts, ʿAbd al-Jabbār is rather undifferentiated.105 He only says that those acts for which the agent deserves blame, should not be done ( laysa lahu an yafʿalahu).106 He does not clearly distinguish between the legal status of prohibited and reprehensible, only saying that religiously reprehensible acts ( makrūh) are included in the category of bad acts because what God reproaches ( karaha) must be bad ( qabīḥ).107 

Similar to the category of commendation ( nadb), reprehensible acts apparently are not rationally assessable but only known from Revelation. ʿAbd al-Jabbār’s main interest when discussing bad acts is laying out the grounds that make something bad, namely their harmfulness and senselessness. The harmfulness can be directed toward another by inflicting undeserved harm, such as hitting somebody for no reason. Undeserved hitting violates the right of bodily integrity of the one being hit and the obligation to be treated fairly. It, thus, tilts the balance against the agent and establishes a right in favor of the harmed. Or, harmfulness can be directed toward oneself, when freely choosing to engage in an act that God prohibited or to omit an act that God made obligatory, thereby violating the rights of God with an act of disobedience and failure to restitute a claim owed. Such acts are bad in the same way as denial of benefaction ( kufr niʿma) is bad and deserves blame. In the case of disobedience to religious obligations, the badness of the act is connected to the threat of punishment (harm) that is deserved for disobedience.108

103 Ibid., 6/1: 46. See also Brunschvig, “Muʿtazilism et optimum ( al-aṣlaḥ),” 16–17; Abrahamov, 

“ʿAbd al-Jabbār’s Theory of Divine Assistance  (Luṭf )”. Classifying divine reward among flexible obligations also implies that there are a variety of ways in which God can reward the obedient believer. 

104  It would be worthwhile to pursue the question of how ʿAbd al-Jabbār understands God’s mercy. 

105  ʿAbd al-Jabbār mentions that the performance of bad acts is called by different names, depending on the context in which it is mentioned, such as that an act is prohibited ( muḥarram), proscribed ( maḥẓūr), void ( bāṭil), invalid  ( fāsid), evil ( sharr) as well as error ( khaṭʾ), disobedience ( maʿṣiya) and interdicted ( manhī ʿanhu) (ʿAbd al-Jabbār,  al-Mughnī, 6/1: 28–30). 

106 Ibid., 6/1: 52. 

107 Ibid., 17: 95. 

108 Ibid., 17: 101. 
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2.1  

 Correspondence of Rational and Religious Legal Normativity

Determining the ethical and legal value of acts in light of harm and benefit, and the resulting blame and praise, raises the question why Revelation is necessary. ʿAbd al-Jabbār admits that human reason and the divine Law do not always correspond in the assessment of acts, neither with regard to their ethical nor their legal status. This misalignment encompasses all legal norms.109 For example, he says that the Law makes prayer obligatory (= good), though the intellect finds it bad (= prohibited); similarly, supererogatory acts of worship are desirable ( muraghghab fīh) (= good and recommended) in the eyes of the Law, whereas rationally they may be seen as bad. Giving alms ( zakāt) and dispensing penances ( kaffārāt) are scripturally obligatory, yet rationally they are simply good ( ḥasan), i.e., not obligatory because omitting them does not incur blame rationally. Fornication ( zinā) and eating on the first day of Ramadan are bad acts according to the Law (= prohibited), whereas the intellect considers them permissible. Feeding the poor on a day reserved for fasting is religiously bad (= prohibited), though rationally a commendable ( muraghghab) act (= good). Slaughtering livestock animals, which the Law considers permissible, is rationally prohibited ( maḥẓūr).110

This rather stark difference between rational and scriptural assessment of acts at first sight disproves the Muʿtazilī emphasis on continuity between the mundane and divine realms. It is, however, only a matter of insufficient information on part of the human intellect. The reality ( ḥaqīqa) of rulings does not change by the revealed Law because, ʿAbd al-Jabbār states, when Revelation refers to an act, it does so as an affirmation of its rational assessment or to provide knowledge that can only be known from Revelation.111 He emphasizes that the intellect would be in agreement with the Law in its assessment of good and bad were ( law) we to know, for example, of the enormous benefit ( nafʿ 

 ʿaẓīm) of prayer. Rationally, we would choose an obligatory act for which we deserve praise and reward if we knew about it. Would we know rationally that fornication leads to corruption, he says, then we would know its badness. The 109  It has to be noted however, that ʿAbd al-Jabbār usually does not address the category of reprehensible acts ( makrūh) but subsumes it under bad acts. 

110  ʿAbd  al-Jabbār,  al-Mughnī,  6/1:  64. Elsewhere in the  Mughnī,  ʿAbd  al-Jabbār says that religious and rational assessment differs only in the areas of obligations that cannot be known rationally and matters that religiously are permissible ( mubāḥ), such as sacrificing animals, which the intellect would find to be prohibited ( maḥẓūr) ( ibid. , 17: 102). In light of the examples he mentions in  Kitāb al-Taʿdīl wa-l-tajwīr, this statement only works when one deems prohibitions as an obligation to refrain from action. 

111 Ibid., 17: 101. 
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role of the Law, ʿAbd al-Jabbār stresses, is not to impose obligation, but rather to reveal ( kashafa) the status of the act through indication.112

Is there a connection between an act being prohibited and its badness? In other words, is God’s prohibition grounds for its badness? The answer for ʿAbd al-Jabbār is a clear ‘no’. Being prohibited is not grounds for an act’s badness. He maintains that not only does one person prohibit what another person commands, yet even divine prohibition per se does not make something bad but only indicates that it leads to bad consequences  ( fasād), in the same way as divine command indicates good consequences ( ṣalāḥ).113 ʿAbd al-Jabbār supports his view by pointing out that a minor who is committing a bad act is not prohibited from doing so.114 He argues that the connection is not, as Ashʿarīs claim, between command/prohibition and good/bad. Rather, goodness and badness are necessarily entailed ( iqtaḍá) from their configurations. It is impossible, ʿAbd al-Jabbār says, that grounds of badness obtain without necessitating the act to be bad; they occur in the same manner as necessary causes ( ʿilal mūjiba).115 This stability of norms, for him, holds true for acts known from Revelation as well as those known rationally.116 Something that is bad rationally does not become good unless its state or configuration changes, and vice versa.117

Nevertheless, there is a connection between command and good and prohibition and bad. Yet, not in the way that Ashʿarīs envision. ʿAbd al-Jabbār maintains that since God is just and wise, He does not command to do something harmful. God, being omniscient, commands an act in accordance with the state of good or bad ( ʿalá ḥāl al-ḥasan wa-l-qabīḥ).118 He does not act without purpose or in vain. Acts are commanded or prohibited by God for their state of goodness or badness, a state not necessarily discernable to the human intellect 112 Ibid., 6/1: 64. 

113 Ibid., 6/1: 102–103. I suggest that  fasād and  ṣalāḥ in this context should be read as bad and good consequences, respectively, in the sense of  mafsada and  maṣlaḥa. 

114 Ibid., 6/1: 104. 

115 Ibid., 6/1: 122. Frank and Vasalou point out that ʿAbd al-Jabbār denies that motivation or the actor’s intentionality functions like a determining cause ( ʿilla) for the action (Frank, 

“The Autonomy of the Human Agent,” 341–343; Vasalou,  Moral Agents, 97). As presented above, ʿAbd al-Jabbār assesses acts by looking at both the state of the actor as well as the consequences. The configuration of both are the reasons ( ʿilal) that leads to designating an act as good or bad. The act itself is not brought about by it or the agent’s motivation. 

116  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 123. 

117 Ibid., 6/1: 69. 

118 Ibid., 6/1: 65 and 69. 
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without Revelation.119 ʿAbd al-Jabbār’s emphasis that the state ( ḥāl) of an act determines its assessment also implies that, contrary to Ashʿarī claims, it is not God’s command that makes the act good but rather the grounds of goodness of the act, as known to God, is what is prompting Him to command it. 

Similarly, God only prohibits acts of which He knows that they result in harm; they do not become bad on account of divine prohibition. Hence, somewhat counterintuitively, ʿAbd al-Jabbār’s ethical theory implies that whatever God commands or prohibits is known to be good or bad, irrespective of whether the intellect by itself arrives at the same assessment. They are good and bad in relation to their consequences for the religiously accountable based on obedience and disobedience to the command and prohibition, respectively. Obedience to the Law, in turn, is based on the knowledge of God’s justice, namely that all of His acts, commands and prohibitions, are good and imposed for people’s benefit. 

In ʿAbd al-Jabbār’s discussion of ethical and legal norms, consequentialist and deontological considerations motivate and are the intentions of human action. Acts are done for a purpose or reason, namely on account of their beneficial consequences or out of obligation, which, one may say, is also a way to avert bad consequences from oneself and, thus, is beneficial. If an act is not intended toward these goals, then the action is bad. ʿAbd al-Jabbār maintains that “when we know that the act is bad and that we have no need for it, then we do not choose it.”120 This calculation of benefit against harm is the same for acts the consequence of which are enjoyed in this world or the Hereafter. The prospect of reward and fear of punishment in the Hereafter motivates human obedience to the revealed Law.121 ʿAbd al-Jabbār further expands the notion of motivation in his discussion of the procedure of analogy ( qiyās) and the  ʿilla, to which we will turn next. 

3 

Legal Analogy and the Function of the  Ratio Legis

ʿAbd al-Jabbār’s approach to legal analogy is also informed by his position that the goodness of an act, as known to God, prompts Him to command it, and He only prohibits acts of which He knows that they result in harm; they do not 119  Due to the insufficiency of the intellect to know, for example, that prayer is obligatory and rewarded by God upon performing, God needs to reveal this information to humanity through prophets (see Vasalou,  Moral Agents, 48–49). 

120  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 185. 

121 Ibid., 6/1: 187. See also Vasalou,  Moral Agents, 71. 
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become good or bad on account of His command or prohibition. God’s legislative intent, thus, is to benefit people, and His rulings are a  maṣlaḥa for His creation. Does the divine legislative intent extend beyond the scripturally decided incident? And if so, how does one recognize and employ it in the law-finding process? To answer these questions and probe ʿAbd al-Jabbār’s vision of the role of the religious Law in society, we will first look at the function he assigns to legal analogy ( qiyās sharʿī) and then present his conception of the  ʿilla of religious rulings and ways to determine it correctly. 

3.1  

 The Function of Legal Analogy

In his discussion of analogy ( qiyās), ʿAbd al-Jabbār pursues two objectives. On the one hand, he seeks to show that legal analogy ( qiyās sharʿī) functions in form ( ṣūra) like analogical reasoning in matters known rationally ( qiyās ʿaqlī).122 

He thereby wants to prove that by acting upon the analogized ruling the accountable believer worships God in the same way as performing the original ruling; it is part of one’s religious accountability  (taklīf ).123 On the other hand, ʿAbd al-Jabbār nevertheless seeks to differentiate rational from legal analogy with regard to their different bases or source materials ( uṣūl) and in the relationship between the  ʿilla and its associated ruling. 

Both rational and legal analogy, ʿAbd al-Jabbār argues, have the same form ( ṣūra). An assessment ( ḥukm) of a known case is transferred to an unknown situation based on a factor about which one knows that were it not for this element, the assessment would not be established.124 This ‘factor’, which is the ʿilla,125 is identified by evidence, namely by an indicant ( dalīl) or sign ( amāra) that points to it being the reason for assessing the two situations alike. It is arrived at either necessarily ( ḍarūrī) or by acquired knowledge ( muktasab), and, when based on indicants ( dalā ʾil), leads to knowledge ( ʿilm), and, when based on signs ( amārāt), to overwhelming probability ( ghālib al-ẓann) that it is 122  As evident in his terminology and examples, ʿAbd al-Jabbār does not necessarily mean formal syllogistic reasoning with the term  qiyās  ʿaqlī. For the relationship between rational and revealed assessments, see also Robert Brunschvig, “Rationalité et tradition dans  l’analogie  juridico-religieuse chez le Muʿtazilite  ʿAbd al-Ǧabbār,” in idem,  Études d’Islamologie  (G.-P. Maisonneuve et Larose, 1976), vol.  2: 395–403; Eissa,  Jurist and Theologian, 99–100 and 120–125. 

123  ʿAbd al-Jabbār,  al-Mughnī, 17: 277, 280, and 324. 

124 Ibid., 17: 280 and 281. 

125  In  order  to  capture  the  nuances  of  ʿAbd  al-Jabbār’s thought, I translate the term  ʿilla depending on context with different English terms (reason, cause, motivation), and use the term  ratio legis when the  ʿilla refers to the common factor in the procedure of legal analogy. 
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the  ʿilla.126 As example for a rational analogy, ʿAbd al-Jabbār mentions that we know that the assessment of lying ( kadhib) that has no benefit and averts no harm is bad ( qabīḥ). When one evaluates a situation in which a lie has benefit and averts harm, one looks into the cause ( ʿilla) of the original assessment and finds that it is not the absence of benefit or prevention of harm that makes a lie bad, but the fact that it is a lie, i.e., speech that deliberately contains falsehood.127 

Hence, the new situation, being a lie, is ruled in analogy.128 A conclusion reached by rational analogy is valid even when the evidence is putative. It is known, ʿAbd al-Jabbār says, that fear for one’s life causes fleeing. Fear  (khawf ) is the indication ( dalāla) that entails the assessment that it is obligatory to flee ( ḥukm). The same cause ( ʿilla) is present when one sees a predatory animal, which is a sign ( amāra) for the likelihood that one should fear for one’s life, and, hence, the assessment that it is obligatory to flee is transferred to this new situation.129 As this example shows, ʿAbd al-Jabbār understands the  ʿilla as the underlying reason or motivation (fear for one’s life) for the ruling (obligation to flee), which may manifest itself in different ways or signs. We could substitute ‘predatory animal’ with ‘forest fire’ or ‘flood wave’ and still have the same assessment that it is obligatory to flee. 

Religio-legal analogies ( qiyās sharʿī), ʿAbd al-Jabbār argues, function in the same manner. For example, God explicitly states in the Qurʾān that the  ḥadd- 

punishment for a slave-girl is half of that for a free woman. Based on investigating the evidence ( istidlāl), he says, one knows that enslavement ( riqq) is the ratio legis of this ruling. In the case of an enslaved man, the same  ratio legis of enslavement is present, and, hence, the ruling of halving the  ḥadd-punishment is transferred to him.130 As with rational analogies, the evidence of legal analogies does not have to be certain. Using a euphemism ( kināya) for repudiation ( ṭalāq) is a probable sign, which is ruled like an explicit statement of repudiation in its effect to prohibit sexual intercourse between the spouses.131 In 126 Ibid., 17: 276, see also 331. 

127  As mentioned above, ʿAbd al-Jabbār considers lying to be bad due to an attribute adding to the act of speaking that is connected to something bad, namely the deliberate misrepresentation of reality. Its attribute of insincerity does not change, even if it has beneficial consequences and, thus, its assessment of ‘bad’ remains. 

128 Ibid., 17: 280. 

129 Ibid., 17: 294. 

130 Ibid., 17: 280. 

131 Ibid., 17: 281. The epistemological strength of the evidence is for ʿAbd al-Jabbār the criterion to differentiate between analogy and  ijtihād. Analogy, he says, is based on indication ( dalīl,  dalāla), which leads to knowledge and in which only one conclusion is conceivable. 

Whereas  ijtihād is based on probable evidence ( ghalabat al-ẓann) and allows for multiple putative conclusions (ibid., 17: 282 and 331). For a discussion of how this epistemological 
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contrast to rational analogies, ʿAbd al-Jabbār stipulates that the source material of religio-legal analogy has to come from revealed information ( tanbīh al-sharʿ), since only the texts ( nuṣūṣ) and the sources of the Law, such as Consensus ( ijmāʿ), inform about religio-legal assessments and their  rationes legis.132

3.2  

 The ʿIlla  in Religio-legal Rulings

A  crucial  difference  between  rational  and  legal  analogy, however, pertains to the cause or reason ( ʿilla) for the assessment. In rational analogies, ʿAbd al-Jabbār says, the cause is necessitating ( mūjiba) and effective ( muʾaththira), which means the assessment/effect invariably follows from the presence of the cause. Knowledge ( ʿilm) necessarily entails the assessment of being knowledgeable ( kawn ʿālim) – one cannot be established without the other. By contrast, in legal analogies, ʿAbd al-Jabbār argues, the  ratio legis cannot be necessitating or else it would contradict the whole purpose ( gharaḍ) of religious accountability  (taklīf ).133 The purpose of  taklīf, he says, is to give humans the opportunity to earn reward ( thawāb), a reward as Heemskerk says “that is much greater than God’s usual favours.”134 As mentioned above, ʿAbd al-Jabbār holds that God, being just, imposes rulings as assistance  (luṭf ) to discharge one’s religious duties. Worshipping God by obeying His impositions is only good ( ḥasan), he says, with the actor having a choice ( ikhtiyār) to act or not – a choice that needs to be rational.135 Assistance  (luṭf ), so ʿAbd al-Jabbār, “is the thing at the occurrence of which man chooses what is obligatory [on him] and abstains from evil.”136 The choice and will ( irāda) to act, ʿAbd al-Jabbār maintains, follows incentives or motivating factors ( dawāʿī).137 God assists humans to fulfill their religious duties by giving them motivation, namely the  maṣlaḥa that acting difference translates into ʿAbd al-Jabbār’s stance on whether all  mujtahid s are correct and rewarded see Eissa,  Jurist and Theologian, 270–274, 286–292, and 302–305. 

132  ʿAbd al-Jabbār,  al-Mughnī, 17: 288–289 and 326. For which sources can and cannot be used in legal analogy see ibid., 17: 324–329. 

133 Ibid., 17: 289 and 291, see also 345–346. 

134 Heemskerk,  Suffering, 145. See also Eissa,  Jurist and Theologian, 99 and 111–112. 

135  ʿAbd al-Jabbār,  al-Mughnī, 17: 289. This aligns with ʿAbd al-Jabbār’s insistence that an act is only good when done intentionally for the goodness of the act, not because one is compelled to do so. As we saw above, for ʿAbd al-Jabbār, the compelled person is not under taklīf and her acts are not assessable. See also Heemskerk,  Suffering, 148–149. 

136  Cited in Abrahamov, “ʿAbd al-Jabbār’s Theory of Divine Assistance  (Luṭf ),” 56 and 45 (with slightly different wording). For a similar definition, see Heemskerk,  Suffering, 149–150. 

137  ʿAbd al-Jabbār,  al-Mughnī, 17: 289. 
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upon the ruling leads to in the form of reward and averting punishment in the Afterlife.138 Acting upon divine rulings procures benefits and averts harm.139

When the believer worships God by acting upon His impositions, he does so on account of motivations ( dawāʿī). What motivates to perform an act is, for ʿAbd al-Jabbār, the  ʿilla that brings about an effect by leading to a consequence, and in this sense the motivator is effective ( muʾaththir) on the outcome. He says that “[the]  ʿilla is only an  ʿilla on account of something that is attributable to motivating factors and  maṣlaḥa s.”140 Since action depends on the accountable (mukallaf ) choosing to act upon the incentive,  ʿilla s in the realm of religion do not always and consistently bring about their effects. Moreover, ʿAbd al-Jabbār does not envision a mono-causal explanation for what leads to the effect, but provides multi-tiered connections between the two. Hence, he designates as ʿilla not only what is in legal parlance the  ratio legis of a ruling but uses the term to include God’s assistance  (luṭf ) and any motivating factors for bringing about a consequence.141 As incentive, the  ʿilla has to be analyzed from the perspective of the agent and what motivates her to action. Furthermore, in line with ʿAbd al-Jabbār’s confidence in a continuous moral universe, he extends the notion of motivation also to God. The example of prayer and drinking grape wine illustrate how ʿAbd al-Jabbār uses  ʿilla and  ḥukm beyond the narrow sense of the operational elements of legal analogy to capture motivations and effects more generally. 

In ʿAbd al-Jabbār’s scheme, the ruling ( ḥukm) that prayer is obligatory is a reason ( ʿilla) for acting. God imposing the ruling is the motivating factor ( dāʿī) for the  mukallaf to act upon the assistance God thereby provides to discharge one’s duty (pray) and attain otherworldly  maṣlaḥa.142 As Emon says, it is the benefit that is resulting from the assistance God provides that “makes obligation both justified and meaningful.”143 The very ruling that prayer is obligatory ( ḥukm) is a motivation ( ʿilla) that brings about an effect, namely the act of praying. However, in contrast to rational causes there is no necessary connection between the  ʿilla and the ruling. For example, without valid ritual ablution, the  maṣlaḥa of prayer is void, even if performed with the motivation to 138 Ibid., 17: 282 and 290. 

139 Abrahamov, “ʿAbd al-Jabbār’s Theory of Divine Assistance  (Luṭf ),” 42–43. Requiring free choice on part of the agent also absolves God from responsibility for any bad consequences in this world resulting from the person’s action or inaction. 

140  ʿAbd al-Jabbār,  al-Mughnī, 17: 292 and 345–346. 

141 Ibid., 17: 289–290 and 334; Eissa,  Jurist and Theologian, 105 and 151. 

142  ʿAbd al-Jabbār,  al-Mughnī, 17: 289. 

143 Emon,  Islamic Natural Law Theories, 61. 
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discharge an obligation and receive reward.144 Moreover, ʿAbd al-Jabbār hints at another dimension of the  ʿilla as what motivates to perform the prayer. He says that when ( mattá) it is known that praying leads to avoiding sinful and reproachable acts ( al-faḥshā ʾ wa-l-munkar) and, conversely, it is known that when a person does not pray, he engages in them – then the act of prayer is a motivating factor in order to abstain from sinful acts and avoid what is bad ( al-qabīḥ), i.e., avoid harm and blame from oneself.145 Here, the relationship between  ʿilla and  ḥukm is one of correlation, not causation. The  ʿilla is effective, i.e., co-extensive and co-exclusive. One does not have to know why prayer leads to avoiding sinful acts. The observation that it does suffices as motivation ( ʿilla) to pray. All this, ʿAbd al-Jabbār says, makes it not inconceivable ( lam yamtaniʿ) to know that the agent’s motivations to pray are due to prayer being distinguished by an attribute ( ṣifa) without which prayer would cease to be motivating.  This  attribute  is  effective  ( muʾaththira) for the motivation and serves “as the  ʿilla” for the act of praying.146 Without the effective attribute/ ʿilla (avoidance of sinful acts, reward), the ruling (obligation to pray) would not exist.147 The motivating factor ( dāʿī) for prayer, ʿAbd al-Jabbār says, may be the benefit ( nafʿ) and reward ( thawāb) it holds, and praying may be a  maṣlaḥa in abstaining from sinful acts.148 The promised reward can only be established by Revelation. The mundane benefits of praying, however, could be known from rational contemplation and observation. One can know by indications that a person who prays usually does not engage in bad acts, whereas the opposite is known from the person who does not pray.149 Here, the motivating factors ( ʿilla) to perform prayer are the mundane benefits ( nafʿ) this practice leads to.150 

In other words, would prayer not have the attribute of making the person who regularly prays abstain from sinful acts, it would not motivate to performing the prayer, and it would not have been made obligatory by God. Its benefit, 144  ʿAbd al-Jabbār,  al-Mughnī, 17: 291–292. 

145 God,  according  to  ʿAbd  al-Jabbār, inevitably informs about the state of prayer ( ḥāl al-ṣalāt), which strengthens the accountable believer’s motivation to perform it (ibid., 17: 289–290). 

146 Ibid., 17: 290; see also Eissa,  Jurist and Theologian, 151. 

147  ʿAbd al-Jabbār,  al-Mughnī, 17: 285. 

148  This is one of the few instances in which ʿAbd al-Jabbār appears to be using the term maṣlaḥa in reference to mundane benefits, though avoiding sinful and reproachable matters in this life also holds otherworldly  maṣlaḥa s. 

149  The empirical truth value of ʿAbd al-Jabbār’s argument, while debatable, is irrelevant in this context. 

150  ʿAbd  al-Jabbār,  al-Mughnī, 17:  289–290. Qurʾanic statements (cf. Q 29: 45)  affirm  that prayer restrains from sinful acts. 
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mundane and otherworldly, thus, is the motivating factor for God to impose the obligation of prayer upon His creatures. 

That  beneficial  consequences  in  this  world  are  connected  to  the   ʿilla as motivator for a ruling is even more explicitly stated by ʿAbd al-Jabbār in the example of the prohibition of wine ( khamr), where the same mechanism of cause/motivation and effect/ruling is at work. When looking at the prohibition of wine as an opportunity to discharge one’s duties toward God, the human agent’s motivation to choose not to drink wine, according to ʿAbd al-Jabbār, is because it is prohibited.151 The motivation for not drinking wine is the very ruling of prohibition and its associated threat of punishment upon disobedience. As an instance of assistance  (luṭf ) for attaining otherworldly reward, it is the motivating factor ( ʿilla) that prompts to follow this ruling. Like in the example of prayer, there is an additional dimension to the  ʿilla of prohibiting wine. The  ratio legis ( ʿilla) for prohibiting wine, ʿAbd al-Jabbār says, is its inebriation ( iskār).152 The motivating factor ( ʿilla) for this ruling is that inebriation leads to the harmful consequences of enmity, aggression, and the like. ʿAbd al-Jabbār maintains “were it not that drinking wine entails enmity and aggression, it would not be prohibited, and were it not inebriating, it would not entail enmity and aggression.”153

We see here clearly that for ʿAbd al-Jabbār the divine legislative intent, i.e., the reason why God imposes a ruling, is discernable in the  ʿilla. In this regard, ʿAbd al-Jabbār evidently follows the motive model of the  ratio legis. God’s justice necessarily entails that God’s legislative intent aims at human benefit. The beneficial consequences of prayer, as known to God, are motivating God to make it obligatory. The harmful consequences of inebriation constitute the motivation ( ʿilla), on God’s part, for prohibiting wine, though the characteristic of inebriation is the immediate sign or indication ( ʿilla) of the ruling.154 The motivation ( ʿilla) for the human agent not to drink wine is, on the one hand, the mundane benefits attained by avoiding the harmful consequences that its inebriating character leads to, and, on the other hand, to obey God’s command and thereby receive otherworldly reward. 

There are, thus, several perspectives to the  ʿilla as motivating factor. God acts only out of beneficence for His creation. Hence, the motivating factor ( ʿilla) 151 Ibid., 17: 291. 

152 Ibid., 17: 280 and 286. It seems to me that ʿAbd al-Jabbār considers inebriation to be an attribute ( ṣifa) of grape wine, though he does not formulate it like that. 

153 Ibid., 17: 286. 

154  Later jurists would distinguish between the characteristic of inebriation and its underlying reason (its negative consequences), and call the latter the  ʿillat al-ʿilla or  ḥikma underlying the ruling (cf. al-Rāzī,  al-Maḥṣūl, 1408/1988, 2: 389; Hasan,  Analogical Reasoning, 225–226). 
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for God to lay down rulings is the benefit which He knows result from them. 

These consequences, on the one hand, pertain to these laws being a form of assistance for humans to attain otherworldly  maṣlaḥa upon obedience. On the other hand,  God  sets  rulings  for  the  mundane  benefits  for  people  that He knows results from them. The same motivation pertains to the culpable believer. Given that God only acts for the beneficence of His creation, the rulings He imposes, by definition, must have benefits – and should be followed. 

Hence the  mukallaf acts upon a ruling either for its concrete mundane benefit or the otherworldly  maṣlaḥa associated with obedience, or both. 

The mundane consequentialist perspective pertains to both God and humans.  Although  ʿAbd  al-Jabbār is not explicit about it, it is obvious that the mundane benefits are often discernable from the indicants provided in Scripture. God prohibits drinking wine because of its inebriating, i.e., harmful, characteristic ( ʿilla). For humans, the attribute of inebriation becomes the indication ( ʿilla) for the ruling ( ḥukm) prohibiting the consumption of wine to avert its harmful consequences. The  ratio legis, thus, is tied to tangible characteristics or attributes that are connected to the ruling and that motivate humans to shun inebriation. Even purely rational investigation of drinking wine would lead to the realization that its attribute of inebriation results in enmity and aggression, i.e., is harmful, and should be prohibited. Revelation only confirms this assessment. 

We  see  in  ʿAbd  al-Jabbār’s discussion of prayer and grape wine that the ʿilla has, from the perspective of the human agent, deontological as well as consequentialist dimensions. The deontic perspective, however, is premised on the knowledge that God’s laws are good and issued for their goodness. As assistance to the path of salvation, the imposed action prompts the religiously accountable to comply as an act of obligatory obedience but also as one for which reward is promised. The  ʿilla is what prompts the accountable believer to follow God’s impositions, irrespective of whether she is motivated to act out of otherworldly reward or mundane benefits. 

While  the  otherworldly  consequences  suffice  as  motivator  to  act  on  the divinely imposed ruling, the attributes and configurations associated with the ruling become the motivation/ ratio legis for extending the ruling analogically to situations not directly addressed in Scripture. It is not unlikely, ʿAbd al-Jabbār says, that the attribute that motivates to act is operative in similar situations and serves as motivating factor ( ʿilla) in other than the divinely revealed ruling.155 The  mukallaf, he says, does not distinguish between God connecting worshipping Him to the very names of actions (e.g., prohibition to drink 155  ʿAbd al-Jabbār,  al-Mughnī, 17: 289–290. 
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wine) and between connecting it to their attributes (e.g., inebriation). Both provide the motivation for acting upon the ruling and are a gateway ( madkhal) to   maṣlaḥa s  (avoidance of enmity, attaining of reward).156 Therefore,  ʿAbd al-Jabbār maintains, attributes can be made the  ratio legis ( ʿilla) and become motivations to act in similar situations.157 In some divine rulings, the attribute may not be concretely connected to mundane benefits, as for example, with regard to the qurʾanic ruling to halve the punishment of female slaves. 

The intellect can discern that its  ʿilla, its motivating factor, is the attribute of enslavement ( riqq), as opposed to the person’s gender, because this is the only attribute that rationally makes sense  ( fā ʾida). 

It is the tangible attributes of the  ʿilla that, when known, prompt to extend the ruling to situations that resemble the scriptural  ʿilla.158 Knowing that the characteristic of inebriation is the  ratio legis of prohibiting drinking wine allows to transfer this prohibition also to date wine, which exhibits the same attribute and, thus, the same motivation. ʿAbd al-Jabbār argues that since the mukallaf acts upon the same motivating factors, legal analogy takes the place of an explicit scriptural statement ( naṣṣ samʿī).159 Acting upon the analogical conclusion, he emphasizes, is part of one’s religious accountability and an act of worshipping God.160 It would be considered wrong ( istafsada) not to do so in the same way as if one were to ignore a textually explicit ruling.161 As part of worship, the ruling established by analogy, ʿAbd al-Jabbār says, is intended ( murād) by God in the same way as the ruling expressed in the source.162 The aim of analogizing a religious ruling to a new case ( qiyās samʿī) is to know how to assess acts that the culpable believer chooses in situations not covered by Scripture.163 Analogizing is a way for the  mukallaf to enlarge the gateway to  maṣlaḥa s. 

In the discussion of analogy, we see that ʿAbd al-Jabbār understands the  ʿilla primarily as a motivating factor for the ruling. It does not entail the ruling necessarily but rather, as incentive, the  ʿilla has the effect to prompt the agent to choose to act upon the ruling, thus bringing it about. It is in this way that ʿAbd al-Jabbār conceives of the  ʿilla as connected to  maṣlaḥa. God is motivated to 156 Ibid., 17: 290. This is one of the few instances in which ʿAbd al-Jabbār’s use of the word maṣlaḥa can refer to both mundane and otherworldly benefits. 

157 Ibid., 17: 290. 

158 Ibid., 17: 280, 290, and 291. 

159 Ibid., 17: 290. 

160 Ibid., 17: 277–278, 287, 288–289, 293, and 324. 

161 Ibid., 17: 291. 

162 Ibid., 17: 327. 

163 Ibid., 17: 291. 
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impose a ruling by its mundane beneficial consequences (its goodness) and the otherworldly  maṣlaḥa connected to it for the obedient human agent. ʿAbd al-Jabbār does not explicitly differentiate between the mundane and otherworldly benefits, but given that he uses the term  maṣlaḥa overwhelmingly to refer to otherworldly benefit, it seems fair to suggest that the mundane positive results for humankind are only part of the  ʿilla of rulings, and not always recognizable. Hence, it is primarily the assistance  (luṭf ), which the  ratio legis provides, that prompts action. For the believer, the otherworldly  maṣlaḥa attainable by obedience is the primary motivator ( ʿilla) to obey God’s imposition and, thus, receive reward or avoid punishment. The mundane beneficial consequences provide additional motivation – motivation that is rationally comprehensible from the information provided by Scripture. Whenever the same motivating factor is found outside of the scriptural incident, it offers the same motivation for assessing the situation and for action. Acting in accordance with divine impositions in analogous situations is part of a person’s religious accountability  (taklīf ). In light of ʿAbd al-Jabbār’s statements that the purpose of Revelation is to assist people with receiving reward/ maṣlaḥa in the Afterlife, legal analogy is primarily a way to expand their opportunities to reap the rewards promised and avert divine punishment.164 We turn now to how ʿAbd  al-Jabbār  identifies  the   ʿilla,  probing  whether  beneficial  consequences (mundane or otherworldly) play a role in determining the correct  ratio legis in order to employ it in the procedure of analogy. 

3.3  

 Methods of Identifying the Ratio Legis (ʿIlla )

Although ʿAbd al-Jabbār understands the  ʿilla of legal analogy as the incentive to act upon divine rulings, be that in order to attain  maṣlaḥa in form of reward promised for obedience to God’s rulings or to reap mundane benefits, the way he identifies the  ratio legis is based primarily on the syntactic and semantic configuration of the ruling, not its consequences. 

The most important criterion to identify the  ʿilla  is  that  it  is  effective ( muʾaththira) on the ruling, though, as Eissa also remarks, ʿAbd al-Jabbār never defines what he means by effective.165 Something is only called the  ʿilla of the ruling, ʿAbd al-Jabbār says, when it has efficacy ( ta ʾthīr) on it, be that known or 164  Although  ʿAbd  al-Jabbār holds that applying the Law in analogy is every  mukallaf ’s responsibility, such as when determining the direction of prayer, he restricts the task of identifying the  ratio legis of divine rulings to the learned scholars ( ʿulamā ʾ) – the common people ( ʿāmma), he says, have to follow (ʿAbd al-Jabbār,  al-Mughnī, 17: 277). 

165 Eissa,  Jurist and Theologian, 150. 
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presumed.166 He holds that the efficacy of a  ratio legis is known by an indicant ( dalīl) or sign ( amāra) that the ruling is connected to it or that makes connecting the ruling to this  ratio legis preferable than connecting it to something else.167 We learn a little more about ‘efficacy’ when ʿAbd al-Jabbār discusses the ways to identify the correct  ratio legis. 

ʿAbd  al-Jabbār presents seven methods ( ṭuruq) to validate the  ratio legis of scriptural rulings. The first, and epistemologically strongest is when something is mentioned as a reason ( ʿilla) by the use of linguistic idioms ( alfāẓ) that denote a causal relationship, such as the Arabic terms “li-ajl”, “kaylā”, “li-kayy”, and “li”.168 A second way to identify the  ratio legis is when the mention of a ruling is followed or preceded by something that were it not the  ʿilla, the ruling would not make sense ( lā afāda). As example, ʿAbd al-Jabbār mentions the Prophet’s response to the question whether food touched by a cat ( suʾur al-hirra) is ritually clean, saying that cats belong to those that are wandering around people ( min  al-ṭawwāfīn  ʿalaykum  wa-l-ṭawwāfāt). Mentioning the detail that cats walk freely around people only makes sense if it is the  ratio legis for the ruling that they are ritually pure. According to ʿAbd al-Jabbār, this type of indication of the  ratio legis takes the place of an explicit ratiocination ( al-naṣṣ ʿalá l-taʿlīl).169 A third way to confirm a  ratio legis is by invalidating ( fasada) all other potential  rationes legis present in the original source, thereby establishing the one that remains as the  ʿilla.170 ʿAbd al-Jabbār does not provide an example for this method, which later jurists often call classifying and eliminating ( sabr wa-taqsīm).171 The fourth method is to look at the characteristics (awṣāf ) of the original case and identify the one that is effective ( muʾaththira) on the ruling to the exclusion of the others, or the one that is strongest in its efficacy.172 ʿAbd al-Jabbār lists as fifth method when an attribute ( ṣifa) is found in close proximity and association with the ruling. A sixth way to identify the 166  ʿAbd al-Jabbār,  al-Mughnī, 17: 330. 

167 Ibid., 17: 330. Including signs under the category of  ʿilla also leads ʿAbd al-Jabbār to say that what other scholars call  shabah, resemblance, he calls  ʿilla. A similar position on the issue of analogy of resemblance is found in al-Juwaynī (see chapter 6). Although one might be tempted to attribute such similarity to the same legal school affiliation, their fellow Shāfiʿī al-Shīrāzī rejects the validity of using resemblances in analogical reasoning (see chapter 5). 

168 Ibid., 17: 332. 

169 Ibid., 17: 332. 

170 Ibid., 17: 333. 

171  See also Eissa,  Jurist and Theologian, 130. 

172  ʿAbd al-Jabbār,  al-Mughnī, 17: 333. 
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 ratio legis is when the ruling is present with its presence and absent with its absence and no other factor shares this relationship.173 The seventh and final method that ʿAbd al-Jabbār considers valid to determine the  ratio legis is that whenever one attribute is made the  ratio legis of the ruling, the ruling makes sense ( afāda), whereas with other attributes it does not. According to ʿAbd al-Jabbār, these seven ways of identifying the  ʿilla are all the methods to do so. 

With the exception of the last method, he claims that there is no disagreement over their validity.174

ʿAbd al-Jabbār’s presentation of how to identify a ruling’s  ratio legis correctly is rather unsatisfying; he spends barely two pages on the subject.175 Apart from the first method, in which the  ʿilla is explicitly indicated by idioms of causality, the other methods all display what ʿAbd al-Jabbār calls efficacy,176 namely that the case displays an indication ( dalīl) or sign ( amāra) that is connected to the ruling in a manner that without it, the ruling would not be operative – in short – by co-absence and co-presence ( ṭard wa-ʿaks) between linguistic characteristics and the ruling. Additionally, ʿAbd al-Jabbār says that the effective connection ( taʿalluq) can be found in attributes ( ṣifāt) pertaining to the original ruling, which are validated to be a gateway ( madkhal) to motivations ( dawāʿī) or a ground for assistance  (wajh al-luṭf ).177 These motivations and instances of assistance, as mentioned above, are connected primarily to the otherworldly and less to the mundane beneficial consequences of divine rulings. 

We see here that ʿAbd al-Jabbār has a notion that a ruling’s  ratio legis displays attributes that are connected to  maṣlaḥa and benefits and that makes the  ratio legis effective. He, however, does not articulate explicitly a connection  or  provides  a  tangible  definition  of  this  connection. Most of the ways to identify the  ratio legis of a ruling that ʿAbd al-Jabbār lists are intuitively understood, based on semantic connections – they make sense  ( fā ʾida). Apart from learning that inebriation leads to harmful mundane consequences and prayer to positive results, there is little mention of consequences in this world 173 Ibid., 17: 333. Read  wujūdihi for  wujūhi. 

174 Ibid., 17: 333. 

175  We will see in the next chapter that al-Baṣrī provides a more systematic taxonomy of determining valid  rationes legis. 

176  As Zysow states, “[t]he term ‘effectiveness’, however, appears in a variety of usage in the literature of  uṣūl al-fiqh” (Zysow,   Economy of Certainty, 205). Although ʿAbd al-Jabbār, al-Baṣrī, al-Dabbūsī, al-Shīrāzī, and al-Juwaynī all use the term  ta ʾthīr, each of them has a slightly different conception of it. A thorough analysis of the term and its usage awaits scholarly attention. 

177  ʿAbd al-Jabbār,  al-Mughnī, 17: 334. 
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associated with the  ʿilla that would motivate to act upon it. ʿAbd al-Jabbār does not spell out why, for example, enslavement is the reason ( ʿilla) that leads to the ruling of halving the  ḥadd-punishment, or why wandering around people makes the cat pure. These rulings are transferred to other cases on account of shared apparent characteristics, not due to shared beneficial consequences or a deeper meaning. 

Despite calling the  ʿilla a ‘motivator’ to act upon the ruling and an instance of assistance, and seemingly adhering to what Zysow calls the motive model of the  ratio legis, in the practical application of analogical reasoning,  ʿAbd al-Jabbār adheres in law-finding to the sign model. He conceives of the  ʿilla primarily as an apparent attribute of the act under consideration that, when present in another situation,  justifies  to  apply  the  same  legal  norm.178 The characteristic of inebriation or enslavement is enough to justify analogizing other instances that display the same characteristic to the respective rulings. 

Contrary to Eissa’s claim that ʿAbd al-Jabbār considers as valid  ratio legis any attribute in the original case that leads to any benefit or averts harm and that is concomitant with the ruling, and that ʿAbd al-Jabbār allows benefit to validate rationes legis without restricting them to be textually acknowledged,179 I argue that his methods to determine the  ratio legis show that tangible, mundane benefit is not a criterion of identifying it. The  ratio legis is connected ( taʿallaqa) to benefit (i.e.,  luṭf or  maṣlaḥa) on account of the otherworldly consequences that acting upon the ruling lead to. Eissa seems to mistake ʿAbd al-Jabbār’s use of the term  maṣlaḥa with mundane benefit, for which, as mentioned, ʿAbd al-Jabbār usually uses the Arabic  manfaʿa. Even in the example of obligation of prayer and the prohibition of consuming wine,  any  mundane  beneficial consequences are secondary. Since people’s  maṣlaḥa is only knowable from Revelation, rational considerations alone cannot inform about such  maṣlaḥa s, though the earthly benefits of divine rulings can be grasped. In short, ʿAbd al-Jabbār does not operationalize the ethical dimension of the  ʿilla, in particular its mundane benefits, in the procedure of analogizing religious rulings to situations not covered by Scripture. Despite his emphasis on otherworldly consequences, when it comes to determining the  ratio legis for legal analogy he adheres to the sign model. The motive model is reserved for God. 

178  It should be noted that ʿAbd al-Jabbār differentiates between  ʿilla s based on their epistemic value. When indicants ( dalā ʾil) lead to identifying the  ratio legis, he calls it knowledge, when signs ( amārāt) point to it, he deems it only probable knowledge ( ẓann) (cf. ʿAbd al-Jabbār,  al-Mughnī, 17: 276 and 331). 

179 Eissa,  Jurist and Theologian, 153, 155, 157–158, and 316. 
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4 

Conclusions

The above analysis of ʿAbd al-Jabbār’s interpretation of ethical and legal norms shows that his commitment to God’s justice influences the way he conceives normativity as well as the function of the  ʿilla in legal reasoning. Being just, God only acts for the beneficence of His creation. God cannot  not act for the benefit that He knows results from the act for other than Him. Such an act, for ʿAbd al-Jabbār, is the standard of what is ‘good’ and deserves praise. Assuming a continuous universe, ʿAbd al-Jabbār applies the same standard to human acts, though he has to adapt his criteria to account for all of people’s actions. 

In contrast to God, human agents are able to intend and perform bad acts, namely those that are senseless (without purpose of benefit) and inflict undeserved harm (injustice) on somebody else, which gives rise to the category of bad acts that are blameworthy. In addition, since people are not self-sufficient, they do not only act for the beneficence of another but also for their own benefit. Hence, ʿAbd al-Jabbār modifies the criteria for good acts by determining them primarily in terms of absence of blame. Acts that lead to beneficial consequences without harm, even if only for oneself, are good and do not deserve blame, yet only those good acts in which the benefit is directed toward another deserve praise. Acts that intend undeserved harm are bad and blameworthy. 

Although the consequentialist perspective seems dominant in ʿAbd al-Jabbār’s theory of ethico-legal normativity, it also displays deontological considerations that are born out of rights. God’s beneficence toward His creation gives Him a right that needs to be restituted – namely by gratitude and obedience on part of His creatures. Obedience to divine rulings is good, praiseworthy, and leads to benefit in form of reward in the Afterlife. Disobedience is bad, blameworthy, and punishable. Looking at obedience in terms of rights also means that punishment for disobedience, i.e., for violating a right, despite inflicting harm, is ethically good and deserved. 

Blame is also the criterion to understand people’s obedience to God’s Law. 

The prospect of reward and fear of punishment in the Hereafter motivates human obedience to the revealed Law.180 Being obedient to the Law, humans take advantage of the opportunities to attain self-benefit and avert self-harm. 

The divine Law has to be obeyed not only because it is the right thing to do, in 180  ʿAbd al-Jabbār,  al-Mughnī, 6/1: 187. See also Vasalou,  Moral Agents, 71. That motivation is not a causal determinant for action is well-documented by Frank’s nuanced analysis of human motivation. In ʿAbd al-Jabbār’s theory of action, the human agent needs to have some motivation or else she would have no choice and, thus, not be responsible for her actions (cf. Frank, “The Autonomy of the Human Agent,” 353–354). 
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the sense that it is a deontic obligation, but also because disobedience leads to harmful consequences and, thus, is blameworthy. God’s justice ensures that His Law is a benefit (reward) for humans. Any otherworldly harm that comes to people is but retributive, born out of God’s right to restore the balance of justice. 

The same consequentialist considerations are at work in the assessment of the legal status of acts. Acts that overwhelmingly lead to beneficial outcomes are permissible ( mubāḥ); and gratuitous ( tafaḍḍul) when directed toward another, or commendable ( mandūb) when self-benefitting. Whereas those that inflict harm greater than its benefit are prohibited ( maḥẓūr,  muḥarram). 

When assessing the legal status, the deontological dimension comes into play. 

Obligation to perform or to omit an act is related to the rights of another, namely by giving due to another’s right or by not violating it. An act is legally obligatory ( wājib) when thereby the claim of another is fulfilled; and it is legally prohibited  ( maḥẓūr) when it infringes upon another’s right. This scheme applies to humans and God alike, with the difference that God’s justice precludes the possibility that He would fail to fulfill an obligation. The interplay of benefit and obligation, of consequentialist and deontological considerations, informs all legal norms and allows ʿAbd al-Jabbār to include into the scheme also self-benefitting acts. 

The teleological dimension in ʿAbd al-Jabbār’s thought also comes to the fore in his discussion of the  ratio legis ( ʿilla) of divine rulings. He understands the ʿilla as a motivating factor ( dāʿī) for an effect or assessment ( ḥukm). It informs about and provides the incentive to act. Again, this applies to both God and humans. As we saw in the examples of prayer and wine, God lays down a ruling for a good reason, and without it, it would not be obligatory or prohibited. In light of ʿAbd al-Jabbār’s ethical theory, it is fair to say that this reason or motivation is the beneficial consequences, i.e., the goodness, that comes from the ruling – either by commanding or prohibiting an action. From the perspective of the human agent, the benefit, which is the motivating factor for complying with the law, are either its mundane consequences or the promised reward for obedience to God’s impositions, i.e., taking advantage of the opportunity  (luṭf ) God provides to attain otherworldly  maṣlaḥa. 

This motivating factor is also operative in the practice of legal analogy ( qiyās) in form of the  ʿilla. It is the factor based on which the ruling is transferred to another situation that is not addressed in Scripture but that displays the same motivating factor. However, despite ʿAbd al-Jabbār’s affirmation that God lays down the ruling for the beneficence of His creation, he does not directly connect the  ʿilla to the ethical dimension of God’s Law or to the purpose of the Law, as we see later in al-Ghazālī’s work. While ʿAbd al-Jabbār seems to 
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conceive of the  ratio legis in terms of benefit, it is not a criterion in determining its correctness. The  ratio legis is primarily identified semantically. If at all, the ethical dimension of the  ʿilla is vaguely implied by ʿAbd al-Jabbār when saying that the efficacy of the  ratio legis is based on being connected to motivating factors. He no further elaborates on this in a manner that overtly connects the  ratio legis to the mundane benefit resulting from the ruling, i.e., its goodness. For ʿAbd al-Jabbār, knowing that God lays down His Law out of the goodness and beneficence resulting therefrom for His creation is sufficient reason and motivation to obey. One does not have to scrutinize Scripture to find out whether the goodness is a mundane benefit or an otherworldly  maṣlaḥa. The ratio legis is the motivating factor for God to impose a ruling and the incentive for the believer to obey. Through obedience on part of the believer the  ratio legis is connected to benefit, namely to otherworldly  maṣlaḥa and possibly also to tangible mundane benefits, which is why God imposed the action. The ratio legis does not have to be justified in terms of God’s legislative purpose and, conversely, its goodness plays no role in analogizing the divine Law to unattested instances. Rather, since one knows that God always acts with justice and, thus, in the best interest of His creatures, one just has to look for the signs associated with the ruling to extend it; its beneficial consequences are a given and no further explored by ʿAbd al-Jabbār. 

Chapter 3

Abū l-Ḥ usayn  al-Baṣ rī and the  Maṣlaḥa of the Law The Muʿtazilī Ḥanafī jurist Abū l-Ḥusayn al-Baṣrī (d. 436/1044) has left his influence on many later legal theorists, who cite his positions, even if only to refute them.1 Active in Baghdad, he belonged to the Baṣran branch of the Muʿtazila. 

He was a student of ʿAbd al-Jabbār, and undeniably indebted to him, though he did not shy to hold views different from his teacher. Anver Emon, following Gimaret, calls him a dissident among the Muʿtazila.2 In al-Baṣrī’s main work on legal theory, the  Kitāb al-Muʿtamad fī uṣūl al-fiqh, he, in contrast to ʿAbd al-Jabbār, deliberately does not concern himself with theological questions but presents a coherent methodology of law-finding ( uṣūl al-fiqh).3 His Muʿtazilī 

commitments, though, are unambiguous. Throughout his work, al-Baṣrī exhibits hallmarks of Muʿtazilism – the belief in God doing only what is good, in a continuous moral universe, confidence in human rationality, and a linguistic interpretative approach that relies on the utterances ( alfāẓ) of Revelation. In what follows, I lay out al-Baṣrī’s conception of ethical norms of acts, how they relate to their legal status, and the grounds on which these assessments are made. The final section addresses al-Baṣrī’s understanding of the  ʿilla, its role in legal analogy, and ways to determine it. 

1 

The Ethical and Legal Value of Acts

The starting point of al-Baṣrī’s theory of normativity is not, as we saw in ʿAbd al-Jabbār, God and His actions but the mundane human realm. It is driven by rational considerations. The aim of al-Baṣrī’s discussion is to determine the impact of empirical knowledge about acts, in particular their consequences, 1  See Abū l-Ḥusayn Muḥammad b. ʿAlī b. al-Ṭayyib al-Baṣrī,  Kitāb al-Muʿtamad fi uṣūl al-fiqh, ed. Muḥammad  Ḥamīdallāh, 2 vols. with continuous pagination (Damascus: Institut Français, 1385/1965), 2: 15–20 of Roman pagination; Muḥammad b. ʿUmar al-Ḥusayn Fakhr al-Dīn al-Rāzī,   al-Maḥṣūl fī ʿilm uṣūl al-fiqh, ed. Ṭāhā Jābir Fayyāḍ al-ʿAlwānī, 6 vols. (Beirut: Muʾassasat al-Risāla, 1416/1996), 1: 105–6, and 5: 11; Hasan,  Analogical Reasoning, 172–174. For al-Baṣrī’s impact on Muʿtazilī and Zaydī scholars see Hassan Ansari and Sabine Schmidtke, 

“The Muʿtazilī and Zaydī Reception of Abū  l-Ḥusayn  al-Baṣrī’s   Kitāb al-Muʿtamad fī Uṣūl al-Fiqh: A Bibliographical Note,”  Islamic Law and Society 20 (2013), 96–105. 

2  Emon,  Islamic Natural Law Theories, 74. 

3  Al-Baṣrī,  al-Muʿtamad, 7–8. 
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on assigning ethical and legal norms to human actions.4 He starts out his work by saying that the status ( aḥkām) of acts is divided into good ( ḥasan) and bad ( qabīḥ). He immediately assigns to the ethical status of an act a legal norm, although pointing out that the latter is not the same as the act but rather adjoined  (muḍāf ) to it. Good acts, al-Baṣrī says, comprise those that are legally permissible ( mubāḥ), recommended ( mandūb) or obligatory ( wājib) to perform; bad acts include the legal categories of prohibited ( muḥarram,  maḥẓūr) and reprehensible ( makrūh).5 Dividing acts into the binary categories of good and bad, al-Baṣrī avoids the inconsistencies in ʿAbd al-Jabbār’s taxonomy of ethically neutral or permissible ( mubāḥ) acts. No act is without assessment. 

This allows him to be more consistent than his teacher in describing the grounds and criteria by which ‘good’ and ‘bad’ are recognizable. As we will see throughout the chapter, the normative value of acts is not ontologically determined but depends on their consequences. 

Al-Baṣrī’s analysis of ethical and legal values is predicated on his theory of human action. Human actions, al-Baṣrī contends, are motivated by the objective ( gharaḍ) to thereby attain benefits ( manāfiʿ) and prevent harms ( maḍārr). 

As the objective for acting, benefit ( nafʿ) is the rationale or motivator ( ʿilla) for acting.6 The criteria of benefit and harm are linked to the ethical status of an act. Al-Baṣrī maintains that people rationally know that procuring benefits is good ( ḥusn ijtilāb al-manāfiʿ) and that acts that are harmful to oneself or to others ( maḍarra ʿalá l-nafs aw ʿalá l-ghayr) are bad.7 As Emon points out, whether something is beneficial or harmful is rationally discernable and based on experience.8 Something is a benefit, al-Baṣrī says, when it is free from grounds ( wujūh) of badness or signs ( amārāt) of harm ( ḍarar) and  mafsada.9 

Notably absent in al-Baṣrī’s definition of good and bad are the criteria of praise or blame – they only feature when he talks about religious norms. 

The objective of attaining benefit and averting harm applies to all acts – be they part of God’s revealed impositions or not. Like we have already seen in ʿAbd al-Jabbār’s thought, with regard to acts performed for otherworldly objectives, reward ( thawāb) and punishment ( ʿuqūba) take in al-Baṣrī’s scheme the place of benefit and harm. The agent’s desire to be rewarded in the Afterlife motivates to perform the imposed action.10 Otherworldly reward being a 4    See also Emon,  Islamic Natural Law Theories, 75–84. 

5   Al-Baṣrī,  al-Muʿtamad, 8. 

6    Ibid., 586 and 868–870. See also Vasalou,  Moral Agents, 71. 

7   Al-Baṣrī,  al-Muʿtamad, 583, 868–869, and 871. 

8    Emon,  Islamic Natural Law Theories, 78–81. 

9   Al-Baṣrī,  al-Muʿtamad, 870. 

10   Ibid., 367. 
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benefit and punishment a form of harm means that striving for reward and averting punishment is good. It is a rational consideration in line with the fundamental objectives of human action. Through acts of worship ( ʿibādāt), the believer discharges his imposed duties  (taklīf ) and receives the benefit of otherworldly reward ( thawāb). In matters of interpersonal transactions ( muʿāmalāt), al-Baṣrī admits, people might also pursue mundane beneficial objectives, such as acquiring ownership through sale transactions ( bayʿ).11

The consequences of acts also inform about their legal status. Al-Bạsrī differentiates the assessment of legal norms according to the way one knows about it. Some acts, he says, are knowable by the intellect ( ʿaql) alone, others are known only from Revelation, and some are knowable from a combination of rational inquiry and revealed information.12 As apparent in the following, al-Baṣrī’s analysis of ethical norms is driven by a teleological outlook that weighs benefit against harm. The image of a balance on which good/benefit measures against bad/harm is more prevalent than in ʿAbd al-Jabbār’s thought, though al-Baṣrī does not refer to God’s justice in this context. 

1.1  

 Rational Normativity

The intellect assesses the ethical and legal status of acts in relation to benefit and harm. Rationally good acts, al-Baṣrī says, either have a preponderant factor for doing – namely beneficial results – or they do not.13 The legal status of good acts differs in accordance with their association with harm. Acts that neither have a preponderant factor for doing nor for omitting, i.e., that are equal in their benefit and harm (to oneself), are permissible ( mubāḥ), such as benefitting ( intifā ʾ) from eating and drinking.14 Permissibility is, for al-Baṣrī, the base line of acting.15 Acts that have a preponderant factor for doing over omitting, namely their benefit outweighs their harm, are either acts of beneficence ( iḥsān) and generosity ( tafaḍḍul), which, al-Baṣrī maintains, are most appropriate ( al-awlá) to do.16 Or, they are obligatory ( wājib) for the agent to perform. As example for rationally obligatory acts al-Baṣrī mentions being fair (inṣāf ) and thanking the benefactor ( shukr al-munʿim).17 While he does not spell out why fairness and gratitude are obligatory, he more than once says that it is rationally obligatory to avert harmful matters ( maḍārr) and procure 11   Ibid., 184. 

12   Ibid., 370. 

13   Ibid., 867. 

14   Ibid., 869. 

15   Ibid., 784–785 and 867–869; see also Emon,  Islamic Natural Law Theories, 83–84. 

16   Al-Baṣrī,  al-Muʿtamad, 868. 

17   Ibid., 870. 
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benefits ( manāfiʿ). Hence, a person is rationally obliged to drink a bitter medi-cine in order to avert harm from himself.18 What makes acts obligatory is not their  goodness  but  that  thereby  more  benefit  than  harm  is  attained.19 Not thanking a benefactor and being unfair must have harmful consequences. We notice that al-Baṣrī, in contrast to ʿAbd al-Jabbār, does not explicitly consider some acts to be rationally obligatory by themselves, though this notion might underlie al-Baṣrī’s taxonomy.20 Looking at his terminology, he seems to determine the legal status of obligatory by self-benefits outweighing harmful consequences. Like in ʿAbd al-Jabbār’s classification, the recipient of benefit and harm factors into differentiating between obligatory and gratuitous acts, since in both categories benefit outweighs harm. Permissible acts are those in which benefit and harm are equal. 

Human reason evaluates acts that result in harm as ‘bad’. For al-Baṣrī, acts that are harmful either to oneself or others are rationally considered bad ( qabīḥ). One notices that al-Baṣrī, like ʿAbd al-Jabbār, does not concern himself with exploring in any detail different legal norms associated with bad acts. He states that they are called prohibited ( maḥẓūr,  muḥarram) and reprehensible ( makrūh), but apart from saying that reprehensible is what jurists conventionally deem reprehensible,21 he does not give any insights on the criteria which rationally distinguish a prohibited from a reprehensible act. Yet, he sees the latter to be rationally assessable. As examples of rationally-known bad acts, al-Baṣrī mentions injustice ( ẓulm), ignorance  ( jahl), lying ( kadhib), denial of benefaction ( kufr al-niʿma), harming oneself or somebody else ( maḍarra ʿalá 

 l-nafs aw ʿalá l-ghayr), and transgressing on the property of others ( taṣarruf fī 

 mulk al-ghayr).22 While no explanation to the badness of his first four examples is provided and it is possible that al-Baṣrī considers them bad by themselves, he mentions them in the same sentence with the other acts that are bad because they lead to harm; they are not ontologically bad. 

Throughout his work, one notices that al-Baṣrī constructs norms dominantly in consequentialist terms. This preference for consequentialist assessment 18   Ibid., 583–584 and 586. 

19   Ibid., 872. 

20   While lack of evidence should not be considered automatically affirmation that al-Baṣrī 

does not consider acts like thanking a benefactor and fairness as obligatory by themselves, this lack of differentiation is untypical for al-Baṣrī, who usually provides nuanced and systematic taxonomies. 

21   Al-Baṣrī,  al-Muʿtamad, 9 and 364–365. In the latter place, al-Baṣrī references other scholars’ view about the category of reprehensible, without however taking a stand or invalidating any of them. 

22   Ibid., 868–869 and 871. 
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extends to cases in which he mentions right ( ḥaqq). When al-Baṣrī elaborates that transgression against another’s property is bad, he argues that it is bad 

“because it harms him, not just because he owns it.”23 It is bad because the owner, he says, has more right ( ḥaqq) to benefit from it than the non-owner.24 

Infringing on someone else’s property/right is harmful and, thus, bad by dimin-ishing his benefit. In this instance, al-Baṣrī constructs rights not so much in deontological as in consequentialist terms. The grounds for the badness of violating somebody else’s right are consequentialist, though it is possible that al-Baṣrī deems them prefaced on the right to ownership.25

1.2  

 Religious Normativity

Assuming a uniform moral universe leads al-Baṣrī to apply the same rationale of attaining benefit and harm to assess acts informed about by Revelation, though with noteworthy shifts in terminology and in the grounds on which acts receive their religio-legal status. Instead of benefit ( nafʿ) and harm ( ḍarar), al-Baṣrī uses the terms  maṣlaḥa and  mafsada as well as reward ( thawāb) and punishment  ( ʿuqūba). Moreover,  different  from  his  presentation  of  rational assessment, al-Baṣrī relates religious norms to blame ( dhamm), and in the case of good, he also mentions praise ( madḥ). Both blame and praise are related to disobedience and obedience. 

Several times throughout the  Muʿtamad,  al-Baṣrī  provides  definitions  of good and bad acts with regard to the religious Law, each time with slightly different wording. His most detailed, and most convoluted, definition is as follows: Bad is an act that a person capable of it ( qādir ʿalayhi) and able to know ( mutamakkin min al-ʿilm) its state ( ḥāl) of badness ( qabīḥ) should not do, and when he does it, his act is effective ( muʾaththir) on deserving blame ( istiḥqāq al-dhamm). Good, by contrast, is an act that a person, who is capable of it and knows its state, should do, and when he does, his act does not have the efficacy ( ta ʾthīr) of deserving blame.26 Acts, thus, are evaluated ethically as well as legally, on the one hand, in relation to the knowing and capable intentionality of the agent and, on the other hand, by their consequences. 

Stipulating knowledge, al-Baṣrī maintains that acts of people who are not culpable, such as the person who is forgetful, sleeping, insane ( majnūn) or 23   Ibid., 875. 

24   Ibid., 875. 

25   ʿAbd al-Jabbār similarly understands transgressions against someone else’s property as preventing from benefitting from them, and holds it obligatory to compensate the owner for the loss of benefit (Vasalou,  Moral Agents, 212, n. 63). 

26   Al-Baṣrī,  al-Muʿtamad, 8–9, 364, and 365–366. 
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a child, are not related to praise or blame. However, while their acts do not deserve blame from a religious perspective, he argues that they still are bad and may incur financial liability for damages. Moreover, al-Baṣrī says that “our associates”27 hold that even beasts can do acts that are bad, but they do not deserve blame.28 In contrast to ʿAbd al-Jabbār who holds such acts as not ethically assessable, al-Baṣrī explicitly differentiates between the badness of an act and the desert of blame. While harm is the criterion on which an act is rationally assessed, it does not translate directly into being religiously evaluated as blameworthy, though something that is blameworthy is also bad. The desert of blame is a result of a person’s culpability  (taklīf ). This suggests a deontological perspective – which will be addressed after laying out al-Baṣrī’s taxonomy of religious acts. 

In al-Baṣrī’s classification of religious acts, the absence of blame means that an act is good, which comprises the legal categories of permissible, recommended, and obligatory. An act is permissible ( mubāḥ) when it has no attribute adding ( ṣifa zā ʾida) to its goodness that would incur the actor to deserve praise ( madḥ) and reward ( thawāb). The lack of blame, praise or reward for engaging in an act is known when there are neither indications of a restriction ( ḥaẓr) and prevention ( manʿ) in form of deterrence ( zajr) nor a promise ( waʿd) of reward ( thawāb) for its performance.29 Al-Baṣrī clearly includes permissible acts into religious acts, saying that the term ‘permissible’ “informs  (yufīd) that God permitted to engage in the act in that He let us know or indicated to us that it is good.”30

When, however, the act has an attribute adding to its goodness that is a gateway ( madkhal)31 to deserving praise and reward, then the act belongs to the category of recommendation ( nadb) as long as omitting it does not incur 27   It is not clear whether he means by ‘associates’ fellow Ḥanafīs or fellow Muʿtazilīs. 

28   Ibid., 364–365. 

29   Interestingly, al-Baṣrī, in contrast to his Baṣran Muʿtazilī predecessors, the two Jubbā ʾīs and ʿAbd al-Jabbār, adds that for some acts it might be permissible to engage in, yet prohibited to omit. As example he mentions that the blood of the apostate ( dam al-murtadd) is permissible ( mubāḥ) in the sense that no harm and consequences result to someone who sheds his blood, whereas a ruler ( imām) who does not do so is censured (al-Baṣrī, al-Muʿtamad, 868). 

30   Ibid., 363 and 366. The permissible act is also called “ḥalāl”  or “ṭalaq”. 

31   While al-Baṣrī’s use of the term  madkhal, which I translate as gateway or doorway, may suggest the Ashʿarī notion that God is not obliged to reward and punish, it seems that al-Baṣrī uses the term to refer to the cumulative assessment of a person’s actions to deserve (eternal) divine praise or blame (cf. ibid., 365). In this regard,  madkhal has to be understood as a potential only. Similar to the door of a house, it provides a gateway to the outside but where it leads is not determined by reaching the door. 
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blame.32 Like ʿAbd al-Jabbār, al-Baṣrī further divides recommended acts into those that are either a benefit ( nafʿ) and beneficence ( iḥsān) directed to someone other than the agent – which he calls generosity  ( faḍl) – or those for which the benefit is restricted to the actor – which he calls recommended ( mandūb) or desirable ( muraghghab).33 Al-Baṣrī clearly displays his teleological outlook when he maintains that it is the promise of reward ( thawāb) that motivates the agent to perform recommended acts.34

Legally obligatory ( wājib) are those acts that one should not fail to fulfill and that when omitted are a doorway ( madkhal) to deserving blame, though, when performed deserve praise and reward.35 Al-Baṣrī further divides obligatory acts into those that are obligatory upon the individual ( wājib ʿalá l-aʿyān); those that incur blame when omitted by the community as a whole ( wājib ʿalá l-kifāya), such as  jihād;36 and those acts which, while incurring blame when omitted, the actor has a choice among performing different obligatory acts ( wājib ʿalá 

 l-takhyīr), as is the case with penances ( kaffārāt).37 The  differentiating  factor between obligatory and recommended acts is blame, which results from disobedience. Failing to perform a religiously praiseworthy act only deserves blame when a divine command, i.e., an obligation, is disobeyed, because only command ( amr), he says, entails  (yaqtaḍá) obligation.38

Al-Baṣrī  defines  religiously  bad  acts  as  having  an  attribute  ( ṣifa) that is effective ( muʾaththir) on the agent deserving blame. This effective attribute is recognized when there is a prevention ( manʿ) against performing it, which customarily means that God issued a prohibition ( nahy), threat of punishment ( waʿīd), and deterrence ( zajr) against it. Such acts receive the legal status 32   Ibid., 363–366. 

33   Ibid.,  364–365. The recommended act,  al-Baṣrī says, is also called “mustaḥabb,” “nafl,” 

“taṭawwuʿ,” “sunna,” “iḥsān,” or “ma ʾmūr bih”. 

34   Ibid., 367. 

35   Ibid., 9 and 363–366. Al-Baṣrī does not mention punishment with regard to obligatory acts that deserve blame upon omission (as he does with the categories of permissible and recommended). Elsewhere he maintains that omitting an obligatory act constitutes disobedience ( maʿṣiya) (ibid., 60), which is bad and blameworthy (cf. ibid., 365). 

36   These two categories of obligatory correspond to ʿAbd al-Jabbār’s inflexible obligations ( wājib muḍayyaq). 

37   Ibid., 365–369. We notice that al-Baṣrī articulates options for performing different types of penances in terms of ‘choice’, not ‘substitution’ as we saw in ʿAbd al-Jabbār’s analysis of obligatory acts. The difference pertains to whether the particle  waw that separates the types of penances in the prophetic  ḥadīth is seen as a prescribed sequence of options that depends on one’s ability to perform them or a free choice among them. 

38   Ibid., 56–61. Cf. also Farahat,  Foundation of Norms, 191–194. 
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of prohibited ( maḥẓūr) or forbidden ( muḥarram).39 Confidence in a shared human and divine moral normativity allows al-Baṣrī to apply the language customarily used among people to convey that an act should not be done, to being blameworthy in the eyes of God.40 The attributes that make an act a gateway ( madkhal) to blame are those that are deemed to be a form of disobedience ( maʿṣiya) to God, that are proscribed ( maḥẓūr), forbidden ( muḥarram), a sin ( dhanb) for which one expects to be censured and punished, that are deterred from ( majzūr) or threatened with punishment ( mutaʿawwad).41 

Al-Baṣri’s reliance on linguistic conventions to understand the divine word is apparent here. Differentiating between something that is prohibited and something that is only discouraged from is done in accordance with what is conventionally understood to convey these meanings. 

As the above shows, different from norms assessed by the intellect alone, al-Baṣrī’s defines religio-legal norms in relation to blame and praise. Praise and blame are related to obedience and disobedience, respectively, not just to benefit and harm, and suggest a deontological perspective in al-Baṣrī’s ethico-legal theory. This deontological outlook is also noticeable in his definition of obligation (rational and religious) as acts that one should not fail to do. To better understand al-Baṣrī’s conception of blame, we need to look at how he conceives of Revelation. 

Through Revelation, al-Baṣrī says, God informs people about their  maṣlaḥa s and  mafsada s. God being wise ( ḥakīm), having knowledge of ‘bad’ and ‘obligation’, and having no need for doing anything bad makes it inconceivable that He would fail to let His creation know about their  maṣlaḥa s and  mafsada s. 

Al-Baṣrī displays his Muʿtazilī stance when saying that it is obligatory for God to inform about the divine assistances  (alṭāf ).42 This is a logical obligation, al-Baṣrī contends, since in order for a person to be accountable for following God’s imposition  (taklīf ), he has to know the goodness of the act prior to engaging in it.43 The knowledge that God neither commits something bad nor fails to fulfill an obligation entails that He does not prohibit something that is good and that He does not command something that is bad.44 The meta-ethical commitment to God doing only what is good, thus, informs al-Baṣrī’s position that God’s impositions are, by definition, good and a  maṣlaḥa. 

39   Al-Baṣrī,  al-Muʿtamad, 9 and 365–366. 

40   See Shihadeh, “Theories of Value,” 396; Farahat, “Commands as Divine Attributes,” 589–590. 

41   Al-Baṣrī,  al-Muʿtamad, 365–366. 

42   Ibid., 371, 869–870, 908–910, and 982. See also Shihadeh, “Theories of Value,” 386. 

43   Al-Baṣrī,  al-Muʿtamad, 891. 

44   Ibid., 824, 887, 908, and 910; Emon,  Islamic Natural Law Theories, 77. 
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 Maṣlaḥa, however, is not the same as a rationally assessable benefit. Al-Baṣrī 

emphasizes that although the intellect is able to know that  maṣlaḥa is good and  mafsada is bad, it is not able to establish a religio-legal  maṣlaḥa or  mafsada by itself.45 This is done exclusively by the divine Law. Only God, al-Baṣrī 

insists, informs humans about their religious  maṣlaḥa s and  mafsada s and what is connected to them, namely through the divinely revealed rulings. The role of reason is to determine whether or not a particular instance is addressed by a religious ruling and to establish the means by which one recognizes valid religio-legal rulings.46 The religious assessment is based on analysis of the word of God. God’s command ( amr) informs that acting upon the commanded is a  maṣlaḥa. Killing an idolator is only known to be good by God’s command 

“kill the idolators.”47 God’s prohibition ( nahy) of performing an act indicates to the religiously accountable person that this act is bad ( qabīḥ) and a source or a sign for  mafsada.48 Through Revelation is it known, for example, that prayer is obligatory, drinking wine is prohibited, that not fasting on the first day of Ramaḍān is blameworthy as opposed to the previous day, or that it is prohibited to trade wheat usuriously.49 Since matters of the Law ( sharʿiyyāt) are maṣlaḥa s, al-Baṣrī maintains that people are rationally obliged to obey God’s commands and prohibitions in order to attain  maṣlaḥa and avert  mafsada.50 

Yet, as he points out, it is not the commanded itself that is a  maṣlaḥa.51 Rather, as a request, command is a motivating factor ( bāʿith) to do the commanded, in 45   Al-Baṣrī,  al-Muʿtamad, 879–881. Cf. also Mariam al-Attar, “Meta-Ethics: A Quest for an Epistemological Basis of Morality in Classical Islamic Thought,”  Journal of Islamic Ethics 1 

(2017), 45. 

46   The view that it is obligatory on God to inform people about their  maṣlaḥa and  mafsada also implies that prior to Revelation, such  maṣlaḥa and  mafsada is not discernable. 

Distinguishing between ‘good’ that is known only through Revelation and what is rationally discernable seems to underlie al-Baṣrī’s differentiation between the terms  maṣlaḥa and  manfaʿa, reserving the former for matters known only from Revelation. This differentiation between terms used for the mundane and otherworldly realm, however, does not hold so neatly when looking at the way al-Baṣrī uses  mafsada and  maḍarra; he often uses the former within the context of this-worldly harmful consequences (cf.  al-Muʿtamad 

[section on rational assessment prior to Revelation], 868–879). 

47    Fa-qtulū l-mushrikīn, Qurʾān 9: 5 (ibid., 824). 

48   Ibid., 9. Al-Baṣrī’s formulation that “God’s prohibiting and proscribing it means that He indicates the religiously accountable that it is bad” is reminiscent of an Ashʿarī understanding of ethical norm creation. He, however, restricts this to religious rulings ( aḥkām sharʿiyya), which, as he frequently emphasizes, are only known through Revelation. 

49   Ibid., 702 and 888. 

50   Ibid., 584, 586, and 725. 

51   The command informs about a  maṣlaḥa even if the believer does not act upon the command (ibid., 180). 
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the same way as divine prohibition motivates to omit the prohibited.52 These religious  maṣlaḥa s and  mafsada s, according to al-Baṣrī, are acts the status of which cannot be assessed rationally by considering praise and blame deserved for the action, rather they are “acts by the performance or omission of which we worship God in accordance with the Sharīʿa.”53 Blame and praise, thus, are a function of obedience to the divine Law, not of rational considerations of benefit and harm. One’s trust in God commanding only what is good (beneficial consequences) and prohibiting only what is bad (harmful consequences) suffice to motivate to obedience. 

Complying with God’s command, as an act of worshipping Him, attains maṣlaḥa.54 Although al-Baṣrī does not spell it out, it is clear that by  maṣlaḥa he means the believer’s otherworldly reward ( thawāb) for complying with God’s commands and  mafsada is the punishment ( ʿuqūba) that He threatens for transgressing His prohibitions.55 Structurally, al-Baṣrī equates people’s rational obligation to procure benefit and avert harm with their obligation to act upon God’s commands as a way to attain  maṣlaḥa and stay away from what God prohibits to avoid  mafsada. Divine commands are good, performing them is obligatory because it leads to otherworldly benefit in form of reward and, upon obedience, is praiseworthy; and His prohibitions are bad, and upon performance incur harm in form of punishment. Obedience to God is a rational consideration. In matters known from Revelation, just as in matters that the intellect alone informs about, people act upon that which they think probable to attain benefit/ maṣlaḥa and avert harm/ mafsada. The religio-legal value of an act is determined in relation to obedience to God’s impositions. Obedience is the criterion that ultimately determines praise and blame, respectively, which depend on the divine promise of reward and threat of punishment for performing or omitting an act. The desert of blame, thus, is not a function of harm but of disobedience to the acts God imposes. Al-Baṣrī’s approach to normativity, thus, displays a predominantly consequentialist perspective, though with an implicit underlying deontological dimension. 

The dominance of a consequentialist approach to ethico-legal normativity is also noticeable in that for al-Baṣrī acts that are effective on deserving blame are so cumulatively. A single act is not decisive for the desert of eternal divine 52   Ibid., 107, 181, and 403. 

53   Ibid., 888, see also 370, 723–24, 888, 890, and 908. 

54   Ibid., 707, 710, and 711. 

55   For al-Baṣrī’s position on what constitutes a command and a prohibition see ibid., 54–60, 106–107, 181, and 184; Farahat,  Foundation of Norms, 143–150. 
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blame.56 Al-Baṣrī specifically rejects to define ‘bad’ in terms of desert of blame, because blame is deserved by weighing a person’s good acts against her bad ones. A person who deserves more praise than blame for her actions, he says, would disprove such a definition.57 The cumulative aspect of deserving blame also explains al-Baṣrī’s use of the term  madkhal – gateway. Performing the individual actions that the Law imposes is a gateway to praise and reward upon obedience, and to blame upon disobedience. Weighing good against bad acts is also evident when al-Baṣrī differentiates between major ( kabīr) or minor ( ṣaghīr) bad acts. A minor bad act is one for which punishment and blame 

“does not exceed” reward and praise for the actor.58 A major bad act means that its performer deserves more punishment than reward. The punishment deserved may be severe ( ʿiqāb ʿaẓīm), for example for unbelief ( kufr), or a lesser degree of punishment for a sinful offense  ( fisq).59 In al-Baṣrī’s vision of human conduct, good and bad acts are weighed against each other to determine whether the agent deserves blame or not. Each individual act of the religiously accountable person, thus, has an attribute that is effective on or has the potential of the agent deserving blame. It seems that for al-Baṣrī blame ( dhamm) is the final verdict on the Day of Judgement that the agent deserves on account of her cumulative actions.60

Does al-Baṣrī use two different standards for rational and religious assessment of norms, thereby contradicting the Muʿtazilī emphasis on the continu-tity of realms? If it is obedience and disobedience that result in praise and blame, respectively, what is their relation to benefit and harm? Slightly different from ʿAbd al-Jabbār, in al-Baṣrī’s conception, obedience to God’s Law is not driven primarily by deontological considerations but by the objective 56   An exception is probably unbelief, a major bad act, which cannot be outweighed by ‘good’ 

acts in the eyes of God. 

57   Al-Baṣrī,  al-Muʿtamad, 365. 

58   We find a similar understanding of weighing bad acts against good ones in ʿAbd al-Jabbār, who attributes the lack of blame for committing a minor bad act with the manifold acts of obedience ( ṭāʿāt) that the person has done, which outweigh the bad (Heemskerk, Suffering, 115–116). 

59   Al-Baṣrī,  al-Muʿtamad, 364. See also Vasalou,  Moral Agents, 150. 

60   Looking closely at the language used, one notices that when discussing the rational assessment of acts al-Baṣrī usually does not mention ‘blame’ ( dhamm) but refers to people’s rebuke with variations on the verb ‘ lāma’ (cf. ibid., 868–879). Whether this suggests that for al-Baṣrī divine blame ( dhamm) is not the same as people’s disapproval needs further research, not attempted here. When social blame is associated not with an individual act but with a person’s cumulative behavior that results in loosing honor and repute, then Vasalou’s suggestion that social blame constitutes harm and, thus, should be avoided, remains accurate. 
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to thereby attain benefit/reward/ maṣlaḥa and avert harm/punishment/ mafsada.  This  consequentialist  approach  is  confirmed  by  Vasalou’s analysis of the concept of desert in Muʿtazilī thought, where she argues for a consequentialist perspective to determine the desert of blame. She maintains that the underlying assumption of the Baṣran Muʿtazilīs is that people desire praise and shun blame because blame is an act of belittling, of insult and deroga-tion, which results in the individual to lose honor and repute. Being subjected to blame, thus, constitutes harm, and avoiding blame means averting harm from oneself – which, as mentioned above, is for al-Baṣrī a rational obligation. 

Vasalou explains the desirability of praise by being a form of exaltation and honoring, which leads to increasing one’s honor, and, thus, constitutes a benefit.61 Considering blame as a (social) harm and praise as a (social) benefit has some support in al-Baṣrī’s work. When he speaks about the prohibition to say 

‘fie’ to one’s parents, he explains that verbally abusing them dishonors them, and thereby constitutes harm.62

The consequentialist outlook in al-Baṣrī’s thought is also at display in his conceptualization of ‘right’. In  al-Muʿtamad,  al-Baṣrī rarely mentions ‘right’ 

( ḥaqq). One of the few times he references it is, as mentioned above, when he explains that transgressions against another’s property is bad because the owner has more right ( ḥaqq) to benefit from it than the non-owner. He also mentions that it is obligatory to not damage or destroy another person’s property.63 In both cases it is not ownership by itself but preventing the right-ful owner of benefitting from his property that makes transgressing against it a harmful and bad act. The right to property, thus, is connected to benefitting from it. In contrast to ʿAbd al-Jabbār, al-Baṣrī does not explicitly relate the right of another to one’s obligation to act, but only to refrain from acting. When list-ing thanking a benefactor as rationally obligatory, he no further elaborates.64 

This suggests that al-Baṣrī looks at rights through a consequentialist lens as the right to benefit, though perhaps with some deontic dimension implied. 

Taking, again, the image of justice as a balance, it seems that God’s justice is understood by al-Baṣrī as God weighing people’s good acts (benefit, obedience) 61   Vasalou,  Moral Agents, 69, 78. Praise, as mentioned is not the primary criterion for al-Baṣrī 

to assess the ethical value of act; rather it is blame and its absence. Only when discussing acts pertaining to religious matters that are known only by Revelation does al-Baṣrī 

introduce the criteria of praise and reward. 

62   Al-Baṣrī,  al-Muʿtamad, 780 and 741. 

63   Ibid., 875 and 878. 

64   Ibid., 868. Thanking the benefactor could be an example in which a right incurs action upon another person. Al-Baṣrī, however, does not link this obligation to rights. 
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against their bad (harm, disobedience). God is the just Judge. Whereas in ʿAbd al-Jabbār’s conceptualization, God Himself is the standard of justice. 

1.3  

 Combined Rational and Religious Normativity

Some acts, al-Baṣrī maintains, receive their assessment from a combination of rational investigation and revealed information. It is known rationally, for example, that engaging in sale ( bayʿ) is good and, hence, permissible ( mubāḥ). 

The conditions surrounding sale, however, like the prohibition of usury ( ribā), are informed about by the Law.65 Another such ruling is the qurʾanic prohibition to say ‘fie’ to one’s parents. It is known rationally that respecting ( taʿẓīm) parents is good, and abusing them is a harmful offence and, thus, bad and prohibited.66 In this case, intellect and Law both prescribe the same ruling. 

The  confidence  that  al-Baṣrī displays toward people’s rational ability to assess the ethical and legal value of acts, however, does not mean that he gives priority to rational evaluation over what the Law reveals. The intellect’s capacity to assess the moral and legal status of acts is limited – or else there would be no need for Revelation. The purpose of Revelation is to inform about the assessment of those acts for which the rational and religious assessment differs. Attaining benefit that is free from harm is only obligatory,67 al-Baṣrī states, as long as God does not inform that the act is a  mafsada – which He inevitably does.68 What Scripture does not address must be rationally assessable based on weighing the consequences.69 He, thus, accords a significant role to the intellect in ordering the laws of society – laws that would fall beyond a person’s religious culpability. Yet, human reason is also al-Baṣrī’s tool to expand the realm of  taklīf, namely by analogizing the revealed Law to situations not expressly covered. In other words, analogical reasoning is the tool to delineate which actions have otherworldly consequences. 

65   Ibid., 370. 

66   Ibid., 780 and 741. Al-Baṣrī also uses the prohibition of saying ‘fie’ to one’s parents as example that the intellect can establish obligations by means of analogy. 

67   Al-Baṣrī is inconsistent in defining obligatory. He sometimes says that obligatory are only beneficial acts that also avoid harm, and sometimes, like here, he says that benefit alone makes such acts obligatory. This inconsistency also affects his classification of recommended acts, which he sometimes calls free of harm and sometimes more beneficial than harmful. 

68   Ibid., 870–871 and 873. Al-Baṣrī also rejects the view that prior to Revelation all acts are to be deemed prohibited (cf. ibid., 868–879). 

69   Cf. ibid., 715. 
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2 

Legal Analogy and the  Ratio Legis

Al-Baṣrī discusses legal analogy ( qiyās) in several of his works. In his  Kitāb al-Qiyās al-sharʿī, written as an independent treatise, he presents a concise discussion of the subject matter. Hallaq, who has discussed and translated the treatise, concludes from internal and external evidence that al-Baṣrī wrote some parts prior and others after composing his  Muʿtamad, revising sections in light of the latter.70 The edition of the  Muʿtamad used in this study has the Kitāb al-Qiyās appended. A close comparison shows that there are no major differences between the two on subjects relevant to our questions. 

In both works, al-Baṣrī presents a strong rational defense of the procedure of legal analogy ( qiyās).71 Disregarding the details for now, two main points stand out. One, al-Baṣrī argues that, within the realm of probability, it is rationally obligatory to analogize divine rulings to new situations. Second, acting upon that analogy is an act of worshipping God and likely leads to  maṣlaḥa.72 

Although  al-Baṣrī maintains that God is obliged to reward the obedient believer, legal analogy relies mostly on probable signs (see below) and, hence, it is not certain that acting upon the ruling results in  maṣlaḥa in the Hereafter. 

It is, one may say, a possible gateway to  maṣlaḥa. The focus of this section is on the connection of the ethico-legal value of divine rulings to the crux of analogical arguments, namely the  ratio legis ( ʿilla). 

Analogical reasoning is classified by al-Baṣrī among the methods of arriving at a legal ruling ( ḥukm sharʿī) by inference ( istinbāṭ), contrasting it with non-inferential methods, such as speech acts ( aqwāl) and deeds ( afʿāl) of God, the Prophet or the whole of the community.73 Legal analogy, he says, is a sign ( amāra).74 Signs lead to conclusions about the signified. A sign, al-Baṣrī 

says, is something that is effective on ( muʾaththira) what is indicated by it  ( fī 

 madlūlihā) mostly and predominantly ( ʿalá  l-akthar  wa-l-aghlab), and that were it not for what it indicates, it would, for the most part, not be a sign.75 This relationship ( taʿalluq) between sign and what it indicates is what al-Baṣrī calls 

‘efficacy’ ( ta ʾthīr), namely that the presence of the sign is usually connected to the presence of the signified. It is in this sense that the sign is effective 70   Hallaq, “A Tenth-Eleventh Century Treatise on Juridical Dialectic,” 205. 

71   For a detailed account of al-Baṣrī’s arguments for analogy, see Carl Sharif El-Tobgui, “The Epistemology of  Qiyas and  Ta ʾlil Between the Muʿtazilite Abu l-Husayn al-Basri and Ibn Hazm al-Zahiri,”  UCLA Journal of Near Eastern Law 2 (2003), 292–311. 

72   Al-Baṣrī,  al-Muʿtamad, 689–690. 

73   Ibid., 11. 

74   Ibid., 689 and 178. 

75   Ibid., 695. 

84

Chapter 3

( muʾaththir) on reaching the conclusion ( ḥukm) about the signified. Like ʿAbd al-Jabbār, al-Baṣrī considers the connection ( taʿalluq) between sign and conclusion one of probability.76 A sign might be present without what it indicates, although, he says, this is rarely the case.77 Below we will go into more detail how al-Baṣrī understands ‘efficacy’. 

Confidence in continuity between the human and divine domains allows al-Baṣrī to include in the effective relationship between sign and conclusion mundane as well as religious matters. A heavy rain cloud, he says, is a sign for rain; it is ‘effective’ on rain to fall – though it is possible that it does not rain. 

Hearing the sound of wailing from a house in which one knows that a person is seriously ill leads one to conclude that that person has died. Wailing is “a sign for his death.” While the vocal lament might be on account of another misfortune, the immediate conclusion, in the absence of other signs or indications, is that “his death is effective on the wailing.”78 We see here already that for al-Baṣrī the presence of a sign (wailing) is neither causing nor is inherently connected to the conclusion (death has occurred) but is merely an outward sign for it. The wailing does not cause the death, though one may say that death brings about or effects wailing – with the assumption79 that sadness over the person’s death is customarily signified by loud lamenting. We also notice that al-Baṣrī uses the term  muʾaththir in two ways, namely, on the one hand, to refer to the relationship between the sign (wailing) and the ruling arrived at (death has occurred) by the person observing the sign. On the other hand, ‘effective’ 

refers to the relationship between the fact situation of the ruling (death has occurred) and the sign (wailing) which is associated with it. Efficacy is, thus, a reciprocal relation. 

Analogizing from the realm of the seen to the unseen, al-Baṣrī maintains that in matters of the religious Law, signs function in the same manner, though with the difference that religious signs ( amārāt samʿiyya) are known only from Revelation.80 As example for a sign known from Revelation, al-Baṣrī mentions that the call to prayer is a sign for townspeople that the obligation of communal Friday prayer needs to be discharged.81 A religio-legal ( sharʿī) sign, al-Baṣrī 

76   Al-Baṣrī differentiates between  amāra and  dalīl, saying that the former is leading to probable knowledge, whereas the latter to certainty (ibid., 952–953 and 975). 

77   Ibid., 696 and 748. 

78   Ibid., 696. 

79   Al-Baṣrī does not explain the relationship between death and wailing. 

80   Ibid., 694. 

81   Ibid., 695. The call to prayer, like rationally known signs, operates within the realm of probability, not necessary causality. For a woman menstruating at that time, it is not a sign to discharge the obligation to pray (cf. ibid., 961). 
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maintains, confirms the ruling of the original case (e.g., obligation to pray) with the occurrence of a characteristic (e.g., call to Friday prayer) and negates the ruling with the absence of the characteristic. This stable relation of absence and presence between the characteristic and the ruling, al-Baṣrī says, is a sign that this characteristic is the  ratio legis of the ruling in the original case.82 In other words, the efficacy, here understood as co-presence and co-absence, that exists between characteristic and ruling is the sign indicating the  ratio legis. It has no direct bearing on the rationale or explanation of the ruling but only on its occurrence. We see here that al-Baṣrī adheres to the sign-model of the  ratio legis.83 In order to be validly employed in analogy, signs of religious rulings, however, need to be intelligible. Hence, characteristics that cannot be grasped by the intellect, such as the number of bowing and bending ( rakʿa) of prayer, its requisites, and its times, are excluded from analogizing. Religious rituals ( ʿibādāt), fixed measures ( taqdīrāt), such as the shares of inheritance, the  ḥudūd- 

punishments, and penances ( kaffārāt) fall outside the scope of analogy.84 The same holds for customs or rational signs. Since they cannot indicate a believer’s obligation or prohibition to engage in an act, they are excluded from being employed in religio-legal analogy.85

As mentioned above, for al-Baṣrī, analogizing is not optional, but the presence of the  ratio legis is a sign that requires to transfer the ruling to the new situation.86 Every analogy, al-Baṣrī maintains, “must have a sign from which to infer the  ratio legis of the original case ( aṣl) and have an indicant ( dalīl) which indicates to us the obligation to attach the ruling of the original case to the derivation in which the  ratio legis of the ruling is found.”87 We notice that al-Baṣrī uses the term  amāra to refer to the  ratio legis in the source text ( aṣl), but uses the term  dalīl when talking about its presence in the derivative case  ( farʿ). Using different terms for the  ratio legis in the original and derivative situation is based on al-Baṣrī’s understanding that the  ʿilla in the revealed ruling is inferred and may only be probabilistic, whereas one only analogizes 82   Ibid., 696 and 718. 

83   Al-Baṣrī obviously does not fit Eissa’s assertion that acceptance of natural causality in theology favors the motive model  (Jurist and Theologian, 99 ). 

84   Al-Baṣrī,  al-Muʿtamad, 723 and 795–796.  Al-Baṣrī admits that some Ḥanafīs, like Abū 

l-Ḥasan al-Karkhī (d. 340/952), analogize the penance for breaking the Ramadan fast by eating to intercourse during Ramadan since in both cases the very issue ( ʿayn) of fasting is invalidated (ibid., 797–798). Eissa states that al-Baṣrī accepts legal analogy in fixed measures ( muqaddarāt) on a case-by-case basis  (Jurist and Theologian, 126–127 ). 

85   Al-Baṣrī,  al-Muʿtamad, 690 and 724. 

86   Ibid., 697. 

87   Ibid., 713. 
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when, on account of an indication, the presence of the putative  ʿilla in the new situation is ascertained.88

Although signs are epistemologically probabilistic, acting upon probable signs is nevertheless obligatory as al-Baṣrī expresses when saying: Should ( idhā) God, glorified and exalted, say to the religiously culpable: 

“When based on a sign you deem probable that the  ratio legis for the prohibition of grape wine ( khamr) is intoxication ( shidda), it is obligatory upon you to analogize date wine ( nabīdh) to it and you must avoid drinking it,” then [it follows therefrom that the religiously culpable] is able to know the badness of drinking date wine because his knowledge of its badness depends on him deeming the sign probable. This probability he knows in himself in the same way as his ability to arrive at knowledge ( ʿilm) should [God] tell him “Grape wine is prohibited because it is intoxicating ( shadīda), [so] analogize ( qis) date wine to it!” and in the same way as if He were to say “Date wine is prohibited.” 

In al-Baṣrī’s example, the probability ( ẓann) that a sign is the correct  ratio legis is taken to be epistemologically as valid as actual knowledge ( ʿilm). The efficacy of the sign on the ruling is put on the same level as an explicit statement by God about this relationship or about the derivative situation. Furthermore, al-Baṣrī  insists  that  establishing  the  presence  of  the  effective  characteristic leads to the rational knowledge that is it is obligatory to act upon the analogy ( wujūb al-ʿamal ʿalá l-qiyās).89 This, for al-Baṣrī, is a rational consideration, because “when we deem the  ratio legis of the ruling in the original case putative based on a revealed sign ( amāra sharʿiyya) and we know rationally or from sense perception its confirmation in another case, then the intellect necessitates analogizing the other case to that original case based on that  ratio legis.”90 

The act of analogizing a scripturally attested ruling is epistemologically certain based on either rational evidence or sense perception of the presence of the ratio legis in the new situation; though the identification of the  ratio legis in the original case might be known with less than certainty. 

Not only is analogizing a rational requirement but transferring the ruling of the original case to the new case includes the transfer of the ethico-legal value 88   Ibid., 768. 

89   Ibid., 707. 

90   Ibid., 725. 
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that is connected to the original ruling.91 Al-Baṣrī states that the ruling ( ḥukm) of analogy falls into the following categories: doing it is bad or good, it is better done than omitted or better omitted than done, or it is obligatory to do92 –  

corresponding to the legal categories of prohibited, permissible, recommended, reprehensible, and obligatory. Furthermore, like in the original ruling, the ethical value of the analogized ruling is tied to obedience to God. For al-Baṣrī, analogizing from an existing ruling to a new case is an instance of God providing opportunity  (luṭf ) for the believer to obey His Law. Like ʿAbd al-Jabbār, al-Baṣrī links the  ratio legis, as a sign, to the assistance  (luṭf ) God provides humans to reach salvation. Acting in accordance with what is deemed likely to be a sign is God’s assistance  (luṭf ) to the believer, enabling her to attain  maṣlaḥa, i.e., otherworldly reward. Not acting might conceivably miss this assistance.93

However, it is neither the procedure of analogy itself nor the identification of the sign that leads to  maṣlaḥa. Rather  maṣlaḥa is connected to the  ʿilla of the ruling only indirectly via obedience. As a sign that is effective on confirming what the believer ought to do, the  ratio legis, al-Baṣrī maintains, is either a ground ( wajh) for  maṣlaḥa or it is a sign that accompanies the grounds for maṣlaḥa.94 In the same way as acting upon a sign is a rational requirement, so is analogizing on account of a sign. Worshipping God by acting upon the ruling in the analogous case is a  maṣlaḥa.95 The  ʿilla by itself is not a  maṣlaḥa but obeying God’s injunctions on the basis of probable signs ( ʿilla s) likely leads to maṣlaḥa in form of divine reward in the Afterlife. By acting upon the analogically derived ruling the obedient believer worships God. The ruling of analogy ( ḥukm al-qiyās), thus, is an opportunity for the  mukallaf to attain  maṣlaḥa in the same way as the scriptural ruling ( ḥukm al-aṣl). The prospect of  maṣlaḥa motivates the person to act upon the analogically derived ruling. The practice of legal analogy ( qiyās), thus, is a way to optimize one’s opportunities to receive masḷaḥa, divine reward. 

Despite  al-Baṣrī’s  affirmation  that  in  the  process  of  analogy  the  ethical value of the ruling is transferred, he connects the  ratio legis neither directly to mundane benefits nor to otherworldly  maṣlaḥa. In contrast to ʿAbd al-Jabbār, 91   Al-Baṣrī affirms that the analogical ruling is divinely commanded ( ma ʾmūr), though he admits that scholars disagree whether its epistemic status is the same as the imperative mood  ifʿal (cf. ibid., 766). 

92   Ibid., 699–700. 

93   Ibid., 706. Assistance  (luṭf ), al-Baṣrī points out, is not a goal or purpose ( gharaḍ) of the human actor because it is prior to it (ibid., 758). 

94   Ibid., 713–715, 802, and 804–805. 

95   Ibid., 689, 707, and 711. 
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al-Baṣrī does not talk about the  ʿilla as a motivating factor for God prohibiting or obliging something. He is almost Ashʿarī in preserving the inscrutability of the divine purpose, or perhaps simply accepting the general notion that all of God’s rulings are good. Al-Baṣrī only refers to human motivation and objectives ( gharaḍ). In the scriptural source, the  ratio legis functions as the motivating factor ( dāʿiya) to perform (or omit) the act associated with the ruling. It is a sign for people to take advantage of God’s assistance and as such the  ratio legis motivates to act upon its ruling in order to attain, through obedience to God’s decree, otherworldly  maṣlaḥa. Presenting the hypothetical example of the obligation to eat sugar, al-Baṣrī says:96

Were sugar obligatory to eat because it is sweet, and we say its sweetness is the ground of  maṣlaḥa and of obligation, then it would not follow that the religiously responsible eats sugar because it is sweet and that the act [of eating] occurs due to this ground, rather it suffices that he eats it because it is obligatory. 

As this example illustrates, al-Baṣrī does not understand the  ratio legis as motivator for a mundane goal but mainly as a factor that invites people to comply with a divine ruling in order to attain otherworldly reward. The  ratio legis in the novel situation  ( farʿ) is the indication ( dalīl) that obliges to transfer the revealed ruling to a new situation. It indicates that the divine decree regarding the original situation also encompasses this new situation. Al-Baṣrī is quite clear that whenever the  ratio legis is present in a new situation, barring preventive factors, the ruling of the original case has to be applied.97 Arguing against objectors to analogy, he says that “if somebody does an act due to an incentive ( dāʿī) and a facilitating factor ( musahhil), then he does what is like that incentive unless something dissuades from that incentive.”98 Referencing the example of the obligation to eat sugar,  al-Baṣrī argues that “when God expressly states ( naṣṣa) that the  ʿilla of eating sugar is sweetness, then it is obvious ( ẓāhir) that its sweetness is a grounds of  maṣlaḥa, unconditionally. 

Hence, it is not conceivable to obtain sweetness without it being a motivating factor to what the sweetness of sugar incites to.”99 Any sweetness found elsewhere is a motivating factor to comply with the original obligation. Hence, the religiously responsible person would be obliged to “eat every sweet whenever 96   Ibid., 754. 

97   Ibid., 760. 

98   Ibid., 756. 

99   Ibid., 756. 
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he can eat sugar insofar as it is sweet.”100 We see that the motivation to act, or the  ʿilla, is not connected to mundane considerations of benefit but it is the attainment of otherworldly benefit/ maṣlaḥa that obliges to do so. Like ʿAbd al-Jabbār, al-Baṣrī understands the  ratio legis to be an instance of assistance (luṭf ) for reaping otherworldly  maṣlaḥa. The function of analogy is to maxi-mize people’s opportunities to take advantage of the  maṣlaḥa that obedience to God’s rulings provides. The  ʿilla is a marker that confirms that a situation similar to the revealed legal instance may be such an opportunity. 

2.1  

 Identifying the Correct Ratio Legis

In contrast to ʿAbd al-Jabbār, al-Baṣrī presents an elaborate taxonomy of methods and criteria to identify  rationes legis correctly,  i.e.,  to  confirm  efficacy between the  ratio legis and the ruling. All valid religio-legal  ʿilla s, he emphasizes, are based on Revelation ( sharʿ). They are identified either by utterance ( lafẓ) or by inference ( istinbāṭ).101 The  ratio legis is known with certainty ( maʿlūm) when it is based on a definite statement in the Qurʾān or prophetic Ḥadīth, or by recurrent report ( mutawātir) of the community. Yet, as al-Baṣrī 

points out, most  rationes legis, even those found in Qurʾān and Ḥadīth, are only known with probability ( maẓnūn), since they are based on epistemologically probabilistic signs ( amārāt maẓnūna), such as singular  ḥadīth s, textual implications ( tanbīh), or inferred conclusions.102 Al-Baṣrī divides  rationes legis into two broad categories. They are either explicitly stated ( ṣarīḥ) or implicitly inferred ( munabbih). Into the first category, for which al-Baṣrī uses formulations such as  naṣṣa,  bi-ṣarīḥ al-qawl, and  bi-ṣarīḥ al-lafẓ, fall formulations such as ‘due to this  ratio legis’ ( li-ʿilla kadhā) as well as other such idioms of causality (e.g.,  li-ajl kadhā or  kaylā yakūna kadhā).103 With regard to explicit  rationes legis, it is obligatory to transfer the ruling of the original to a novel situation where the same  ratio legis is found.104

For the second category, al-Baṣrī lays out a taxonomy of valid  rationes legis that are known implicitly either based on syntactical or semantic considerations or inferential reasoning ( istinbāṭ). He distinguishes, in descending strength, four types of implications ( tanbīh). The first type of implication is when the  ratio legis and its ruling are syntactically connected with idioms 100 Ibid., 754–756. This obligation is based not on the person being religiously responsible, but on her ability to do or omit the act (ibid., 755). 

101 Ibid., 756, 760, and 761. 

102 Ibid., 774–775. 

103 Ibid., 775. Here, we see that the  ratio legis is deemed the reason for the ruling, not just a sign. 

104 Ibid., 756 and 760. 
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expressing this connection, such as the particle  fa in the qurʾanic statement (Q 5: 38) that links thieves with cutting of their hands.105 A second type of implication is when the Prophet knows a ruling’s  ratio legis and mentions it in response to a statement or question. As example, al-Baṣrī refers to the story that a man came to the Prophet saying that he broke the fast, to which the Prophet responded that he had to do penance ( kaffāra). This implies, according to al-Baṣrī, that breaking the fast is the  ratio legis for doing penance. A third type of implication is when an attribute ( ṣifa) is mentioned in connection with a ruling that only makes sense to mention if it is the  ratio legis. As example, al-Baṣrī mentions that the Prophet, after he prohibited entering the house of people who have a dog, responded to a remark that he himself had entered a house with a cat by saying that the cat is not unclean ( innahā laysat bi-najas) and belongs to those animals that wander freely around in houses ( innahā min al-ṭawwāfīn). Al-Baṣrī points out that were ‘walking freely about the house’ not effective on the cat’s ritual cleanliness, there would have been no sense  ( fā ʾida) in mentioning this attribute.106 Similarly, the Prophet’s statement that ‘the killer does not inherit’ differentiates between inheritors and the killer in a fashion that one knows, according to al-Baṣrī, that killing is effective on the denial of inheritance.107 This type of differentiating factor frequently is indicated by linguistic particles that express condition ( sharṭ) or exception ( istithnā ʾ), such as  idhā,  ḥattá, or  illā.108 The fourth type of implication encompasses cases in which the  ratio legis can be identified by another ruling mentioned in sequence to it, in particular when a prohibition follows an obligation. For example, al-Baṣrī explains about the command to hasten to prayer and abstain from trade that the  ratio legis of the prohibition of trade is that it prevents from the previously mentioned obligation to hasten to prayer.109 The obligation to prayer indicates implicitly the reason for making trade to be prohibited at the same time. Similarly, al-Baṣrī argues that the  ʿilla of the prohibition to say ‘fie’ to parents is implicitly known from the obligation to show them respect ( iʿẓām), as evident from the qurʾanic statements immediately preced-ing and following the prohibition that one should treat parents with kindness and honor them (Q 17: 23). Saying ‘fie’, he argues, is debasing and contrary to 105  Al-Baṣrī provides additional examples from the Qurʾān and Ḥadīth, and also accepts statements in which the particle  fa, which expresses the relationship between  ratio legis and ruling, is uttered by the transmitter ( rāwī) of a prophetic  ḥadīth (ibid., 776–777). 

106 Ibid., 777. This category of characteristics presupposes that the Prophet would not talk idly. 

107 Ibid., 778. 

108 Ibid., 779. 

109 Ibid., 778–779. 
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honoring and – as he says elsewhere – harmful. The same  ratio legis is present in the case of hitting parents, which, hence, is prohibited in analogy.110

When the  ratio legis is not expressed or implied in the syntactical or semantic structure of the statement,  its  efficacy  ( ta ʾthīr) on the ruling has to be inferred from the meaning and context in which it is embedded. For al-Baṣrī, as mentioned above, efficacy is a relationship of co-presence and co-absence ( ṭard  wa-ʿaks)  between  the  effective  characteristic  and  the  ruling  it  brings about. Although al-Baṣrī discusses a long list of methods to infer a  ratio legis, he admits as valid only three ways, which correspond to different epistemological degrees of a characteristic’s efficacy on the ruling. One way to validate the inferred  ratio legis is by Consensus that it is the  ratio legis in the original case.111 Another way is to reach overwhelming probability about the  ratio legis by co-presence and co-absence of the ruling and one of its attributes ( ṣifa). For such inferences to be admissible, al-Baṣrī stipulates that no other attribute is effective on the ruling of the source text and that the  ratio legis is specific to this ruling.112 A third way that indicates the correctness of the inferred  ratio legis is when a characteristic  (waṣf ) is effective not only on a specific ruling ( nawʿ) but also on the general category or class of rulings.113 For example, when examining the  ratio legis for the ruling to remove legal incompetence ( rafʿ 

 al-ḥajar) in matters of marriage, two characteristics could potentially be effective, namely reaching maturity ( bulūgh) and having previously been married ( thuyūbiyya).114 Since reaching maturity ( bulūgh) is a characteristic that is also effective on removing legal restrictions in financial dealings, al-Baṣrī deems it more appropriate to be the  ratio legis for establishing legal competence in 110 Ibid., 780, see also 741. Against his teacher ʿAbd al-Jabbār, who considers the prohibition of hitting parents to be already verbally included in the qurʾanic prohibition to say ‘fie’, al-Baṣrī argues that the ruling to prohibit hitting parents is a form of analogy, namely a qiyās al-awlá, an  a fortiori argument. There are long-standing debates over considering  a fortiori arguments analogies or linguistic implications (cf. Wael B. Hallaq, “Non-Analogical Arguments in Sunni Juridical  Qiyās,”  Arabica 36 [1989]: 289–296). 

111  While in  al-Muʿtamad al-Baṣrī lists Consensus as third method to validate the correctness of a  ratio legis by inference, in his  Kitāb al-Qiyās al-sharʿī, he mentions it as the first way (cf.  al-Muʿtamad, 784, 1037). He also justifies inferential reasoning to determine the  ratio legis with the practice of the Companions (ibid., 761). Since Consensus as a source of Law is certain, I ordered them according to their epistemic strength. 

112 Ibid., 1037 and 784. 

113  Al-Baṣrī uses the terms  qabīl as well as  nawʿ to refer to the specific type of ruling (i.e., related to guardianship in marriage or financial dealings) and  jins in reference to the genus or general class of rulings (i.e., lifting guardianship) (ibid., 1037 and 784). 

114  A woman who is divorced or widowed ( thayyib) does not need a legal guardian for contracting another marriage. 
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matters of marriage than the characteristic of being a divorced or widowed woman because the latter characteristic is not effective on the general category of removing legal limitations.115 The characteristic’s correctness is inferred from its efficacy on a general class of rulings. 

On occasion, we find that al-Baṣrī understands the concept of efficacy beyond syntactic-semantic relations or tangible characteristics that make sense. When he explains why maturity is the characteristic to remove legal incompetence, he points out that lifting restrictions on legal competence upon reaching maturity is established due to a purpose ( li-gharaḍ) that “we already know,” namely that prior to maturity one lacks the rational faculty ( ʿaql) to know one’s  maṣlaḥa s due to the paucity of experience in such matters.116 In other passages in his work,  al-Baṣrī  affirms  that  rulings  have  purposes. Moreover, he emphasizes that every ruling that is established due to some purpose necessarily ceases to be so with the disappearance of that purpose.117 However, when he mentions purposes, he usually refers only to human purposes and motivations, not God’s legislative intent as we saw in ʿAbd al-Jabbār’s work. He says that the purpose of rulings pertaining to worship is to discharge  taklīf and attain reward ( thawāb). 

Mundane objectives are pursued in rulings pertaining to civil transactions; the purpose of buying ( bayʿ) is attaining ownership, of repudiation ( ṭalāq) sever-ing the bond of marriage, and of manumission liberation.118

While al-Baṣrī clearly subscribes to the view that action is driven by the motivation to attain benefit/ maṣlaḥa and avert harm/ mafsada, he does not employ consequentialist considerations in identifying the  ratio legis of revealed rulings. The  ratio legis is presented as the motivating factor ( bāʿith) for obeying God’s command,119 not as a motivator for God to impose a ruling. Hence, it is not identifiable by looking at the  maṣlaḥa that the obedient believer will receive. The  ʿilla itself is only connected to  maṣlaḥa insofar as when acting upon the ruling it may lead to otherworldly reward. Ethical considerations of mundane or otherworldly benefit and harm do not play a role in identifying efficacy. Al-Baṣrī, thus, clearly conforms to the sign model of the  ratio legis. 

115 Ibid., 784. 

116 Ibid., 1037. Al-Baṣrī’s use of the term  maṣlaḥa here is not unequivocal; it could refer to mundane or otherworldly  maṣlaḥa. 

117 Ibid., 1037. 

118 Ibid., 184. 

119 Ibid., 714–715. The  ʿilla is an aspect of  maṣlaḥa insofar as the validity of the ruling depends on a condition that specifies under which circumstances or at which time the  mukallaf should act upon the command. For example, fulfilling the obligation of prayer leads to maṣlaḥa if its condition of ritual purity is fulfilled. 
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Employing considerations of this-worldly benefit and harm is, however, permissible when Scripture is silent altogether ( lā naṣṣ fīh), i.e., when no basis for analogies is found. Al-Baṣrī insists that for every incident inevitably a ruling can be found.120 In the absence of revelatory rulings, harm and benefit are the signs that lead to determining acts to be prohibited, permissible and obligatory.121 

Attaining benefit and averting harm, thus, function as  ratio legis to identify the correctness for purely rational rulings. Yet, as al-Baṣrī emphasizes, such rulings are not religio-legal ( sharʿī) rulings. They do not fall within a person’s religious culpability, and do not factor into one’s otherworldly fate. Rational considerations of benefit do not serve as  ratio legis for scriptural rulings, because the maṣlaḥa associated with the latter is only known from Revelation.122 In this regard, Eissa is correct in saying that al-Baṣrī limits the use of benefits, or rather of   maṣlaḥa s. Since God inevitably reveals all  maṣlaḥa s, the only  maṣlaḥa s that count for one’s otherworldly fate are those acknowledged in Revelation.123 

Acting upon rational considerations of benefit does not lead to otherworldly maṣlaḥa or reward. 

3 

Conclusions

The above presentation of al-Baṣrī’s theory of ethical and legal normativity, as articulated in his work on legal theory  al-Muʿtamad, shows his confidence in human rationality and commitment to continuity between the mundane and divine realm. In contrast to ʿAbd al-Jabbār, al-Baṣrī takes this world as the starting point for the assessment of the ethical and legal status of acts. In line with a Muʿtazilī approach, he deems that ethico-legal norms can be known by the intellect alone by weighing the mundane benefit ( nafʿ,  manfaʿa) attained and/or the harm ( ḍarar,  maḍarra) averted. Beneficial acts are good and permissible to engage, best done when benefitting another, and obligatory to do when they result not only in benefit but avert harm. Harmful acts are mostly prohibited, though al-Baṣrī does not concern himself much with the category of reprehensible. Revelation provides additional information that the intellect 120 Ibid., 743–744, 751, and 773–775. 

121 Cf. ibid., 715, 744, 762, and 869–870. Interestingly, he does not mention here the legal status of recommended or as he calls them ‘most appropriate’ acts, despite considering them rationally assessable. One notices that he is somewhat inconsistent in classifying acts that are only beneficial either as recommended/most appropriate or subsuming them into the category of obligatory. 

122 Ibid., 715, 762, and 869. 

123  See Eissa,  Jurist and Theologian, 156–157. 
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alone cannot grasp. The main dividing line between the realms of rational and religious normativity is the grounds for identifying something as good and bad. 

With Revelation, the perspective of benefit and harm is directed toward the Afterlife. God’s commands and prohibitions provide the information to assess the ethical and legal status of religious acts done under  taklīf. Here, the pairs of divine punishment ( ʿuqūba) and reward ( thawāb) and blame ( dhamm) and praise ( madḥ) are the deciding criteria for the ethical and legal status of acts. We see that in both realms, consequentialist considerations determine the ethical and legal value of acts, although for acts that pertain to a person’s otherworldly fate, the factor of obedience plays a role. Obeying divine commands leads to maṣlaḥa in form of reward in the Afterlife; disobedience leads to  mafsada in form of punishment. Ultimately, however, one may assess these religious acts also by benefit and harm. In contrast to ʿAbd al-Jabbār, al-Baṣrī understands obedience not so much in deontological terms but as taking advantage (luṭf ) of the  maṣlaḥa a divine imposition promises. Otherworldly reward is a (self-)benefit and striving to attain it is rationally obligatory; failing to do so – 

by disobeying God’s commands and prohibitions, and not taking advantage of the opportunity to be rewarded, thus, risking His punishment – is an obvious harm, not only in the eyes of God but also rationally.124 Al-Baṣrī, more so than ʿAbd al-Jabbār, constructs religious normativity along consequentialist lines, though with a light undercurrent of deontological considerations. Still, for both Muʿtazilīs, attaining benefit and averting harm is a motivating factor ( dāʿī) for human action, be it mundane advantages or reward in the Afterlife. 

Performing religiously good or bad acts is for al-Baṣrī, however, only a gateway to divine praise or blame. One cannot be certain that a particular act is rewarded or punished. This uncertainty in al-Baṣrī’s thought, however, is not driven by concerns to preserve God’s omnipotence, as we will see in our Ashʿarī 

jurists. It is God’s justice as the Final Judge that explains al-Baṣrī’s hesitance in assigning blame or praise. At the Day of Judgement, God weighs one’s good deeds against one’s bad ones to determine the desert of blame. A single bad or good act is not necessarily decisive on one’s otherworldly fate. 

The motivation to pursue benefit and avert harm also explains al-Baṣrī’s endorsement of legal analogy ( qiyās). It is a rationally obligatory way to maxi-mize one’s prospects of otherworldly reward and minimize the possibility of being punished. Like ʿAbd al-Jabbār, al-Baṣrī refers to benefit that motivates to action as  ʿilla, which suggests that he adheres to what Zysow calls the motive-model of the  ratio legis of analogy. However, when he presents the 124  Al-Baṣrī,  al-Muʿtamad, 888. 
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ways to determine  rationes legis used in analogy it is clear that he does not operationalize the purpose and ethical value associated with the ruling in any concrete ways to identify the  ʿilla. The  ratio legis is foremost identified by efficacy ( ta ʾthīr), with is known from explicit or implicit syntactical or semantic features of the ruling within its textual or close contextual setting. Al-Baṣrī 

mostly references apparent, outward characteristics, not the ethical value or purpose or beneficial mundane consequences to recognize that a  ratio legis is effective on its ruling. In this regard, he falls squarely within the sign-model of the  ratio legis. 

Even when taking into account that al-Baṣrī sometimes expresses that the ratio legis ( ʿilla) is a motivating factor and that the same incentive of receiving benefit may be the motivating factor to act upon the derivative ruling in analogy to the original, this is tied to the legal status of the ruling being obligatory, prohibited, and the like. As al-Baṣrī illustrates with the example of eating sugar, it is not the ethical content of the act that leads to  maṣlaḥa but obedience. God’s legislative intent is not captured in the  ʿilla of His rulings.    Rather, it is to provide people with opportunities to be obedient and thereby attain maṣlaḥa in the Afterlife. Why God prescribes a particular course of action on His creatures is not part of al-Baṣrī’s legal inquiry – it is enough to know that God only commands what is good and what is a  maṣlaḥa for the human agent when obeyed. God being a moral agent obviates further inquiry into the moral status of the commanded act. As Farahat remarks, blindly following God’s commands is only possible if those commands are “ready-made judgments of  another moral agent.”125 Whether or not divine rulings attain good in this world remains beyond the frame of al-Baṣrī’s analysis of legal normativity and religio-legal analogy. 

125 Farahat,  Foundation of Norms, 134. 
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Abū Zayd al-Dabbū sī and the Wisdom of the Law

The Ḥanafī jurist Abū Zayd al-Dabbūsī (d. 430/1039) hails from the eastern part of the Islamic world, where he served as  qāḍī in Bukharā ʾ under the Samānid dynasty in Transoxania.1 His work on legal theory,  Taqwīm al-adilla, influenced later Ḥanafī scholars, such as Muḥammad b. Aḥmad al-Sarakhsī (d. 483/1090, 490/1096 or 495/1101) and Abū l-Ḥasan ʿAlī b. Muḥammad al-Pazdawī (d. 482/ 

1089). Al-Dabbūsī does not explore the theological dimension of the Law in his work but concerns himself primarily with practical aspects of interest to law-finding. Ibn Khaldūn (d. 808/1406) considers his work a refinement to the structure and content of  uṣūl al-fiqh, ushering in a juristic approach to the dis-cipline, turning away from the so-called theologian-jurists ( mutakallimūn).2 

Nevertheless, theology is not absent from  Taqwīm al-adilla. Although Rudolph argues that the theology of Abū Manṣūr  al-Māturīdī  (d. 333/944) had only been adopted by Transoxanian Ḥanafīs by the end of the 5th/11th century, with scholars such as Abū Yusr al-Pazdawī (d. 493/1100) and Abū l-Muʿīn al-Nasafī 

(d. 508/1114),3 al-Dabbūsī’s work exhibits clear affinities with Māturīdī thought that go beyond pure coincidence, even if al-Māturīdī himself is not referenced. 

Bedir, too, counts him among the followers of al-Māturīdī in theology, though argues that he was close to Muʿtazilī positions and influenced by Abū Bakr al-Jaṣṣāṣ (d. 370/980).4 Madelung speaks of a school of Samarqandī Ḥanafīs 1 Bedir,  “Reason and Revelation,” 234–35. For a biography and discussion of his works see Murteza Bedir,  The  Early  Development  of  Ḥanafī Uṣūl  al-Fiqh  (Ph.D. thesis, University of Manchester, 1999), 26–30; Ahmed,  Narratives of Islamic Legal Theory, 160–161. 

2 Bedir,  Early Development, 28. For contemporary critiques of Ibn Khaldūn’s categorization see Eissa,  Jurist and Theologian, 13–17. Vishanoff, in his  Formation of Islamic Hermeneutics, while finding  Ibn  Khaldūn’s description misleading, nevertheless supports this dichotomy as a useful way to portray the different objectives between a theology-oriented and law-oriented legal hermeneutic. As seen throughout this study, there is not always a clear-cut dichotomy between these approaches, and, as Vishanoff also observes, tending toward one or the other approach cuts across legal school lines (ibid., 268–269). 

3 Rudolph, “Ḥanafī Theological Tradition and Māturīdism,” 291. For a detailed account of the historical development and intellectual content of Māturīdism see ibid.,  Al-Māturīdī und die sunnitische Theologie. 

4  Bedir shows al-Dabbūsī’s similarity to Muʿtazilī positions in areas of interest here, namely the role of rational proofs and the intellect’s ability to establish obligation (see Bedir, “Reason and Revelation,” 233ff). He argues for an Iraqī Ḥanafī influence on al-Dabbūsī through the work of al-Jaṣṣāṣ (idem,  Early Development, 26–27 and 29). Rumee Ahmed similarly points out the close intellectual relation between al-Jaṣṣāṣ and al-Dabbūsī ( Narratives of Islamic Legal 
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who continued to follow al-Māturīdī’s theology in the place where he was active.5 As we will see throughout this chapter, al-Dabbūsī falls comfortably within the Māturīdī tradition, pushing Rudolph’s timeline of the spread of al-Māturīdī’s influence in the East at least half a century earlier. Al-Dabbūsī’s alignment with al-Māturīdī is particularly evident in his meta-ethics –  the commitment to God’s wisdom ( ḥikma) as the source of ethical and legal normativity and confidence in human rationality. While for al-Dabbūsī, God is not as accessible to human understanding as for the Muʿtazilī scholars discussed in the previous two chapters, at the same time He is not as inscrutable as Ashʿarīs hold.6 A modicum of permeability exists between the realm of the mundane and that of the divine, allowing for analogies from this world to the unseen, yet reserving for God a domain of His own. One may say that al-Dabbūsī holds a middle position between Muʿtazilīs and Ashʿarīs that preserves divine omnipotence but allows for rational understanding of the existence of the divine and recognizing the wise divine order in this world. In what follows, I present first al-Dabbūsī’s interpretation of divine wisdom, human rationality, and language convention; followed by how these concepts influence the derivation of ethical and legal norms rationally and in light of Revelation; and finally turn to how our author operationalizes the ethical content of divine rulings in the procedure of analogy. 

1 

Divine Wisdom, Human Rationality, and Normativity

God’s wisdom ( ḥikma) and human rationality7 are the meta-ethical concepts underlying al-Dabbūsī’s legal theory and demonstrate his affinity to al-Māturīdī’s theology. These two commitments inform how al-Dabbūsī conceptualizes divine as well as human action. God’s wisdom means for al-Dabbūsī that He created this world putting everything into its proper place ( waḍaʿa fī mawḍiʿihi), namely Theory, 11, 15–16, and 160–161). I would argue that these are the overlaps between Māturīdism and Muʿtazilism more generally, and not positions held specifically by al-Dabbūsī. 

5  Wilferd Madelung,  “The Spread of Māturīdism and the Turks,” in  Actas do IV Congresso de Estudos Árabes e Islâmicos Coimbra-Lisboa 1968 (Leiden: Brill, 1971), 109–168. Reprinted in idem,  Religious Schools and Sects in Medieval Islam (London: Variorum Reprints, 1985), chapter II. 

6 Cf. Rudolph,  Al-Māturīdī und die sunnitische Theologie, 292. See also Ahmed,  Narratives of Islamic Legal Theory, 145. 

7  Al-Dabbūsī uses the terms  ʿaql and  ra ʾy for human reason and, with reference to God, often describes rationality by the absence of senselessness ( ʿabath). 
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where He deems things should be.8 The order in which God puts things is subjective to God, i.e., independent from any ethical standard of good and bad. 

Yet, God’s wisdom necessarily entails that His creation is not pointless ( ʿabath), since senseless acting is devoid of wisdom.9 While al-Dabbūsī does not refer to divine purpose specifically, he often uses the absence of pointlessness as a  proxy  for  what  ʿAbd  al-Jabbār and al-Baṣrī call divine objective ( gharaḍ), namely attaining good consequences for His creatures.10 He says it is inconceivable that the design ( ṣanʿ) of this world is devoid of praiseworthy consequence ( ʿāqiba ḥamīda). This consequence is either an advantage  ( fā ʾida) 11 that reverts to humans, such as attaining benefit  ( jalbat nafʿ) and averting harm ( dafʿ ḍarar), or something by which God manifests His magnificence, sublim-ity, munificence and good qualities.12 Implied in this latter point is that God creates the world in a fashion that informs His creatures about His existence and His wisdom. 

Al-Dabbūsī’s second commitment, human rationality, follows from God’s wise creation. Since God created humans as rational beings, the faculty of reason cannot be pointless, but exists to enable people to arrive at knowledge about the world and recognize the divine wisdom. The purpose of the intellect ( gharaḍ al-ʿaql), al-Dabbūsī says, is to arrive at knowledge ( ʿilm).13 Being endowed with reason, people are obliged to use it because that is its purpose and the wisdom behind God endowing people with reason. There is no excuse, al-Dabbūsī says, in abandoning rational contemplation.14 Reasoning leads to knowledge ( maʿrifa)15 about people’s relationship vis-à-vis the Creator. 

Drawing on the authority of Abū Ḥanīfa, al-Dabbūsī confirms that even without Revelation, the belief in God as Creator is rationally not only possible 8    Cf. al-Dabbūsī,  Taqwīm al-adilla, 455 and 457. 

9    Ibid., 453 and 459. 

10   ʿAbd al-Jabbār also references God’s design or plan ( tadbīr), saying what supports the plan is  ṣalāḥ and what impedes it is  fasād (Vasalou, “Equal Before the Law,” 261). Yet, he does not seem to use this as a standard by which to assess the status of acts. 

11   Al-Dabbūsī uses the term  fā ʾida sometimes in the sense of ‘advantage’ or ‘usefulness’ and sometimes in the sense of ‘purpose’ ( gharaḍ). It is often the counterpart to ‘senselessness’ 

( ʿabath) and implies some beneficial outcome ( nafʿ). I will provide the Arabic term used in brackets to facilitate following al-Dabbūsī’s use of terminology. 

12   Al-Dabbūsī,  Taqwīm al-adilla, 452 and 454. 

13   Ibid., 455. 

14   Ibid., 14; see also Pessagno, “Intellect and Religious Assent,” 21. 

15   Al-Dabbūsī uses the term  maʿrifa in this context, not  ʿilm. He posits  ʿilm as antonym of ignorance  ( jahl); and states that  maʿrifa, like conviction and determination, follows from ʿilm.  ʿIlm is to the heart, he says, what vision is to the eye (al-Dabbūsī,  Taqwīm al-adilla, 465–466). 
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but obligatory for people endowed with reason.16 He says that it is rationally obligatory to believe in God’s divinity,17 know that humans are created to worship God, that compensation is received for the trials put upon humans in this world,18 and that the world and what is in it is created for their  maṣlaḥa and benefit.19 Yet, while human rationality imposes obligation to know about God, human’s servitude, and that the world is created to benefit them, reason does not impose obligation to act in matters of religion.20 In line with Māturīdī 

thought, al-Dabbūsī holds that obligation in religious matters is established only by Revelation.21 The reason for limiting obligation to knowing and not acting is that without Revelation it is impossible to know the precise ways of worshipping or, as al-Dabbūsī says, exalting ( taʿẓīm) God. What a person considers an act of exaltation may not be pleasing to God. How to perform worship is only knowable, al-Dabbūsī maintains, with the arrival of God’s elucidation ( bayān).22 We see here the limits of the continuity between the realm of the divine and mundane in al-Dabbūsī’s thought. While God’s wisdom is rationally graspable, details of God’s domain are only accessible from divine information. 

In addition to the twin-foundations of divine wisdom and human rationality, al-Dabbūsī’s construction of ethical and legal norms relies heavily on his approach to language. Hence, an excursus on al-Dabbūsī’s conception of language is in order.23 An important notion in al-Dabbūsī’s legal theory is the ‘establishment of language’ ( waḍʿ).  Waḍʿ, as Weiss explains, refers to the invention of language. He notes that Muslim scholars dominantly view language as a “code made up of patterned vocal sounds, or vocables ( alfāẓ) and their meanings ( maʿānin). This code was understood to have emerged out 16   Ibid., 443, 446, 456, 457, 462, and 463. 

17   Al-Dabbūsī states that with regard to belief ( īmān) the intellect takes the place of the Law in relation to acts of worship (ibid., 464). The intellect leads to belief in God in the same way as the revealed Law leads to performing acts of worship. 

18   Implied in this statement is that there must be compensation for the trials of life, or else it would be senseless for God to have created a world filled with toil and hardship. 

19   Ibid., 451–455, and 463. For similar statements by al-Māturīdī , see Rudolph,  Al-Māturīdī 

 und die sunnitische Theologie, 291–295; on necessity to know God without revelation 330–336; idem, “Ḥanafī Theological Tradition,” 282–284. 

20   Al-Dabbūsī,  Taqwīm  al-adilla,  451  and  463; see also Bedir,  “Reason and Revelation,” 

234–238. 

21   Cf. ibid., 231; Rudolph,  Al-Māturīdī  und die sunnitische Theologie, 291–295. 

22   Al-Dabbūsī,  Taqwīm al-adilla, 463. 

23   See also Ahmed,  Narratives of Islamic Legal Theory, 23–25 and 34–39 on al-Dabbūsī’s definition of clear and ambiguous ( muḥkam and  mutashābih) and literal and figurative ( ḥaqīqī and  majāzī ) speech. 
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of a primordial establishment of vocables for their meanings.”24 Al-Dabbūsī 

explicitly associates establishing of language with God’s creative wisdom, calling it the ‘wisdom of establishing language’ ( ḥikmat al-waḍʿ). The positor of the language – he mentions God as well as a wise person ( ḥakīm) – is the one assigning to an expression a particular meaning.25 When both align, then the usage of the expression makes sense and is meaningful. As Weiss points out, there is a fixed relationship between words ( alfāẓ) and meanings ( maʿānin), which, when severed, leads to meaningless sounds or non-verbalized ideas.26

Since language, for al-Dabbūsī, is established wisely, the meaning ( maʿná) given to words is not random but connected to a  fā ʾida.  Fā ʾida, within the context of language invention, is not just advantage (benefit) but semantically closer to ‘purpose’ or ‘objective’. Al-Dabbūsī illustrates the relationship between meaning and purpose with reference to speech ( kalām). Speech, he says, be it legislated by God or established by a wise person, inevitably has a praiseworthy purpose  ( fā ʾida ḥamīda), namely knowledge ( ʿilm) for those who need it. He differentiates between four different forms of speech, all of which result in knowledge: Reporting ( ikhbār) provides knowledge to somebody other than the speaker; posing a question ( istikhbār) gains knowledge for the one asking; commanding ( amr) elucidates something that ought to be made existent; and prohibiting ( nahy) elucidates something that should not exist. 

Although al-Dabbūsī does not explicitly mention ‘knowledge’ for the speech acts of command and prohibition, they result in the addressee knowing how to act. A speech act that accords with the wisdom of what it was established for is meaningful or, as al-Dabbūsī says, results in advantage ( al-fā ʾida taḥṣul minhu), namely knowledge.27

That meanings are connected to particular purposes extends for al-Dabbūsī 

beyond speech, but includes all acts. The sought-after result ( thamra maṭlūba) or objective  ( fā ʾida) of sale transactions ( mubāyiʿāt), for example,  is  profit ( ribḥ). Yet, as al-Dabbūsī points out, the actualization of the sought purpose is independent from the occurrence of the act itself; a sale transaction may not 24   Bernard G. Weiss,  “Waḍʿ  al-lug̲h̲a,”  Encyclopaedia of Islam, second edition, ed. by P. Bearman, Th. Bianquis, C.E. Bosworth, E. van Donzel, W.P. Heinrichs (first published online: 2012); idem, “ʿIlm al-Waḍʿ: An Introductory Account of a Later Muslim Philological Science,”  Arabica 34 (1987), 341. 

25   For an analysis of how  waḍʿ is understood by later scholars see Weiss, “ʿIlm al-Waḍʿ”; Ali, Medieval Islamic Pragmatics, 15–29. Ali quotes al-Qarāfī (d. 684/1285), who says that  waḍʿ 

“is employed to make an expression a sign for a meaning” (ibid., 16). 

26   Weiss, “ʿIlm al-Waḍʿ,” 342. 

27   Al-Dabbūsī,  Taqwīm al-adilla, 34. Al-Dabbūsī considers all speech acts to fall within these four categories. 
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result in profit just as speaking may not obtain knowledge ( lam yufid al-ʿilm). 

Similarly, al-Dabbūsī maintains that it does not accord with wisdom to say to a blind person ‘look’ because seeing cannot be actualized by the blind.28 Such acts, one may say, are unwise because they do not attain the purpose of their established meaning. Sometimes the relationship between meaning and its purpose  ( fā ʾida) may be such that when both correspond, there is also a correspondence to reality, namely being true.29 Al-Dabbūsī emphasizes that for a speech act such as saying ‘so-and-so entered the house’ to be correct ( ḥaqq) and truthful ( ṣidq) requires inevitably the actual occurrence of entering.30 A truthful report that conforms with the factuality of what occurred is, thus, in line with the wise purpose of language to result in knowledge. By contrast, lying does not achieve the purpose of attaining knowledge. 

How does language and meaning relate to ethical and legal norms? Although al-Dabbūsī does not articulate a general theory of ethics in his work on legal theory,31 his remarks on divine wisdom, human rationality, and the establishment of language allow us to reconstruct the grounds on which ethical and legal norms are assigned to actions. As we saw from al-Dabbūsī’s presentation of speech acts, words are not only designations for the meaning of objects (such as ‘tree’) but also for acts. The meaning of an act is laid down for a purpose  ( fā ʾida), which corresponds to the wisdom of giving that act that particular meaning. Wisdom is also the standard applied to the assessment of actions. 

Acts, al-Dabbūsī says, are evaluated in light of the benefit of the outcome ( nafʿ 

 al-ʿāqiba) or its bad consequence ( qubḥ  al-ʿāqiba).32 An act that conforms to the purpose  ( fā ʾida) of its meaning, i.e., for what it was established, is in conformity with wisdom and leads to benefit. Acts that deviate from wisdom, namely those that are done senselessly and result in greater harm than benefit, are outside their proper place and the meaning assigned to them by the wise Positor of language. 

By looking at the meaning of acts, one can recognize their purpose and, thus, evaluate whether an act is in conformity or not with divine wisdom. As will become clear below, when the meaning of an act aligns with its divinely established purpose  ( fā ʾida) –  attaining  benefit  ( nafʿ) and averting harm 28   Ibid., 34–35. 

29   This does not mean that all speech acts need to conform to reality, i.e., are true. Statements made in jest ( hazl) have meaning and convey knowledge but do not need to be factually true (cf. ibid. 34). 

30   Ibid., 37. 

31   The closest to a theory of ethics is expressed at the end of  Taqwīm  al-adilla, when al-Dabbūsī discusses rational proofs (ibid., 455–467). 

32   Ibid., 450 and 455. 
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( maḍarra) – it is good ( ḥasan), and when not, it is bad ( qabīḥ).33 While this suggests a consequentialist assessment of acts, al-Dabbūsī draws mainly on purpose to evaluate actions. Badness is not just assessed on account of considerations of resulting harm but primarily by being contrary to God’s wisdom in creating. Hence, uttering nonsense words is bad, even if it is not harmful. 

The grounds of ethical norms are teleological, namely their attaining benefit and averting harm, yet, whether or not an act is beneficial is measured by its positionality in relation to where God, in His wisdom, deems it should be. 

Ethical assessment is, thus, solely dependent on God’s wisdom in establishing meaning for the act under consideration – be this through divine establishing of language ( waḍʿ) or Revelation. In this regard, al-Dabbūsī’s ethical theory is close to Ashʿarī conceptions, though he expands it beyond the revealed word to people’s god-given language. 

When looking at how one discerns that an act is good or bad, al-Dabbūsī’s rational tendencies come to the fore. Contrary to Ashʿarī ethical theories, he maintains that ethical norms can be known independently from and prior to Revelation. Noteworthy in al-Dabbūsī’s discussion of ethical values is the almost complete lack of any mention of blame or praise as well as reward or punishment.  Where  ʿAbd  al-Jabbār and al-Baṣrī articulated good, bad, and the legal values associated with them in relation to blame, al-Dabbūsī does not refer to either social or divine blame and praise that an agent deserves. 

Instead, he focuses on the linguistic dimension, saying that good and bad acts are knowable on account of their meaning ( maʿná), namely either on account of the meaning of the act itself or on account of a meaning in something other than the act.34 Al-Dabbūsī differentiates between four categories of good and bad acts, according to how one knows their meaning. One category of acts is assessed rationally according to the meaning of the act itself; the other three types of acts are evaluated in light of the meaning they receive from scriptural information. I will first present his understanding of rational assessment, and then detail how Revelation impacts ethical and legal normativity. 

33   Al-Dabbūsī’s line of reasoning also explains why lying ( kidhb) is rationally bad. It contravenes the intended result of speaking, i.e., knowledge (ibid., 35). Similarly, one could argue that failure to return a deposit is rationally bad because it contravenes the wisdom of the very meaning of ‘deposit’ as something that is given to somebody temporarily with the expectation of being returned. It must be noted that al-Dabbūsī does not list lying among the acts that are inherently bad (see below). 

34   It is noteworthy that the notion of the ‘agent’ is missing from al-Dabbūsī’s discussion of normativity. It seems to be replaced by ‘meaning’ ( maʿná). 
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1.1  

 Rational Assessment of Acts

For al-Dabbūsī, reason is able to assess some acts as good or bad due to the meaning ( maʿná) of the act itself ( ʿayn al-fiʿl,  fī dhātihi).35 Their goodness or badness is known either on account of the conventional meaning ( al-maʿná fī 

 waḍʿihi) given to the act in this world  ( fī-l-shāhid) or because its meaning is so closely linked to something conventionally understood to be good or bad that it joins that assessment.36 Goodness, as said above, is assessed in relation to the purpose  ( fā ʾida) of its meaning. When an act accomplishes the purpose of its meaning, then it is good. As examples of rationally good acts of this category, al-Dabbūsī mentions exaltation ( taʿẓīm) and prayer ( ṣalāt). Exaltation is an act that by its conventional meaning is good.37 Closely related to it is prayer, because, al-Dabbūsī maintains, it is connected to the performance of actions and words used for exaltation ( taʿẓīm), and, hence, the act of prayer is understood to be good in itself.38 As examples of acts that are bad in themselves, al-Dabbūsī lists maleficence ( safah),39 senselessness ( ʿabath), ignorance  ( jahl) and injustice ( ẓulm). In contrast to good acts, al-Dabbūsī immediately links bad acts to their legal status. They are prohibited rationally because they are inherently bad  ( fī ʿaynihi) (more on that below).40 Al-Dabbūsī’s statements that some acts are known to be good or bad on account of their inherent meaning does not satisfactorily tell us what makes them so. A closer look at his discussion of the legal status of acts sheds some light on this question. 

Al-Dabbūsī argues that people rationally know that the world was created for their benefit ( nafʿ) and  maṣlaḥa s. Hence, he says that reason assesses acts to be fundamentally permissible ( mubāḥ) to engage in and benefit from them. 

Permissibility applies in particular to acts that are necessary for life in this world, namely those that support life, like drinking, eating, and breathing; that prevent from perdition and that perpetuate the species, such as intercourse; that support the flourishing of humans after birth, like nursing; and derivations 35   Al-Dabbūsī,  Taqwīm al-adilla, 44, 52, and 462. 

36   Ibid., 44. 

37   Al-Dabbūsī does not explain why exaltation is good, only saying that it is good in itself regarding the right of the person being exalted, suggesting that the wise meaning of exaltation is of benefit for the one being exalted. 

38   Ibid., 44 and 462. 

39   While  safah is often translated as ‘foolishness’, al-Dabbūsī defines  safah as a term used for something from which harm ( maḍarra) follows; it is more evil than  ʿabath, which is something devoid of advantage  ( fā ʾida) or senseless (ibid., 455). Since al-Dabbūsī’s use of safah implies some deliberate infliction of harm, I translate it as maleficence. 

40   Ibid., 44, 52, and 455. 

104

Chapter 4

of these acts as long as there is no countervailing factor.41 The assessment of an act to be permissible may, however, change – yet, only toward prohibition, since, as mentioned above, only Revelation establishes obligation. 

When explaining how and why the assessment of an act changes from permissibility to prohibition without revelatory information al-Dabbūsī again draws on the wisdom of creation. He states that exaltation that is done outside of its appropriate time and circumstance  ( fī ghayr ḥīnihi aw ḥālihi) ceases to be good but is mixed with bad and, thus, prohibited to perform.42 Being contrary to wisdom is the criterion by which acts are assessed as bad and prohibited. 

The lack of wisdom explains why al-Dabbūsī considers ignorance  ( jahl), injustice ( ẓulm), senselessness ( ʿabath), and maleficence ( safah) to be inherently bad and, thus, prohibited.43 Ignorance is a deliberate abandonment of the faculty of reason, which forfeits its purpose ( gharaḍ), namely, as al-Dabbūsī says, to arrive at knowledge of humans’ unseen  maṣlaḥa s ( maṣāliḥ ghā ʾiba), which sense perception is unable to obtain.44 In light of what al-Dabbūsī says of the obligation to know that there is a Creator who fashioned the world and all in it, ignorance  ( jahl) is deliberately ignoring the signs about the Creator and of humanity’s place in His created world; it comes close to the meaning of  kufr. 

Injustice, according to al-Dabbūsī, is an act that puts something out of place ( fī ghayr mawḍiʿihi) after knowing its proper place.45 Putting something ‘out of its place’ counteracts wisdom and, thus, is bad and prohibited ( ḥarām).46 

Injustice, one may say, is an intentional violation of the divine order and, he says, even worse than ignorance. Senselessness is a term for an act that is devoid of advantage  ( fā ʾida), because – and here our author reveals his theory of human action – any action involves effort ( mashaqqa), even if only slightly so. An act that does not aim at an advantage greater ( awlá) than the effort involved is, thus, rationally prohibited.  Maleficence  designates  an  act  from which harm ( maḍarra) follows; it is more evil than senselessness since it not 41   Ibid., 449, 450, 458, and 460. 

42   Ibid., 44 and 462. If after Revelation a person prays outside of the prescribed time and circumstance, the wisdom of the command to prayer would be violated, and prayer assessed as bad (ibid., 44). 

43   Ibid., 455. 

44   Ibid., 455. Al-Dabbūsī here mirrors al-Māturīdī’s epistemology, who holds that the means to gain knowledge are sense perception, rational reflection, and revelation (cf. Rudolph, 

“Ḥanafī Theological Tradition,” 288). Al-Dabbūsī’s use of  maṣlaḥa ghā ʾiba here seems to differentiate between benefit as something that is perceived by the senses (like  ladhdha) and  maṣlaḥa, which is not directly sensed but reflected upon. The term  maṣlaḥa is not restricted to mean otherworldly benefit, though may include it. 

45   Al-Dabbūsī,  Taqwīm al-adilla, 455. 

46   Cf. ibid., 457. 
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only misses an advantage but adds harm. Al-Dabbūsī states that “maleficence is to senselessness what injustice is to ignorance.”47 Ignorance and senselessness are devoid of advantage ( ḥirmān al-fā ʾida) and injustice and maleficence result in bad consequence ( qubḥ al-ʿāqiba).48 In short, the grounds for the ethical assessment of acts are the absence of attaining benefit and the presence of inflicting harm. 

Al-Dabbūsī’s understanding of rationally prohibited acts does not stop, however, at matters pertaining to the mundane world. He also considers that the intellect can assess some religious acts to be prohibited, namely the following four: belief in a false god ( ṭāghūt); the belief that creation is only for this world and for the pursuit of one’s appetites; denial ( inkār) of the Creator ( ṣāniʿ); and denial of resurrection for compensation ( al-inkār  bi-l-baʿth  li-l-jazā ʾ).49 The grounds on which these acts are prohibited is that they are rationally implau-sible, such as belief that anything other than God is non-temporal ( muḥdith). 

Or they are contrary to wisdom by putting something out of its place, such as ingratitude towards one’s benefactor ( kufr bi-man anʿama ʿalayhi).50 The acts al-Dabbūsī mentions in this category appear at first to be counterparts to the acts he deems rationally obligatory to know about religious matters mentioned above. However, al-Dabbūsī stresses that these acts are prohibited not because they are the opposites of what is obligatory to rationally know about God and the world but due to their inherent badness, i.e., they are contrary to wisdom.51 

He thereby disconnects the category of prohibited from omitting an obligation but instead asserts that prohibition is the legal norm for acts deemed bad by themselves (i.e., non-wise), which are assessable independently of Revelation. 

Prior to Revelation, acts are only legally assessed as either permissible or prohibited. 

Although  al-Dabbūsī calls these acts bad and prohibited on account of their inherent meaning, he considers such digression from their proper place to be an accident ( ʿāriḍ). Assessing an act as prohibited is not on account of the act itself, ontologically, but stems from an indication, which is accidental ( dalīl ʿāriḍ) to it,52 namely its consequence in relation to the place given to it by the divine creative wisdom. In his explanations of why acts, such as ignorance and injustice, are bad, we see that, similar to our Muʿtazilī scholars, 47   Ibid., 455. 

48   Ibid., 455. 

49   Ibid., 456. 

50   Ibid., 457. 

51   Ibid., 456. 

52   Ibid., 449 and 450. 
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al-Dabbūsī constructs their badness configurational, in relation to the wise place deemed proper for actions, i.e., that they should result in benefit or avoid harm. Moreover, these consequences are tangible in this world. 

We see that al-Dabbūsī has a teleological perspective. Acts are assessed in relation to the purpose  ( fā ʾida) for which they were created. An act that deviates from a beneficial outcome toward a consequence that is outside of the place assigned by divine wisdom is determined to be bad and prohibited. It is the non-conformity with the wisdom of their advantage and benefit which makes these acts bad. An act is not bad independently of God’s wisdom. Where ʿAbd al-Jabbār argued that acts are only good when done for their good consequence directed at another, al-Dabbūsī considers an act to be good only when it conforms to the divine wisdom that aims at advantage. In this regard, both scholars take their normative standard from God. 

Since the divine creative wisdom is rationally discernable, reason is able to assess the ethical and legal status of acts. Rationally good acts are permissible and bad acts are prohibited. However, as already mentioned above, al-Dabbūsī excludes from rational evaluation the category of obligation – in alignment with al-Māturīdī.53 Nevertheless, he opens a backdoor to allow for rational contemplation to shift the evaluation of an act from permissible to obligatory – albeit outside the realm of certainty. He argues that the knowledge that people are created to worship God holds the possibility that it is religiously obligatory ( al-wujūb li-l-dīn) on humans to act in ways that support their existence, namely through eating, drinking, breathing, protecting oneself from the evil of enemies as well as cold and heat. Not doing so to the point of perishing could be seen as sin ( ithm). We see that, contrary to ʿAbd al-Jabbār and al-Baṣrī who hold eating and drinking to be permissible acts, al-Dabbūsī 

deems them obligatory, even if only probabilistically, in order to uphold one’s existence. Similarly, he argues that intercourse as a way to perpetuate the species can rationally be considered a duty  ( farḍ) that is fulfilled by some people having children.54

Al-Dabbūsī’s efforts to include eating, drinking, and procreation into the category of obligatory is, however, not driven by his endorsement of human rationality but rather by his position that there is no contradiction between 53   Ibid., 458. Part of the lack of obligation in rational assessment is that since the world was given to humans for their benefit, this establishes a right in their favor, namely to benefit from it. Al-Dabbūsī emphasizes that what is a person’s right, cannot be an obligation upon her (ibid., 449). 

54   Ibid., 451. We see here that the religio-legal categories of communal and individual obligation inform also al-Dabbūsī’s analysis of rational normativity. 
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reason and Revelation. He emphasizes that both reason and the Law are a proof ( ḥujja) from God for His servants and, thus, they cannot contradict one another. It is impossible that reason evaluates something completely different from what the Law obliges or prohibits. Any discrepancy between rational and religious assessment is attributable to paucity of contemplation or lack of rational indication.55 His empirical bend leads al-Dabbūsī to argue, for example, that even without Revelation it is possible to know that fornication ( zinā) should be prohibited because raising children is the responsibility of men, and one man cannot provide for the maintenance of too many children, which would lead to their perdition. Hence, even though fornication serves procreation, wisdom calls for prohibiting it outside of a committed relationship.56 

Despite  efforts  to  align  rational  with  religious  norms,  al-Dabbūsī emphasizes that definite obligation is only established by the revealed Law. Without Revelation, acts only change their status from permissible to non-permissible. 

1.2  

 Assessment of Acts in Light of Divine Command and Prohibition

Although al-Dabbūsī seemingly awards to the intellect a wide range in assessing the ethico-legal status of acts, he nevertheless gives primacy to Revelation. 

Revelation is the standard against which all acts should be measured. The Law, al-Dabbūsī says, was revealed to complete what people can know rationally, in particular to let them know about the specific ways of worshipping God, the  ḥudūd-punishments, and whatever the intellect cannot attain without significant contemplation  ( jadd ta ʾammul), which would be a hardship ( ḥaraj) on them.57 The main way in which the revealed Law informs about the ethical and legal status of acts is by God commanding or prohibiting certain actions. 

Al-Dabbūsī explains that command ( amr) means that the commanded ought to be made to exist, i.e., should be acted upon. When the command is issued by God, it becomes obligatory ( wājib) upon people to make the commanded exist,  i.e., to obey. Moreover, he holds that we know that an act commanded by God is good, because God’s wisdom ( ḥikma) makes it inconceivable that He commands something unless it is good ( ḥasan) in the eyes of God ( ʿinda Llāh). Being wise and without maleficence ( safah), God does not command anything bad, and what He commands cannot be but good.58 

Al-Dabbūsī similarly frames divine prohibition ( nahy) in relation to God’s wisdom. God issues a prohibition ( nahy) regarding the performance of acts that 55   Ibid., 458. 

56   Ibid., 449–450. 

57   Ibid., 444. 

58   Ibid., 44. 
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in His eyes ( ʿinda Llāh) ought not to exist.59 Just as command indicates that the commanded is good, divine prohibition indicates the badness ( qabīḥ) of the proscribed. However, contrary to command, which requests action (i.e., obligation) on part of the servant, al-Dabbūsī points out that prohibition requests that an act does not exist, i.e., is refrained from.60

We see that divine wisdom is the starting point for al-Dabbūsī’s explanation of the goodness of commands and the badness of prohibitions. Similar to ʿAbd al-Jabbār and al-Baṣrī, he holds that we know that an act commanded by God is good, because God’s wisdom ( ḥikma) makes it inconceivable that He commands something unless it is good ( ḥasan) in the eyes of God ( ʿinda Llāh).61 

Although al-Dabbūsī does not endorse the Muʿtazilī view that God is obliged to command only what is good,62 he also differs from the Ashʿarī understanding that only through divine command an action is recognizable as good. A commanded action is good, one may say, because God commands it in accordance with His wisdom that the act should be performed. God’s wisdom is prior to His command and He commands an act because, in His wisdom, God deems it good to exist.63 Al-Dabbūsī thereby affirms, like Muʿtazilīs, that God only does what is good, yet, like Ashʿarīs, preserves divine omnipotence to determine what is good and bad; there is no goodness independent of His wisdom. 

Good and bad as well as obligatory and prohibited, however, are not stable values in this world. Al-Dabbūsī’s relativism regarding the normative status of acts was already at display in his discussion of the rational assessment of the act of exaltation, which may change from being good and permissible to bad and prohibited. When he categorizes the status of acts known from revealed information, we again encounter his emphasis on the context in which acts are performed. Some acts, he states, are not evaluated as good or bad on account of the meaning of the act itself, but because the meaning in which they are used is connected ( ittaṣala) to something else on which their meaning depends.64 

Their ethical status does not inhere in the act. For example, giving alms ( zakāt) or fasting ( ṣawm) is good, al-Dabbūsī says, because God commands it. Yet, as in 59   Ibid., 44, 52, and 57. 

60   Ibid., 50. The fact that prohibition means that the act ought not exist, does not mean, however, that by its non-existence the act becomes good, since non-existence cannot be a reason ( ʿilla) for assessing it good. Hence, al-Dabbūsī rejects the notion that the opposite of prohibition is obligatory, thus, rejecting a simple  a contrario argument (cf. ibid., 48  

and 50). 

61   Ibid., 44. 

62   Al-Dabbūsī considers it, however, obligatory on God to send messengers ( rusul) in order for humans to engage in acts of worship (ibid., 462). 

63   Cf. Rudolph, “Ḥanafī Theological Tradition,” 289. 

64   Al-Dabbūsī,  Taqwīm al-adilla, 44 and 52. 
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the case of  zakāt, giving part of one’s property to the poor is only completed as a fulfilled command by the existence of the destitute. Without paupers, giving alms would not be good because it cannot be actualized, or achieve its purpose. 

Likewise, fasting ( ṣawm), al-Dabbūsī explains, requires restraining the appetitive self ( al-nafs al-shahwāniyya) from following the desire for food and sexual fulfill-ment. The act of fasting is predicated on the existence of the appetitive soul.65 

Bad acts in this category include, for example, prayer without ablution ( wuḍūʾ). 

Since the Law restricts competence for performing the prayer to being free from ritual impurity ( ḥadath), praying in the state of impurity is senseless ( ʿabath).66 

It is the fact that prayer (the meaning of which is inherently good) is linked by Revelation to being done in a state of purity that leads to evaluating a prayer performed without ritual ablution as bad.67 Al-Dabbūsī’s examples show that whether an act is commanded or prohibited by God is not the sole criterion for assessment but depends on factors unrelated to the meaning of the act itself. 

In addition to differentiating between the assessment of acts based on their inherent meaning and those that depend on the existence of something unrelated to the act, al-Dabbūsī sets apart acts that are good or bad due to a meaning in other than it. The meaning of good or bad, he says, obtains based on a divine command or prohibition that is not essential to the act itself but receives its ethical norm only from being an act of worship or, in the case of bad acts, by being attributive ( waṣfan) to the act itself.68  Jihād against infidels, al-Dabbūsī 

says, is good as an act of aggrandizing ( iʿlā ʾ) Islam, though fighting, taken by itself, is an act of corruption  ( fasād) and as such is bad. Likewise, executing the  ḥudūd punishments, which inflicts harm ( iḍrār), is good as a punishment that deters from disobedience, yet it is only a disobedience due to the divine word establishing the  ḥudūd acts as such.69 As an example of a bad act of this category, al-Dabbūsī mentions usurious sale transactions ( ribā). To the meaning of sale being ‘good’, and, hence, permissible, the Law added the condition ( sharṭ) of equivalence ( mumāthala), which when absent changes the status of sale to bad and prohibited.70 Only with Revelation does the evaluation of the 65   Ibid., 44. This would also explain why children are not required to fast; they cannot (yet) restrain their appetitive self. 

66   Ibid., 52. 

67   In contrast to al-Dabbūsī’s evaluation that prayer without ablution is ‘bad’ and ‘invalid’, al-Shīrāzī, for example, assigns not a moral but only a legal value, calling such an act 

‘invalid’ ( bāṭil) (Abū Isḥāq Ibrāhīm b. ʿAlī b. Yūsuf al-Shīrāzī,  Kitāb al-Lumaʿ fī uṣūl al-fiqh, ed. 

Muḥammad Badr al-Dīn al-Naʿsānī al-Ḥalabī [Egypt: Maṭbaʿat al-Saʿāda, 1326/1908], 4). 

68   Al-Dabbūsī,  Taqwīm al-adilla, 44 and 52. 

69   Ibid., 45 and 52. 

70   Ibid., 52. 
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meaning of these acts change. Their ethico-legal value is correctly assessable only from divinely revealed information. 

Sometimes, the assessment of an act obtains not from the act itself but because the act is done in association with a subsequent act on account of which  the  first  action  is  performed. Being assessed as good or bad derives from being associated with or being a means to another, separate act that the Law commanded or prohibited. For example, the act of performing ablution ( wuḍūʾ), al-Dabbūsī says, is an act of washing ( ghusl) that refreshes and cleanses.71 It is a good act because the believer intends with the act of washing her ability to perform the commanded prayer. Likewise, hastening ( saʿy) to the congregational Friday prayer is good – and since enjoined by Revelation obligatory72 – because it is the occasion ( sabab) for making it possible to perform the commanded congregational prayer; in itself, hastening is simply permissible ( mubāḥ). The evaluation of hastening or performing ablution does not result from these acts themselves but follows from these acts being done with the intention of performing a good act, namely the commanded Friday prayer.73 In the same vein, it is considered bad and prohibited to engage in permissible sale transactions at the time of the call for congregational prayer because preoccupation with sale prevents from hastening to prayer. The same rationale, according to al-Dabbūsī, also makes praying on usurped land prohibited. While prayer itself is good, performing it under conditions that are prohibited (usurpation), changes it into a prohibited act.74 We see that in matters that pertain to religion, considerations of mundane benefit and harm does not determine their status. Their status is assessed in relation to God’s impositions. Their wise purpose  ( fā ʾida) is to worship God as an act of obedience, which is only obligatory after Revelation has occurred. Acts imposed by God are, thus, evaluated deontologically, not in consequentialist terms. 

The relativity of norms is a notion that al-Dabbūsī highlights. He points out that obligatory acts (i.e., those commanded) are only obligatory as long as the meaning that makes it obligatory remains obligatory. Hence, the obligation to pray over the deceased ceases when the dead is an infidel or a highway robber, and the obligation to wage  jihād against infidels is lifted upon them accepting 71   Ibid., 45. Washing as an act of refreshing is, according to al-Dabbūsī, permissible ( mubāḥ ). 

72   Al-Dabbūsī does not explicitly say that ablution before prayer and hastening to the congregational prayer is obligatory, though this is implied. Being religious commands, they change from good-permissible to good-obligatory in this context. Though outside of the context of prayer, washing and hurrying remain good and permissible. 

73   Ibid., 45. 

74   Ibid., 52. 
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Islam.75 Bad acts follow the same pattern. They are prohibited ( ḥarām)76 and not legally valid ( ghayr mashrūʿ) to perform, as long as that on account of which they are assessed as bad remains in its status.77 The relativity in assessing the legal status of acts seems to be preventing al-Dabbūsī from defining the other legal norms.78 He focuses on obligatory ( wājib), prohibited ( ḥarām), and permissible ( mubāḥ), without discussing in any detail the other legal norms.79 

He only says that in order to determine the legal value of acts one first has to look at the principle ( aṣl) ruling of the act, and then investigate whether an accident ( ʿāriḍ) or attribute ( ṣifa) was added or taken away from it that changes its legal assessment.80 He no further explains the differences between the five legal norms, neither in terms of praise or blame nor in terms of punishment and reward, nor with regard to God’s wisdom or benefit and harm. 

The above presentation showed that underlying al-Dabbūsī’s ethical and legal normativity is his commitment to God’s wisdom. People rationally know that God’s wisdom in creation is not senseless but that all action should lead to  some  form  of  mundane  benefit  for  humans. The semantic meaning of acts conveys their wise purpose  ( fā ʾida). The ethico-legal value of these acts is rationally discernable. This is the domain in which people autonomously assess the value of acts based on their conventional wise meaning. People are motivated to act in pursuit of some form of advantage and benefit  ( fā ʾida,  jalb al-nafʿ), which they know to be permissible on account of their knowledge that the world was created for their benefit and  maṣlaḥa. Obligation, however, is only imposed by Revelation. 

In contrast to rationally discernable norms, where al-Dabbūsī displays a consequentialist approach, in matters that are regulated by the Law deontology is dominant. Their ethical status is determined not by their inherent meaning but by being acts of worship. God’s commands and prohibitions establish obligation 75   Ibid., 46. 

76   It is noteworthy that al-Dabbūsī sparsely uses the term  ḥarām for prohibited. He more often phrases it as obligatory to not perform or to not make the act existent. Command, thus, is the primary factor of legal obligation to act; prohibition ( nahy) results in the legal obligation to omit the prohibited action. 

77   Ibid., 53 and 54. 

78   At some point al-Dabbūsī states that command logically requires that its opposite ( ḍidd) is reprehensible (ibid., 48), suggesting that only prohibition ( nahy) incurs the legal value of prohibited ( ḥarām). Looking at legal norms through the lens of validity, al-Dabbūsī 

says that the lowest rank of legality ( mashrūʿ) is that the act is permissible in itself ( mubāḥ 

 fī nafsih), followed by that which is recommended to do ( mandūb), then the obligatory ( wājib), and the duty  ( farḍ) (ibid., 54). 

79   Instead,  al-Dabbūsī explores the legality or validity ( mashrūʿ) of performing the acts (cf. ibid., 54–60). 

80   Ibid., 58. 
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to act and to refrain from action. Divine command is a request for worship in and of itself. Worship ( ʿibāda), for al-Dabbūsī, is not a logical entailment of command but is an attribute established for the commanded act linguistically ( lughatan). The human intellect assents to perform such acts of worship based on the knowledge that worship is a good act – which is obligatory to know.81 Al-Dabbūsī expresses this clearly when he says that the attribute of good follows the attribute of worship ( tabaʿa ṣifat al-ḥasan ṣifat al-ʿibāda).82 In this sense, people obey divine command and prohibition because they know that, as acts of worship, they are good. The individual acts the Law imposes on humans are good because they are acts of worship. This goodness, however,  is  predicated  on  the  beneficial  outcome   ( fā ʾida) that worship entails. 

Although al-Dabbūsī does not focus on divine reward or punishment in the evaluation of ethico-legal normativity, he mentions that the desire for paradise is the occasion ( sabab) for human obedience and that fear of hellfire is the occasion ( sabab) that deters from committing acts of disobedience ( maʿāṣin).83 

Obedience, thus, is a combination of deontological considerations – one obeys because of God’s request – as well as the knowledge that obedience to God’s commands and prohibitions as act of worship, by definition, is good and leads to beneficial consequences and averts harm in the Hereafter. The goodness of worship is prior to one’s obligation to do what God intends people to do. 

Let’s explore whether al-Dabbūsī considers the divine legislative wisdom to be extendable in the procedure of analogy. 

2 

Legal Analogy and God’s Wisdom

Al-Dabbūsī’s discussion of legal analogy ( qiyās) reflects his overall approach to the divine Law, characterized by a rationality that is based on language and that conforms to the divine wisdom. Legal analogy, for him, is a rational activity because, in order to analogize, one needs the faculty of reason. As a mental activity, analogy only applies to matters that can be rationally comprehended.84 

This mental activity is based on understanding the semantic meaning of the authoritative texts.85 However, al-Dabbūsī stresses that despite being a rational endeavor,  qiyās is not certain, but only probabilistic ( ghalabat al-ẓann), 81   Ibid., 47, 57, 451, and 464. 

82   Ibid., 47. 

83   Ibid., 371. More about al-Dabbūsī’s understanding of  sabab below. 

84   Ibid., 260, 268, and 306. 

85   While al-Dabbūsī admits reason ( ra ʾy) as a proof ( ḥujja), he says, this only is possible in the absence of textual regulation (ibid., 268). 

Abū Zayd al-Dabbūsī and the Wisdom of the Law 113

and is epistemologically on the same level as speculation ( naẓar) and  ijtihād.86 

Analogizing ( qiyās al-ra ʾy) to sources whose rulings are textually established in order to transfer them to derivations, he says, is an authoritative proof ( ḥujja) by which God is worshipped.87 Like ʿAbd al-Jabbār and al-Baṣrī, al-Dabbūsī 

considers it obligatory to act upon the analogically extended ruling. He maintains “when [God] elucidates an appellation ( ism) or an attribute ( ṣifa), connecting it to one of His rulings, then it is obligatory to take it as an example ( iʿtibār) in another location ( aṣl ākhir) and it is obligatory to establish the ruling that pertains to it whenever the characteristic  (waṣf ) is found.”88 This obligation, al-Dabbūsī claims, is based on Qurʾān 59: 2 ( iʿtabarū ūlī l-abṣār), which he interprets according to linguistic usage as a command to attach something to its like.89 The purpose of analogy, thus, is to apply the rulings of the Law outside of the scripturally provided instances. The grounds on which this is done is the occurrence of the  ratio legis ( ʿilla) in instances other than those established in the sources of the Law. Let’s look in more detail at how al-Dabbūsī 

conceives of the  ʿilla. 

2.1  

 The Ratio Legis  (ʿIlla )

When al-Dabbūsī elaborates on the concept of  ʿilla, his reliance on linguistic conventions, part of the wisdom of establishing language ( ḥikmat al-waḍʿ), is again apparent. He states that linguistically the term  ʿilla designates “a state ( ḥāl) of altering by its onset ( ḥulūl)90 the assessment of the state ( ḥukm al-ḥāl). 

Or, it is a term for something that brings forth ( aḥdatha) something by its onset.”91 Addressing the question of necessary causality between  ʿilla and its effect, al-Dabbūsī emphasizes that the consequence of the occurence of the ʿilla is not voluntary, yet the  ʿilla itself is not its causing agent. In illustration he says that the term  ʿilla is used to designate ‘disease’, the onset of which alters the state of a person without her choosing to be ill. Likewise, a fatal wound is called the  ʿilla of death, as opposed to the person who inflicted the wound.92 

The way al-Dabbūsī conceives of the relationship between the  ʿilla and its consequence reflects his view of God and His Law. For al-Dabbūsī, the  ʿilla s of the Law are markers ( aʿlām) and signs ( āyāt,  amārāt) for the divine rulings, and 86   Ibid., 260, 278, and 306. See also Ahmed, who presents al-Dabbūsī’s concept of analogy and how to determine the  ratio legis ( Narratives of Islamic Legal Theory, 117–124). 

87   Al-Dabbūsī,  Taqwīm al-adilla, 260. 

88   Ibid., 264. 

89   Ibid., 261, 263, and 264. Al-Dabbūsī draws on pre-Islamic usage of these terms (ibid., 263 

and 264). 

90   The term  ḥulūl is translated here as either ‘onset’ or ‘occurrence’. 

91   Ibid., 14. 

92   Ibid., 14. 
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while they are indicating the rulings, there is no necessary causality between ʿilla and ruling, but God sets them as such.93 In the same way that smoke is an indicant for fire but not its cause, a legal indicant is not necessitating its effect – 

though, al-Dabbūsī admits, every indicant is a cause of knowledge about the indicated.94 While there is a stable relation between the  ratio legis and its ruling, the  ratio legis does not cause the ruling but only ‘involuntarily’ brings it about. The actual causing agent remains God, who, al-Dabbūsī maintains, cannot be called the  ʿilla of something, since He engenders voluntarily by choice and is not temporal, i.e. He cannot be described as ‘occurring’ ( ḥulūl).95

In legal parlance, the term  ʿilla, according to al-Dabbūsī, is used to designate the meanings ( maʿānin) deduced from the authoritative texts to which legal rulings are connected and based on which these rulings are transferred to derivations  ( furūʿ), because “these meaning, by their occurrence in the textually explicit ruling, change, involuntarily, their rulings from the specific to the general.”96 Al-Dabbūsī explicitly states that the material sources of the Law that display  rationes legis are testimonies to God’s rulings that are not textually attested ( lā naṣṣ fīhā).97 The function of analogy, thus, is to generalize a specific textual ruling on account of the occurrence of the  ratio legis outside of its specifically mentioned legal instance, thereby providing assessments for instances that are not directly addressed in Revelation.98

How does one recognize the  ʿilla of a ruling? Al-Dabbūsī says that by knowing (taʿarruf ) the meanings of the language ( maʿānī l-lugha), one affirms ( athbata) the meanings and rulings of the divine Law.99 It is in this sense that  rationes legis can be called indicants ( adilla) because “those meanings indicate to us God’s rulings with regard to the derivations.”100 That a meaning indicates the 93   Ibid., 387. Ahmed often translates  ʿilla in al-Dabbūsī’s work as ‘cause,’ and sometimes uses this term also when al-Dabbūsī uses the Arabic  sabab, which seems inappropriate given that al-Dabbūsī clearly differentiates between necessitating cause and the  ratio legis, as well as between the latter and  sabab (e.g., Ahmed,  Narratives of Islamic Legal Theory, 53, 60, and 122). 

94   Al-Dabbūsī,  Taqwīm al-adilla, 15. 

95   Ibid., 14. This argument also avoids that there is an infinite regression of cause and effect. 

96   Ibid., 14–15; cf. Zysow,  Economy of Certainty, 229. 

97   Al-Dabbūsī,  Taqwīm al-adilla, 300. 

98   ʿAbd al-Jabbār, by contrast, opposed generalization of the  ʿilla without indication (cf. ʿAbd al-Jabbār,  al-Mughnī, 17: 310; Zysow,  Economy of Certainty, 225). 

99   Al-Dabbūsī,  Taqwīm al-adilla, 266. Al-Dabbūsī’s emphasis on meaning also leads him to reject analogizing based on resemblance ( shabah), because it does not take the meaning into account (ibid., 305). As we will see also below in the next two chapters on al-Shīrāzī 

and al-Juwaynī, the analogy of resemblance ( qiyās al-shabah) is controversially discussed among jurists. 

100 Ibid., 15. 
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 ratio legis of a ruling is known from God connecting a term ( ism), an attribute ( ṣifa), or a characteristic  (waṣf ) to one of His rulings, the presence of which in other than the textually expressed location warrants to apply the same ruling there. This connection between the ruling and  ʿilla is based on a ‘trace’ or 

‘effect’ ( athar).101 “We do not designate one from among the totality of characteristics [of a ruling] to be [its]  ʿilla unless its effect ( athar) on that ruling is known by itself or by something like it. The effect is only known by examining the texts.”102 The correctness of the  ʿilla, al-Dabbūsī says, is indicated by its efficacy ( ta ʾthīr) to bring about the ruling.103 Only when there are effective characteristics ( awṣāf muʾaththira), the efficacy of which is established by the Law, does the jurist transfer the ruling in analogy to other situations that are not scripturally regulated.104

Al-Dabbūsī’s reliance on the wisdom of establishing language also comes through in the way he discusses how to recognize efficacy. The efficacy of a characteristic, he states, is determined by thoroughly studying the meanings of the authoritative texts ( maʿānī l-nuṣūṣ). Al-Dabbūsī stresses the similarity between legal and linguistic analogies, comparing the former with recognizing meta-phorical use of words and employing them outside of their literal meaning. In the same way as figurative usage of words is known only from those speaking that language, the efficacy of a characteristic, he says, is known only from the information provided by the Legislator.105 The meaning that is common to the source and the derivation is the evidence ( shahāda) for transferring the ruling of the source to the derivation.106 The task of the jurist is to identify one or more indicants that distinguishes the  ratio legis from non-effective characteristics.107

2.2  

 Identifying Efficacy

Al-Dabbūsi is slightly more concrete than ʿAbd al-Jabbār and al-Baṣrī in describing what he means by efficacy, and we notice that he understands this concept quite differently from these two jurists. He vehemently rejects that one can identify the correct  ʿilla by way of co-presence ( qiyās al-ṭard), by co-absence ( qiyās al-ʿaks) or by concomitance ( dawarān), arguing that none of these methods 101 Ibid., 264–265. 

102 Ibid., 267. 

103 Ibid., 292 and 307–308; see also Bedir,  Development of Early Hanafi Uṣūl al-Fiqh, 229. 

104  Al-Dabbūsī,  Taqwīm al-adilla, 268. 

105 Ibid., 268. 

106 Ibid., 300. 

107 Ibid., 302. Al-Dabbūsī differentiates between four types of  rationes legis, all of which have to be effective. The  ratio legis may be an essential characteristic ( waṣf lāzim), an accidental characteristic, an appellation ( ism), or a ruling (ibid., 292). 
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establishes the correctness of the  ratio legis.108 These method, for al-Dabbūsī, do not constitute efficacy.109 Instead, he says that one analogizes based upon “the appropriateness ( ṣalāḥ) of the indicant to be the  ratio legis, further its propriety ( ʿadāla) and the absence of invalidating factors.”110 Although the term  ṣalāḥ, which I here translate as ‘appropriateness’, has connotations of ‘good’ or ‘good consequences’, when al-Dabbūsī employs it with regard to determining the  ratio legis of analogy, the ethical content of the indication is not his concern, but the congruence of a characteristic with known or established cases.111

The terms  ṣalāḥ and  ʿadāla are explained in the following manner. Appropriateness ( ṣalāḥ), al-Dabbūsī says, is something that is relevant ( mulā ʾim), which is to say that it is consistent ( muwāfaq) with analogies transmitted from the Prophet and the early community. He specifically rejects the Shāfiʿī definition of  ṣalāḥ as suggestive ( mukhīl),112 saying that suggestiveness is only in the heart, without any apparent evidence.113 It is merely an unsubstantiated feeling. For him, to be accepted as  ratio legis, a characteristic must have confirmed indication that it is relevant, i.e., that it is consistent with the early community’s legal reasoning. However, a characteristic’s relevance by itself is not enough to identify it as  ratio legis; it also needs to have propriety ( ʿadāla). Propriety is indicated by the characteristic’s efficacy on the ruling, namely that the authoritative sources provide evidence that a particular characteristic is not negated or contradicted.114 Al-Dabbūsī insists that in order for a characteristic to be 108 Ibid., 304. Al-Dabbūsī uses the term  dawarān in the sense of  ṭard wa-ʿaks, co-presence and co-absence. For a more detailed discussion of these methods see Zysow,  Economy of Certainty, 215–236; Eissa,  Jurist and Theologian, 132–139. 

109  We see here clearly that definitions of such legal concepts do not fall along school lines. 

Al-Baṣrī and al-Dabbūsī are both Ḥanafīs but hold different views on what constitutes efficacy ( ta ʾthīr). 

110  Al-Dabbūsī,  Taqwīm al-adilla, 304. The term  ṣalāḥ is used in slightly different ways by al-Dabbūsī. In relationship to the efficacy of a  ratio legis,  ṣalāḥ is something that is good and appropriate, without necessarily implying an ethical content; the English ‘right’ when used in the sense of ‘something is right and proper’ captures this meaning. Sometimes, however, al-Dabbūsī uses the term  ṣalāḥ to express something that is beneficial and good. 

I usually provide the Arabic in brackets to let the reader know which word he uses. 

111  See also Ahmed, who lists as al-Dabbūsī’s methods of determining the  ratio legis by its efficacy that it is not contradicted by explicit textual evidence and that it is transitive, i.e., applicable to other cases barring impediments ( Narratives of Islamic Legal Theory, 121–123). 

112  We will see in Chapter 6 that al-Juwaynī understands  mukhīl similar to what al-Dabbūsī 

means by  ṣalāḥ . 

113  Al-Dabbūsī,  Taqwīm al-adilla, 304 and 311. 

114 Ibid., 304, 307, 309, and 314. Logically, defining efficacy as something that is of propriety, which in turn is known by it being effective, is circular. We notice that al-Dabbūsī’s use of  ʿadāla to determine efficacy is not taken up by later scholars, whereas the criterion of relevance ( mulā ʾim) finds acceptance. 
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designated as  ratio legis for a ruling, it needs to have positive ( ẓāhir) attestation in the sources.115 He compares this to witnessing in court. The testimony of a witness is accepted by an utterance that is relevant to the formulation ‘I testify’, even if uttered in a language other than Arabic. The testimony, however, is only acted upon after investigators ( muzakkīn), who have knowledge about the witness’s “inner affairs” ( bāṭin aḥwālihi), affirm his propriety ( ʿadāla).116 The correctness of a  ratio legis is, thus, determined by looking at a characteristic that is relevant ( mulā ʾim) to the ruling of the case under consideration and that alters its circumstances from not having this ruling to having it. Such a characteristic must have apparent attestation in the sources of the Law and not be negated or contradicted by them. The combination of relevance and propriety indicates that a characteristic is effective ( muʾaththir) on the ruling117 – and, hence, displays appropriateness ( ṣalāḥ). 

Although  al-Dabbūsī  seems  to  champion  efficacy  as  the  main  criterion to identify the  ratio legis, many of his examples reveal that there is another, meta-ethical dimension to the  ʿilla. This dimension is born out of al-Dabbūsī’s commitment to the divine wisdom setting everything in its proper place. 

Similar to the way he understands the above discussed concept of  fā ʾida as an advantage connected to benefit or as purpose of meanings, he relates  ʿilla to the wisdom or reason why God legislates. The divine legislative intent comes out clearly in Ahmed’s analysis of al-Dabbūsī’s explanation of abrogation ( naskh). 

As Ahmed puts it, “[b]ehind every command that God enjoins upon mankind is a higher purpose that leads people closer to God.”118 This higher purpose or wisdom behind the divine injunctions is sometimes more concrete than achieving closeness to God, and then is directed toward human well-being in the Hereafter as well as in this world. This is evident, for example, when al-Dabbūsī delineates the term ‘occasion’ ( sabab) from  ratio legis ( ʿilla). He says that  sabab is something that leads to something else; it leads to or is a tool for a ruling, or consequence, without necessitating it. God sending His messenger to His creation is the occasion of their guidance ( hudá). The fear of hellfire is the occasion that deters from committing acts of disobedience ( maʿāṣin), and the desire for paradise is the occasion for obedience.119 Beyond the  sabab may be a deeper meaning or, one may say, a rationale for establishing that particular 115  The absence of a characteristic does not provide indication of the correctness of an  ʿilla (ibid., 311). 

116 Ibid., 309. This is established by the  muzakkīn  confirming  that  the  witness  does  not engage in acts that his religion deems prohibited, such as lying. 

117  We will see in the following chapters that what al-Dabbūsī calls  ṣalāḥ is by other jurists, such as al-Shīrāzī and al-Juwaynī, termed  munāsaba. 

118 Ahmed,  Narratives of Islamic Legal Theory, 52–61, in particular 53–55. 

119  Al-Dabbūsī,  Taqwīm al-adilla, 371. 

118

Chapter 4

ruling. When this is the case, al-Dabbūsī says, the  sabab necessitates ( awjaba) the ruling and is the  ʿillat al-ʿilla.120 He mentions as example that travel is the occasion for granting license ( rukhṣa) to omit fasting, whereas the  ratio legis for legitimate omission of this obligation is the hardship ( mashaqqa) of travel. Hence, he says “hardship is the real  ratio legis.”121 In a similar fashion, al-Dabbūsī explains that the Law made ‘sleep’ the occasion for obligatory ablution ( wuḍūʾ), instead of tying it to the actual occurrence of a ritual impurity, i.e., its  ʿilla. Obliging ablution upon sleep is done in order to “make it easier on the worshippers by linking the ruling to an obvious occasion ( sabab ẓāhir).”122

These examples illustrate that al-Dabbūsī conceives of  rationes legis not only as outwardly apparent criteria and signs for rulings, but that they are connected to the underlying wisdom behind God’s legislation. They have an ethical com-ponent that is aligned with God’s legislative wisdom; they attain benefit and avert harm. The divine legislative intent is also noticeable when al-Dabbūsī 

argues that God does not prohibit engaging in any of the mundane matters that the intellect deems permissible unless the prohibition entails  maṣlaḥa s for humankind.123 A divine prohibition must mean that it was issued in order to attain a greater good ( ṣalāḥ) than would have been achieved by leaving the matter merely permissible.124 God’s rulings, being issued in accordance with His wisdom, lead to  maṣlaḥa s. In contrast to ʿAbd al-Jabbār and al-Baṣrī, the ratio legis is not just an instance of assistance  (luṭf ) for attaining otherworldly maṣlaḥa through obedience to God’s decree. The  maṣlaḥa s that al-Dabbūsī 

refers to are attained also in people’s mundane existence. The mundane consequentialist perspective is evident in the examples al-Dabbūsī presents for differentiating between  sabab and  ʿilla, but also in many of the legal cases he mentions throughout his work. For example, he says that the Law requires that sale items are free from defects in order not to deceive the buyer;125 he explains that being a minor is the  ratio legis for guardianship ( wilāya), which is instituted on account of the  maṣlaḥa s connected with this institution.126

That  al-Dabbūsī conceives of divine legislative intent aiming at tangible mundane  benefit  and  averting  harm  in  this  world  is  also  expressed  in  the 120 Ibid., 378. 

121 Ibid., 382. 

122 Ibid., 382–383. 

123 Ibid., 459. 

124  This also explains why the intellect is only able to know permissibility and prohibition, not obligation. Making an act obligatory must bring more benefit than rationally discernable. 

125 Ibid., 266. 

126 Ibid., 315. This is quite different from al-Baṣrī, who explained the need for guardianship because a youth does not know what is a  maṣlaḥa, i.e., is not yet in a state of  taklīf (cf. 

above chapter 3). 
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examples he lists as evidence that God is not senseless in His legislation – 

which bear (uncanny) resemblance to the five necessities ( ḍarūrāt) as later formulated by al-Ghazālī.127 Al-Dabbūsī list the following divine prohibitions: fornication ( zinā) to prevent neglecting to raise one’s offspring ( nasl); gluttony in eating due to the harm ( ḍarar) it contains; squandering wealth ( amwāl) due to its stupidity ( safah); drinking wine because it entails loss of intellect ( naqṣ al-ʿuqūl), neglect of remembering God, and committing crazy acts ( afʿāl al-majānīn); gambling ( qimār) because it leads to hatred and aggression and wasting money; eating pork, as well as other beasts of prey, due to people’s natural aversion against it;128 transgressing against the property ( māl) of others to protect ( ṣiyāna) the right of the owner and avert harm ( ḍarar) from him.129 

Moreover, al-Dabbūsī explains that God’s wisdom also permits people to transgress a divine prohibition in case of necessity ( ḍarūra) when thereby a greater harm is averted, such as eating carrion in case of starvation.130 These beneficial consequences of divine injunctions are rationally discernable. Al-Dabbūsī 

expresses his confidence in human reason saying that an intelligent person does not, without any knowledge, blindly accept the  maṣlaḥa s he is ordered to pursue.131 He, thus, confers some moral autonomy to evaluate the commanded action in terms of its mundane  maṣlaḥa. 

We see that for al-Dabbūsī God’s legislative act is done not only with people’s otherworldly destiny in mind, but also for its good consequences in this world. Yet, even though al-Dabbūsī conceives of this divine legislative wisdom in terms of averting harm and bringing about something good and calls it maṣlaḥa, he shies away from linking the determination of the  ʿilla to the resulting beneficial mundane consequences. He insists that the  ratio legis of a ruling can only be identified by its appropriateness ( ṣalāḥ), relevance ( mulā ʾama), and conformity ( muwāfaqa) with  rationes legis as identified and used in legal analogies by the early Muslim community, which, when present in totality, indicate that the  ratio legis is effective. While al-Dabbūsī’s interpretation of the ʿilla – in contrast to al-Baṣrī’s – is a clear step toward the motive model, he uses the underlying purpose of divine legislation primarily to explain the Law and 127  We know that al-Ghazālī was familiar with the work of al-Dabbū sī . He refers to him in the opening passages of the  Mustaṣfá (al-Ghazālī,  al-Mustaṣfá, 1: 27). 

128  Al-Dabbūsī,  Taqwīm al-adilla, 459. 

129 Ibid., 460. Al-Dabbūsī likens inflicting harm to the property of another with injustice ( ẓulm), hence it is prohibited to take someone else’s property without permission. 

130 Ibid., 459. Al-Dabbūsī exempts from the permissibility of transgressing a divine prohibition in case of necessity coerced murder and fornication – for both of which, he says, there is no conceivable mortal necessity. See also Syed,  Coercion and Responsibility, 121–128. 

131  Al-Dabbūsī,  Taqwīm al-adilla, 272. 
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individual rulings. He does not operationalize it in the procedure of analogy.132 

The function of legal analogy is to generalize individual textual rulings outside of their specific mention in Scripture. It follows rational rules based on apparent signs, yet, for al-Dabbūsī, the reach of the Law does not go beyond the semantic meaning attested in the textual sources of the Law. Cases for which no scriptural precedent can be found have to be regulated on the basis of the intellect ( ra ʾy), which then, as al-Dabbūsī says, constitutes proof ( ḥujja),133 

though it does not establish religious obligations. 

3 

Conclusions

Al-Dabbūsī’s legal thought, as articulated in his  Taqwīm  al-adilla, is deeply influenced by his theological commitment to God’s wisdom in creation. God puts everything in the place He deems it wise to be. The divine wisdom in creation has, as al-Dabbūsī calls it, a  fā ʾida – a positive outcome, either in form of attaining benefit and averting harm for His creatures or as something by which to recognize God’s existence and wise design. This divine wisdom permeates all of creation, and manifests itself in human reason and in language. Displaying an empirical approach to knowledge, the faculty of reason is for al-Dabbūsī 

the tool to grasp the wisdom of God’s design and, hence, know not only about the existence of God, humanity’s state of servitude toward the Creator, but also that the world is created for humankind’s  maṣlaḥa and benefit. The way language is established reflects this wisdom. Words and expressions are intimately tied to their meaning, which, when aligned, achieve the objective ( fā ʾida) of what they are established for. Sale is for making profit, speaking is for attaining knowledge. Humans, one may say, by learning the language, intuitively know the meaning of an act and, by extension, its ethico-legal status. 

Hence, whether an act is good or bad is rationally recognizable from its meaning. An act that corresponds to the wisdom behind its meaning is good; an 132  I disagree with Ahmed’s portrayal of al-Dabbūsī as promoting the view that unless the purpose of God’s Law is achieved, the ruling is not enacted (Ahmed,  Narratives of Islamic Legal Theory, 60 and 67). Al-Dabbūsī is only accepting this in those cases in which the divine wisdom is apparent. He expressly states that divine command is a request to worship in and of itself, i.e., to act upon the request without knowledge of the underlying wisdom. Hence, even when one does not know the wisdom of the divine command, one acts upon the request. And, as al-Dabbūsī says in his examination of Abraham’s willing-ness to sacrifice his son, the wisdom of God’s command in this case is to draw closer to God ( qurbānan li-Llā h) (al-Dabbūsī,  Taqwīm al-adilla, 237). 

133 Ibid., 268. 
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act that contravenes it is bad. For al-Dabbūsī, there is almost a natural understanding of ethical norms based on the wise divine design. When it comes to rationally discernable ethical norms,  al-Dabbūsī displays a straightforward consequentialist perspective. People’s motivation to act is consequentialist. 

A good act is performed in order to reap its positive worldly consequences. 

What leads to benefit and  maṣlaḥa is good, what does not is bad. Noteworthy is that al-Dabbūsī does not reserve the term  maṣlaḥa for otherworldly benefit, but applies it to beneficial outcomes in this world. In comparison with ʿAbd al-Jabbār and al-Baṣrī, we see in al-Dabbūsī’s work a shift in the semantic field of  maṣlaḥa toward the mundane sphere. 

Moreover, reason allows to assign also a legal status to acts. Whatever serves its purpose, i.e., is done wisely, is permissible and whatever fails to align with God’s wisdom to attain benefit and avert harm is prohibited. Al-Dabbūsī constructs rational normativity as a binary. The foundation of the teleological evaluation is whether an act corresponds to God’s wisdom or is contrary to it, in particular with regard to bad/prohibited acts. Ignorance is prohibited because it is contrary to God’s wisdom of creating humans with reason. A pointless act fails to achieve the purpose of the wisdom that any action should attain more benefit than effort involved and, hence, is bad and prohibited. 

Underlying al-Dabbūsī’s position that the base line ( aṣl) of actions is their permissibility is the knowledge that the world is created for humans to benefit. What is a right in their favor, he says, cannot be an obligation upon them.134 Obligation can only be known from God’s command. Revelation informs how to worship God. Absent of bad consequences or being contrary to the rationally discernable wisdom, God has to inform people that the status of an act has changed. 

With Revelation, ethical and legal normativity receives a stronger deontological bend. While divine reward or punishment in the Afterlife may prompt to action, al-Dabbūsī does not concern himself with elaborating on the otherworldly dimension. The rational knowledge that humans are in servitude to the divine obliges them to obey His commands and prohibitions. Religious normativity is derived from divine command and prohibition and the meanings connected to them. The knowledge that God is wise necessarily means that He commands only what He deems good to exist, and, thus, it is obligatory upon humans to act upon the commanded. God only prohibits what is bad and should not be done. 

Although  al-Dabbūsī deems it rationally possible to assess the status of acts based on their inherent meaning, this is always relative. Only by taking the larger semantic context into account – be that rationally assessed 134 Ibid., 449. 
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consequences or divinely provided information – can the status of an act be correctly determined. When the act of exaltation is not appropriate, its assessment changes from being a good and permissible act to being bad and prohibited. In addition, meanings that are contextually connected to a religious ruling are affected by the divine command. In the context of prayer, the permissible act of washing becomes obligatory to perform as ritual ablution. This relativity and emphasis on context, as we will see in the following chapters, is where al-Dabbūsī shows affinities to Ashʿarism. 

The primacy of Revelation also comes through in al-Dabbūsī’s conceptualization of legal analogy.  Qiyās is a way to generalize the divine commands and prohibitions to those instances not directly addressed in Scripture. This is done linguistically by determining the efficacy ( ta ʾthīr) of a ruling’s  ratio legis. Contrary to al-Baṣrī, al-Dabbūsī does not determine efficacy on account of co-presence and co-absence between the characteristic and the ruling. He instead defines efficacy as the  ratio legis displaying appropriateness ( ṣalāḥ), relevance ( mulā ʾama), consistency ( muwāfaqa), and propriety ( ʿadāla) for its ruling.  Al-Dabbūsī understands these terms as something – a characteristic or attribute – that was recognized by the early Muslim community as having bearing on the meaning of the ruling and how they applied it outside of the revealed instances, without there being contradictory evidence. The way he understands ‘efficacy’  ( ta ʾthīr)  is  clearly  different  from  his  fellow  Ḥanafī 

al-Baṣrī. It is closer to what we find in the concept of suitability ( munāsaba) as articulated by al-Juwaynī and later al-Ghazālī. Al-Dabbūsī’s examples clearly exhibit that rulings have a beneficial purpose, which he often calls  maṣlaḥa and  fā ʾida. While the  ratio legis is primarily identified by its ‘efficacy’, on the meta-level rulings are laid down in accordance to God’s wisdom. This wisdom, moreover, is found in that divine rulings bring about  maṣlaḥa and benefit for humankind in this world.  In  comparison  with  ʿAbd  al-Jabbār and al-Baṣrī, one notices a marked semantic expansion in the concept of  maṣlaḥa. God’s Law aims at the existence of mundane  maṣlaḥa s and at averting harm in this world. Acts commanded by Revelation are assessed as good not only because God commands them, but also because they have tangible beneficial effects. 

How God’s wisdom is reflected in the  ʿilla of rulings is still rather undeveloped. 

Al-Dabbūsī does not take the further step to identify  rationes legis by the mundane beneficial consequences of their rulings. Although he neither articulates nor operationalizes the divine legislative intent in identifying the correct  ratio legis of rulings, in contrast to ʿAbd al-Jabbār and al-Baṣrī, al-Dabbūsī’s work conceptually represents a step toward understanding the  ratio legis in terms of the ethical content of divine rulings. 

Chapter 5

Abū Isḥāq al-Shī rāzī and the Meaning of the Law

Abū Isḥāq al-Shīrāzī (393–476/1003–1083) was, next to al-Juwaynī, the leading Shāfiʿī jurist of his time. Like his colleague of Nīshāpūr, he was appointed by the Saljuq vizier Niẓām al-Mulk (d. 485/1092) to be director to the Niẓāmiyya madrasa in Baghdad, a college closely associated with Shāfiʿism in law and Ashʿarism in theology.1 Yet, whether he adhered to Ashʿarism or should rather be counted among the traditionalists has been the subject of debate.2 Eric Chaumont argues that his theological works put him safely in the former camp.3 Eissa attributes the confusion around al-Shīrāzī’s  theological  affiliation to the latter’s attempt, conscious or not, to limit the presence of theology in legal theory.4 Soufi counts him among the “Iraqi Shafiʿis who were cautious about incorporating Ashʿarī theology within their legal theory.”5 

1 Cf. George Makdisi, “Muslim Institutions of Learning in Eleventh-Century Baghdad,”  Bulletin of the School of Oriental and African Studies (1961): 1–56. For a biography of al-Shīrāzī see Soufi,  Rise of Critical Islam, 7–12. 

2  Many Muslim scholars count al-Shīrāzī among the Shāfiʿī traditionalists who were antagonistic to Ashʿarism. For details see George Makdisi, “The Juridical Theology of al-Shāfiʿī: Origins and Significance of  Uṣūl al-Fiqh,”  Studia Islamica 59 (1984), 29. For an extensive account of traditionalism and Ashʿarism see idem, “Ashʿarī and the Ashʿarites in Islamic Religious History, part I,”  Studia Islamica (1962): 37–80; part II,  Studia Islamica 18 (1963): 19–39. 

3  Chaumont finds it absurd to consider al-Shīrāzī a traditionalist in theology. He also shows that traditionalism, as associated with Ḥanbalī thought, has not been an intellectual force for al-Shīrāzī in  uṣūl al-fiqh, in which his interlocutors are Ashʿarīs, Muʿtazilīs as well as Ḥanafīs, Mālikīs, Ẓāhirīs and other Shāfiʿīs. Chaumont proposes that in legal theory, al-Shīrāzī should be considered to have held a hybrid position, espousing some Muʿtazilī views (e.g., on  wajh al-ḥikma), yet adhering to the Ashʿarī doctrine that God’s command informs about the ethical value of acts (Eric Chaumont, “La Notion de  wajh al-ḥikmah dans les  uṣūl al-fiqh d’Abū 

Isḥāq al-Shīrāzī (m. 476/1083),” in  Islamic Law in Theory: Studies on Jurisprudence in Honor of Bernard Weiss, eds. A. Kevin Reinhart and Robert Gleave [Leiden: Brill, 2014], 42–43, 44, and 51); idem, “al-Shīrāzī,”  Encyclopaedia of Islam, second edition, ed. by P. Bearman, Th. 

Bianquis, C.E. Bosworth, E. van Donzel, W.P. Heinrichs [first published online: 2012]. Gilliot evaluates two of al-Shīrāzī’s creedal treatises, finding them congruent with Ashʿarī doctrine rather than with traditionalism. He also points out that there is a certain overlap between Ashʿarī and Ḥanbalī thought, which may cause to associate al-Shīrāzī with traditionalism (Claude Gilliot, “Deux professions du foi du juriste-théologien Abū Isḥāq aš-Šīrāzī,”  Studia Islamica 68 [1988], 177–178 and 182–184). 

4  Eissa,  Jurist and Theologian, 79. 

5  Soufi, “Before  Maqāṣid,” 79. Soufi presents the inner-Shāfiʿī account of the development of an Iraqi and Khurāsānian branch of the Shāfiʿī school ( Rise of Critical Islam, 145–147). 
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As we will see below, in his legal writings, al-Shīrāzī is often critical of some Ashʿarī positions – a reminder that Ashʿarism is an umbrella for a wide variety of views and that theological affiliation does not always determine legal positions. On the question of normativity, al-Shīrāzī unambiguously adheres to the Ashʿarī position that the status of acts is only knowable through divine information,6 leaving no role to independent rational ethico-legal assessment. 

He also expressly espouses the Ashʿarī linguistic model that focuses on meaning ( maʿná) – in contrast to utterance ( lafẓ) – of the divine word as the object of investigation. Yet, when it comes to details, al-Shīrāzī often carves out his own position, not only distancing himself from Muʿtazilī but also specifically from Ashʿarī views. In his most important works on legal theory,  Kitāb al-Lumaʿ 

 fī uṣūl al-fiqh and  al-Tabṣira fī uṣūl al-fiqh (the latter devoted to controversial topics of legal theory),7 he has little interest in detailing how ethical norms are discernable and does not directly address whether there is a connection of good ( ḥasan) and bad ( qabīḥ) to the legal status of acts. He is mainly concerned with constructing a linguistic framework to correctly interpret the divine word and the religious duties  (taklīf ) about which it informs – a framework that is built upon the concept of meaning ( maʿná) and the way Arabs, at the time of the Prophet, understood the revealed word.8 In his interpretation of language, al-Shīrāzī usually opts for the most apparent ( ẓāhir) meaning and grammatical structure. He emphasizes the revealed text, as opposed to theological commitments, often displaying affinities to traditionalism.9 As we will see below, al-Shīrāzī’s linguistic approach to the Law also permeates his analysis of legal analogy ( qiyās), though he displays a purposivist tendency that goes beyond literal meanings to identify the  ratio legis. Nevertheless, his attempts to stay as close to the revealed texts as possible prompts Siddiqui to paint him rather restrictive in his interpretation of legal analogy in comparison to al-Juwaynī.10

6    Like other Ashʿarīs, al-Shīrāzī espouses that “what God commands is not coextensive with what He wills” (Frank, “Moral Obligation,” 214), based on the linguistic difference between request ( istidʿā ʾ) and volition ( irāda) (Abū Isḥāq Ibrāhīm b. ʿAlī b. Yūsuf al-Shīrāzī,  Kitāb al-Lumaʿ fī uṣūl al-fiqh, ed. Muḥammad Badr al-Dīn al-Naʿsānī al-Ḥalabī [Egypt: Maṭbaʿat al-Saʿāda, 1326/1908],  8; idem,  al-Tabṣira  fī  uṣūl  al-fiqh, ed. Muḥammad  Ḥasan Hītū 

[Damascus: Dār al-Fikr, 1403/1983], 19). 

7    Chaumont, “al-Shīrāzī .” 

8   Al-Shīrāzī emphasizes that the Qurʾān does not contain foreign, i.e., non-Arabic, words ( al-Tabṣira, 180–183). 

9    Eissa shows, for example, that al-Shīrāzī is similar in his position to the traditionalist Shāfiʿī Abū l-Muẓaffar al-Samʿānī (d. 489/1096) with regard to the “Before Revelation” 

debate  (Jurist and Theologian, 182–184 ). 

10   Sohaira Siddiqui, “Jadal and  Qiyās,” 923–944. 
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1 

Linguistic Assessment of Legal Normativity

In line with an Ashʿarī approach to ethics, al-Shīrāzī maintains that only God’s speech ( kalām,  khiṭāb) provides knowledge about the ethical and legal value of acts.11 Staying within the realm of the mundane, he presupposes that divine speech in its revelatory form operates like human speech and follows the conventions of speakers of Arabic. Speech, according to al-Shīrāzī, conveys meaning, which leads to knowledge about what the speaker intended. Meaning results from utterances ( al-maʿná natījat al-lafẓ), and, hence, the latter are prior ( sābiq) to the meaning.12 Although al-Shīrāzī, like his fellow Ashʿarī al-Bāqillānī 

(d. 403/1012), explicitly rejects the notion of ratiocination ( taʿlīl) of divine acts,13 

he holds that God’s speech is meaningful and purposeful. Intentions, he says, are known from utterances ( al-maqāṣid tuʿlam bi-l-alfāẓ), though the intention of speech lies in the meaning, not the utterance ( al-qaṣd fī l-maʿná dūn al-lafẓ).14 

These statements suggest that al-Shīrāzī conceives meaning to be formed from utterances, which then produce a semantic field that informs the addressee about the intent of the speech.15 The speaker’s intention, though, is prior to the utterances that convey the intended meaning. Analysis of Revelation leads to knowledge ( maʿrifa) about God’s legal intent insofar as it relates to the assessment  ( ḥukm) of human actions.16 The meaning expressed in Revelation is known from indication ( dalīl).17 Linguistic convention ( lugha), custom  (ʿurf ), the revealed Law ( sharʿ) or analogy ( qiyās) to them informs about the meaning of words ( asmā ʾ) and expressions ( lughāt).18

Similar to al-Dabbūsī, al-Shīrāzī emphasizes the impact of Revelation on how words are understood. He refutes what he calls the Ashʿarī notion that terms like prayer ( ṣalāt) and pilgrimage ( ḥajj) remain the same linguistically and that their religious meaning, including prostration, circumambulation and the like, are adjoined  (muḍāf ) to them.19 Instead, he explains that lexically 11   Al-Shīrāzī ,  al-Tabṣira, 252–253,  287, 532–533, and 536; cf. Frank,  “Moral Obligation,” 

207–209. 

12   Al-Shīrāzī ,  al-Tabṣira, 233. 

13   Ibid., 536; cf. Frank, “Moral Obligation,” 209. 

14   Al-Shīrāzī ,  al-Tabṣira, 39 and 346–347. Al-Shīrāzī ’s emphasis on meaning over utterance also leads him to accept not only literal transmission of prophetic reports but also those that convey its meaning (ibid., 346–347). 

15   The importance of intentions is also evident when al-Shīrāzī says that acts are based on intentions ( al-afʿāl ʿalá l-maqāṣid) (ibid., 33). 

16   Ibid., 194, 446, and 454. 

17   Idem,  Kitāb al-Lumaʿ, 3. 

18   Ibid., 6. 

19   Idem,  al-Tabṣira, 9. 
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the term  ṣalāt means supplication or invocation ( duʿā ʾ) but the revealed Law has transformed ( manqūl) it into a term with a specific meaning and particular legal status.20 In order to determine the meaning of words, al-Shīrāzī does not look at the wisdom of language conventions but turns to practice, i.e., empirical knowledge. He maintains that one always has to investigate by means of induction ( istiqrā ʾ) how a particular word or expression is used in order to know the intended meaning.21 Reliance on actual usage of words for understanding their legal impact is a common theme throughout al-Shīrāzī’s works. Citing linguistic practices, al-Shīrāzī frequently denounces distinguishing between semantically similar terms. It leads him, for example, to reject differentiating between the terms  dalīl and  amāra, accusing theologians to wrongfully restrict the former to indicants that lead to knowledge and the latter to probability. Arabs, he says, do not distinguish between these two terms; hence, doing so is a mistake ( khaṭʾ).22 Likewise, he argues that the terms  bāṭil,  fāsid, and  mardūd are used interchangeably to denote invalidity,23 as are terms such as  sunna,  nafl, and nadb – the latter all designating commendable ( mustaḥabb).24 He also disputes that there is any linguistic basis for the Ḥanafī differentiation between the term  farḍ to designate obligations that are certain and  wājib for those that are probabilistic. If there is any difference in the way these terms are used, he says, it should be that  wājib is given a higher rank since the term  farḍ is used for supererogatory acts of worship that are not legally obligatory.25 We see in these examples that al-Shīrāzī seems to reject a strict epistemological dichotomy between probability and certainty based on linguistic usage in favor of a gradual scale. He, as Eissa would say, is elevating probable knowledge as valid evidence to be used in legal reasoning.26

Although al-Shīrāzī affirms that God’s speech is purposeful and accessible to the human intellect by knowledge of the Arabic speech conventions, he firmly holds that the intellect ( ʿaql) is unable to establish religious accountability. Even if on the basis of reason one can know religious matters such as the existence of God and the temporality of the world,27 the legal value of acts is solely dependent on Revelation. For him, the role of the intellect is restricted to investigating the meaning of God’s speech in order to arrive at knowledge 20   Idem,  Kitāb al-Lumaʿ, 7; idem,  al-Tabṣira, 195–196. 

21   Idem,  al-Tabṣira, 446; idem,  Kitāb al-Lumaʿ, 17–35. 

22   Idem,  Kitāb al-Lumaʿ, 3. 

23   Idem,  al-Tabṣira, 101–102. 

24   Idem,  Kitāb al-Lumaʿ, 15. 

25   Ibid., 15; idem,  al-Tabṣira, 94–95. 

26   Eissa,  Jurist and Theologian, 278–280 and 309. 

27   Al-Shīrāzī,  Kitāb al-Lumaʿ, 87. 
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( maʿrifa) of one’s religious responsibility. Being  compos mentis is necessary for understanding the divine word. An act performed by a person while sleeping, drunk, forgetful or that of the insane, al-Shīrāzī says, does not fall within their culpability  (taklīf ).28

Al-Shīrāzī’s complete reliance on the divinely revealed speech to establish norms leads him to regard even the category of permissibility ( ibāḥa) to be only known from Revelation. In line with many Ashʿarīs, al-Shīrāzī denies that the original status of acts is their permissibility since permissible, he maintains, is what the Lawgiver permits ( al-mubāḥ mā adhana bih ṣāḥib al-sharʿ).29 He rejects that prior to Revelation the legal status of acts can be established as permissible or prohibited, let alone obligatory, but rather any judgement on their legal assessment ( ḥukm) has to be suspended.30 He supports his stance by saying that this was the way of the Companions, who did not take laws established prior to the Prophet Muḥammad’s mission into account to determine rulings.31

Rejecting rational assessment rises out of al-Shīrāzī’s denial that there is continuity between this world and the realm of the divine and his commitment to God’s omnipotence. Revelation is analyzed according to human speech conventions and how people understand it – it does not allow to analogize to the unseen world. Hence, al-Shīrāzī also dismisses that the divine legislative purpose is knowable beyond the linguistic import of the revealed word. 

Arguing against some unnamed opponents (most likely Muʿtazilīs), he denies a relationship between God’s command and the attainment of  maṣlaḥa. No necessary relation exists, he maintains, between what God commands and what is good for people.32 While God’s purpose with revealing His Law can be a  maṣlaḥa, it does not have to be so. There is no necessary logic in how God should act. The otherworldly dimension is not accessible to human intellectual endeavors apart from Revelation. Al-Shīrāzī thereby severs the 28   Ibid., 13. It is noteworthy to mention that al-Shīrāzī adheres to the Ashʿarī position that the coerced person is responsible for her acts on account of knowing ( ʿālim) and intending ( qāṣid) the action (ibid.). 

29   Al-Shīrāzī ,  al-Tabṣira, 533. 

30   Ibid., 532–537. Al-Shīrāzī ’s formulations imply that he holds that the status of acts prior to Revelation is not knowable. For a detailed presentation of the “Before Revelation” position of al-Shīrāzī see Eissa,  Jurist and Theologian, 181–184. How the position of ‘suspen-sion’  (waqf,  tawaqquf ) bifurcated after al-Shīrāzī into non-existence of assessment and ignorance about it is discussed by Eissa, “Before the Eternal,” 336–354. 

31   Al-Shīrāzī,  Kitāb al-Lumaʿ, 63–64, 69–70, and 82. In the debate over whether the laws of Jews and Christians apply to Muslims, al-Shīrāzī says that only those that have been confirmed  by  the  Qurʾān and the Prophet are obligatory to follow (idem,  al-Tabṣira, 285–287). 

32   Idem,  Kitāb al-Lumaʿ, 36 and 64; idem,  al-Tabṣira, 258 and 262. 
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connection, advocated by ʿAbd al-Jabbār and al-Baṣrī, between obedience and divine reward (as well as disobedience and punishment) in the Afterlife, preserving God’s freedom of action. 

In line with Ashʿarism, al-Shīrāzī also refutes the existence of any causality in God’s speech beyond its apparent linguistic meaning. He objects to the view that God commands an act because it is good for people and, reversely, prohibits it because it is bad. Acts, he says, have no inherent ethical value. There is nothing inherently bad about ignorance or lying.33 The ethical value of acts can only be known through divine decree.34 He concedes that sometimes God may prohibit something that is bad, such as fornication and theft.35 However, there is no immediate relationship between rationally assessing something to be bad and its divine prohibition. Beneficial or harmful consequences in the mundane world are not criteria by which one can determine the ethical or legal norm of acts. Rather, he argues that only through divine speech is their status knowable, as evident from the lack of prohibition of wine and pork prior to Revelation.36 Were God creating things for the benefit of humans, he argues, then wine and pork would be created for their benefit and could not be prohibited after Revelation. For otherwise, God would have created them in order to harm people, which would be contrary to His wisdom, or He would have created them for their benefit but prohibited them after Revelation, which would be senseless.37

In short, although al-Shīrāzī holds that there is a purpose in God’s speech that is intelligible to humans through the Arabic language, he adheres to the Ashʿarī position that ethical and legal norms are known only from divine Revelation and set exclusively by God – reason cannot independently assess the status of acts, neither ontologically nor by their consequences of benefit and harm. Divine speech is the sole source of normativity. In al-Shīrāzī’s framework of normativity, God is not constrained in His decrees, and His omnipotence and transcendence remain uncompromised. 

1.1  

 The Legal Norms of Religious Accountability (Taklīf )

Although al-Shīrāzī holds that God is not bound to reward and punish, he nevertheless defines the legal norms that circumscribe a person’s religious duties 33   Idem,  al-Tabṣira, 497. 

34   Ibid., 252–253,  287, 532–533, and 536. In these points,  al-Shīrāzī falls squarely within Ashʿarī thought (cf. Frank, “Moral Obligation,” 209–210, Eissa,  Jurist and Theologian, 101). 

35   Al-Shīrāzī ,  al-Tabṣira, 31. 

36   Ibid., 536; idem,  Kitāb al-Lumaʿ, 64. 

37   Idem,  al-Tabṣira, 536. 
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in terms of divine punishment and reward. Obligatory ( wājib), he says, is an act that is connected to punishment ( ʿiqāb) when not performed, such as the five prayers, almsgiving, and returning deposits and usurped property; recommended ( nadb) are acts that are connected to reward ( thawāb) when done but are not subject to punishment when omitted, like supererogatory prayer; permissible ( mubāḥ) acts receive neither reward nor punishment, and encompass acts such as eating good food, sleeping and walking; prohibited ( maḥẓūr) are acts that are connected to punishment for committing, namely sinful acts like fornication, sodomy, usurpation and theft; and reprehensible ( makrūh) are those that are better not done ( tarkuhu afḍal min fiʿlih), such as praying in the resting place of camels ( ʿiṭān al-ibil). In addition, al-Shīrāzī lists the status of acts as being valid ( ṣaḥīḥ) and invalid ( bāṭil) in relation to their legal effects ( nufūdh) and resulting in what is intended ( maqṣūd) by them. For example, he says that prayer performed without ritual purity or selling something one does not own is invalid.38 One may say, they do not lead to their intended meaning of fulfilling a religious obligation or transferring ownership. In contrast to al-Dabbūsī, who classified an act as good when it attained its intended lexical meaning, al-Shīrāzī uses the intention of an act, both religious and mundane, to determine legal validity – it does not affect its ethical or legal status. 

Looking at al-Shīrāzī’s typology of legal norms, we notice that he is care-ful not to imply a causal relationship between acts and their consequences of reward or punishment, wording it in a manner that they are only ‘connected’ (√  ʿ-l-q). Noteworthy is that, in contrast to ʿAbd al-Jabbār and al-Baṣrī 

who relied on blame to determine the category of obligatory, al-Shīrāzī draws on punishment ( ʿiqāb) as the main defining criterion. He does not mention reward in this regard, though says that reward is added as a consequence ( ʿalá 

 wajh al-tabʿ) to the performance of an obligation. When elaborating on the difference  between  obligatory  and  recommended, he argues that these are two separate norms because obligatory is an act that incurs punishment when omitted,39 whereas a recommended act deserves reward for its voluntary performance. Al-Shīrāzī’s reasoning resembles that of ʿAbd al-Jabbār’s category of nadb, namely an act that is laudable all in itself. Though not expressed in this way by al-Shīrāzī, one may say that because the believer acts in order to please God, it is laudable.40 As we also saw in the previous chapters, the category of 38   Idem,  Kitāb al-Lumaʿ, 4. 

39   Idem,  al-Tabṣira, 37. Al-Shīrāzī in this instance does not mention that obligation is connected to punishment but phrases this in the imperfect ( al-wājib mā yuʿāqib tarkuhu), possibly to indicate that it is a possibility only. 

40   Cf. idem,  Kitāb al-Lumaʿ, 44. 

130

Chapter 5

reprehensible ( makrūh) is an oddity. Like our other jurisprudents, he defines it as acts one should avoid. However, receiving neither punishment nor reward, it is unclear what exactly differentiates it from permissible actions, apart from some form of (societal?) disapproval or impropriety. 

The way to determine the legal status of acts is by scrutinizing the language of the revealed Law. Al-Shīrāzī frequently compares the speech relationship between God and humans with that of master ( sayyid) to slave ( ʿabd). He states that an act that is associated with praise ( madḥ) confirms its permissibility ( ibāḥa) and association with blame ( dhamm) confirms prohibition ( taḥrīm).41 

While this formulation suggests a wide variety of linguistic situations denot-ing praise and blame to determine legal norms, al-Shīrāzī’s discussion focuses primarily on command ( amr) and prohibition ( nahy).42 Downplaying the importance of context ( qarīna) to understand meaning, he carves out a niche separate from many Ashʿarīs. Obligation, al-Shīrāzī says, is known from divine command ( amr), namely a verbal request by a superior to an inferior.43 Divine command ( amr), he says, indicates that the commanded is good ( ḥasan) and beneficial ( ṣalāḥ).44 It is not good and beneficial because of the act itself, but, and here al-Shīrāzī argues similarly to al-Dabbūsī, because God in His wisdom does not command something bad. Dismissing the Ashʿarī position that obligation is only indicated based on the context ( qarīna) of the command,45 al-Shīrāzī 

restricts command to the mood ( ṣīgha) of the imperative ( ifʿal), which, barring countervailing evidence, indicates obligation. Other grammatical forms, he maintains, do not constitute command.46 Moreover, although command entails obligation, it leads to obligation only when uttered by someone holding a higher rank than the person commanded.47 Hence, when a person implores 41   Idem,  al-Tabṣira, 194. 

42   A large part of al-Shīrāzī’s works explores in detail the linguistic categories of general ( ʿāmm) and specific ( khāṣṣ), albeit to demonstrate when command and prohibition are to be understood as general and specific and to whom it applies. For a succinct summary of the inner Shāfiʿī debate over command ( amr) and the legal value it entails see Zysow, Economy of Certainty, 61–77. 

43   Al-Shīrāzī,  Kitāb al-Lumaʿ, 7; idem,  al-Tabṣira, 17–18. For a discussion of the relevance of social status in analyzing commands see Mustafa,  From God’s Nature to God’s Law, 86–88. 

44   Al-Shīrāzī ,   al-Tabṣira, 18 and 262. 

45   Idem,  Kitāb al-Lumaʿ, 8; idem,  al-Tabṣira, 17–23 and 27. 

46   Idem,  al-Tabṣira, 20 and 23. 

47   In this position, al-Shīrāzī agrees with ʿAbd al-Jabbār, who also holds that a command is an imperative ( ifʿal) spoken to somebody inferior in status. The later Ashʿarī Fakhr al-Dīn al-Rāzī (d. 606/1210) discusses the imperative mood very similar to al-Shīrāzī (see Omar Farahat, “Debating the Imperative Mood in  Uṣūl al-Fiqh,”  Oriens 46 [2018], 167 and 173–175). 
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God by use of the imperative mood, it does not constitute an obligation but is deemed linguistically a question ( suʾāl,  masʾala) or wish ( raghba).48 For al-Shīrāzī, only the imperative directed toward someone inferior constitutes command. It is a request that leads to the obligation to make the commanded action exist ( ījād al-fiʿl).49 Since performing commanded and, thus, obligatory acts is part of a believer’s religious accountability  (taklīf ), omission constitutes disobedience ( maʿṣiya) and is punishable – a punishment that, al-Shīrāzī says, is good ( ḥasan).50 In contrast to ʿAbd al-Jabbār, who holds that God’s justice and His generosity towards His creation is what creates a right in His favor and makes His punishment upon failing to comply with an obligation good, in al-Shīrāzī’s conception it is God as the Master ( mālik) that makes punishing an act of disobedience committed by the owned ( mamlūk) a right upon Him and, thus, good.51 One may say that God, as Creator, has a primordial right to be obeyed, irrespective of whether His actions are good and a benefit upon His creation or not. 

Conceiving the legal status of acts exclusively in light of divine speech, al-Shīrāzī understands command and prohibition ( nahy) as binaries. Different from al-Dabbūsī, he constructs prohibition ( nahy) in direct opposition to command, saying that it is a request ( istidʿā ʾ) or command ( amr) from a superior to an inferior to omit ( tark) an act. Its grammatical form is the negative imperative ( lā tafʿal); it entails upon the addressee the obligation to not do the prohibited. An act that is prohibited is legally invalid  ( fāsid,  bāṭil), even if performed.52 

Al-Shīrāzī associates with prohibition the ethical norm of bad ( qabīḥ), though not ontologically, saying that “prohibition entails a meaning that indicates 

[that the act] is bad.”53 The binary nature of command and prohibition is also apparent in that al-Shīrāzī says that command requires and encompasses that its opposite ( ḍidd) is prohibited and “negates the command to do its opposite.”54 Hence, he endorses the use of counter-implication ( mafhūm 48   Al-Shīrāzī,  Kitāb al-Lumaʿ, 8; idem,  al-Tabṣira, 30. 

49   Idem,  Kitāb al-Lumaʿ, 8–9; idem,  al-Tabṣira, 17, 18, 24, 93, and 262. 

50   Idem,  Kitāb al-Lumaʿ, 4;  al-Tabṣira, 37. Cf. also idem,  al-Tabṣira, 23 and 30, where al-Shīrāzī 

uses the same logic with regard to a master-slave relationship. The blame ( lawm,  dhamm) that a slave deserves when acting contrary to the master’s command is deemed good ( ḥasan). 

51   Zysow cites from the Ḥanafī Aḥmad b. Muḥammad al-Shā shī ’s (d. 344/955), who also defines command as a statement directed toward someone inferior. For al-Shāshī it is being in authority ( wilāya) that justifies punishment for disobedience (Zysow,  Economy of Certainty, 61–62). 

52   Al-Shīrāzī,  Kitāb al-Lumaʿ, 15 and 16; idem,  al-Tabṣira, 21, 30, 31, 99, 101, 102, and 103. 

53   Ibid., 102. 

54   Ibid., 91. 
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 al-mukhālafa or  dalīl al-khiṭāb).55 This binary relation between command and prohibition, al-Shīrāzī explains, is not based on the utterance or term ( lafẓ) of the command but on its meaning ( maʿná). As an example, as Shīrāzī refers to the command to pray, which encompasses, he says, the command to all what is connected to the meaning of prayer, such as ritual purity ( ṭahāra) and facing Mecca. Although the term  ṣalāt is not the opposite of ritual impurity, the meaning of prayer stands in opposition to the meaning of absence of purity ( ṭahāra) and correct prayer direction, and, hence, it is prohibited (and invalid) to perform the prayer without ritual purity or knowingly not facing Mecca.56

Al-Shīrāzī also discusses the other legal values within the context of command and prohibition, though in much less detail. Reprehensibility ( karāha), al-Shīrāzī explains, means that it is more appropriate ( awlá) to omit the act than perform it. Such acts are outside the realm of prohibition ( nahy,  taḥrīm) and are not bad, but it is better to not engage in them.57 God, he says, may find something reprehensible but that does not necessarily result in Him prohibiting the act.58 In a parallel fashion, al-Shīrāzī puts recommended ( mandūb) acts outside the realm of command, saying that in contrast to commanded ( ma ʾmūr bih), recommended acts do not impose obligation but can be omitted without constituting disobedience and incurring punishment.59 Recommended acts differ from obligation, as stated above, by deserving reward for their voluntary performance. Although al-Shīrāzī does not explicitly say so, recommended acts fall into the category of good on account of deserving reward. They are distinguished from permissible acts in that the latter fall outside of divine reward or punishment. While al-Shīrāzī considers that permissible is what God permits and what is confirmed by divine praise,60 he also says that permissible acts are, from the perspective of the believer, done without the intention to please God.61 The category of permissibility is also discernable from the Prophet’s actions. Acts that the Prophet performed but that were not intended to draw near to God, such as eating, standing, sitting, and the like, indicate that they are permissible.62 It seems that the main criteria for permissible acts are that, 55   Idem,  Kitāb al-Lumaʿ, 30. 

56   Idem,  al-Tabṣira,  89–91. For how al-Shīrāzī and al-Juwaynī  discuss the case of a person who after performing the prayer is certain that she faced the wrong direction, see Siddiqui, “Jadal and  Qiyās,” 934–937. 

57   Al-Shīrāzī ,  al-Tabṣira, 30. 

58   Ibid., 34. 

59   Ibid., 31–33 and 36–37. 

60   Ibid., 194. Receiving divine praise would make permissible acts ethically ‘good’. 

61   Idem,  Kitāb al-Lumaʿ, 44. 

62   Ibid., 44–45. One has, however, to investigate whether acts performed by the Prophet are meant to be done by the community as well or are specific only to him. 
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on the one hand, they are excluded from what is obligatory and prohibited and not associated with reward and punishment and, on the other hand, they are not done for religious purposes but aim at mundane objectives.63 Al-Shīrāzī’s insistence on the category of permissible being only set by the Law, irrespective of whether they pertain to acts of religious significance or mundane matters, ensures that the intellect is not involved in establishing norms, even in as basic an act as eating. Prior to Revelation, no assessment is possible. 

As the above shows, al-Shīrāzī’s theory of legal norms is based on his theory of language. Revelation informs people what the Creator wants them to do. 

Investigating the meaning of the divine speech (not just its utterances) leads to knowledge of one’s legal accountability. Approaching Law not from theology but from language, al-Shīrāzī denies any ratiocination and meta-purpose (i.e., maṣlaḥa) beyond what the apparent language shows, though his arguments presuppose divine wisdom and purpose.64 God’s inscrutability leads him to focus on the meaning of the divine word as understood by the language conventions of Arabs at the time of Revelation. A person’s religious culpability is known from divine command and prohibition, which are associated with reward and punishment, respectively. Command means that an act is obligatory to perform and when done goes unpunished. Prohibition means that an act is obligatory to not do and when disobeyed deserves punishment. Legal acts, as we saw, are primarily defined in terms of punishment and lack thereof. 

Reward only factors positively into the category of recommended; permissible acts are defined negatively as absence of punishment or reward. Where ʿAbd al-Jabbār and al-Baṣrī relied on blame for differentiating between legal norms, al-Shīrāzī draws on punishment. 

Command and prohibition, moreover, are narrowly defined by their linguistic mood of imperative and negative imperative and are constructed as binaries.65 In the same way as command obliges to act, prohibition obliges not to act. Somewhat counterintuitively, this narrow framework of command and prohibition allows wide space for the other legal norms. Scriptural statements that do not follow the imperative and negative imperative mood are, by 63   The confusion about how to define permissible is a result, I suggest, of al-Shīrāzī ’s commitment to the position that the assessment of acts is only possible with Revelation. 

Where al-Dabbūsī considered it permissible or even obligatory on the level of probability to act in a manner that preserves the human species, al-Shīrāzī ’s definition would suggest that such acts are only permissible with God’s directive to do so. 

64   Soufi argues that al-Shīrāzī “sees some laws as based on rationally recognizable benefits” 

(“Before  Maqāṣid,” 80). 

65   Eissa explains that for al-Shīrāzī a particular qurʾanic verse or a prophetic ḥadīth has only one intended meaning. Hence, looking at the same evidence, jurists should arrive at the same conclusion (Eissa  Jurist and Theologian, 282). 
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default, not obligatory to do or omit. As mentioned, the category of bad acts is restricted to prohibition ( nahy) – reprehensible acts are not bad. Al-Shīrāzī ’s approach thereby limits punishable acts and allows for a broad area of human autonomy. People can decide for themselves whether or not to abstain from a reprehensible act without the fear of divine punishment. Let’s turn to how divine command and prohibition impacts the assessment of acts beyond the immediate confines of God’s revealed word and look at al-Shīrāzī ’s conception of the role of legal analogy ( qiyās) to determine religious accountability. 

2 

The Function of Legal Analogy and the  Ratio Legis

In the previous sections we saw that al-Shīrāzī rejects the notion of causality with regard to God’s actions. In his discussion of legal analogy, he again emphasizes that the reason, or in legal parlance the ratiocination ( taʿlīl), of God’s actions is not known.66 The denial of divine ratiocination stands in tension with his endorsement of the practice of legal analogy ( qiyās). Like the jurists previously presented, al-Shīrāzī holds that analogy is an authoritative proof  ( ḥujja) and that acting upon analogy is obligatory. He supports this view not with rational arguments like ʿAbd al-Jabbār and al-Baṣrī, but with the Consensus ( ijmāʿ) of the Companions and the practice of the first four caliphs.67 Rejecting divine ratiocination also stands in contradiction to his statement that rulings are connected to an objective or end ( ghāya) and apply to all instances that fall within that objective.68 Yet, looking at the examples al-Shīrāzī references to illustrate this point, we realize that he uses the term ghāya more like  maʿná than intention ( qaṣd), or perhaps like ‘semantic limit’. 

The cases he mentions in this context fall under implication  ( faḥwá l-khiṭāb) and counter-implication ( mahfūm al-mukhālafa or  dalīl al-khiṭāb). For example, he argues that the prophetic dictum that  zakāt is due on grazing animals means that what goes beyond ‘grazing life stock’, i.e., stable-fed animals, receives a different ruling. For al-Shīrāzī, these types of implication-based rulings fall under legal analogy, though he says that many other jurists – he singles out ‘theologians’ and well as Ẓāhirīs – consider them already included in the language of the original scriptural mention.69

66   Al-Shīrāzī ,  al-Tabṣira, 536. 

67   Al-Shīrāzī argues that it is likely to argue rationally that the command to pray in the direction of Mecca applies not only to a person who can see the Kaʿba but in analogy also to someone who is out of sight (idem,  Kitāb al-Lumaʿ, 64). 

68   Ibid., 30. 

69   Ibid., 29–30. 
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To understand al-Shīrāzī’s conceptualization of analogical reasoning, we need to keep in mind that, while out of concern for preserving God’s omnipotence he denies ratiocination in God’s actions, he nevertheless affirms that God’s speech is meaningful and that His intention ( qaṣd,  maqṣad) is contained in the meaning of His speech – not in the utterances themselves. As mentioned above, al-Shīrāzī holds that words or utterances ( alfāẓ) result in meaning ( maʿná), from which one can understand the intention. One may say that the words uttered constitute a semantic field, from which one derives the meaning of what has been uttered, and, depending on the clarity of the meaning, one may know the intention. The term ‘meaning’ ( maʿná) is central throughout al-Shīrāzī’s discussion of legal analogy ( qiyās). We will return to how he conceives of ‘meaning’ later in the chapter, after examining his understanding of analogy and how to determine the  ratio legis.70

Analogy, al-Shīrāzī says, is to “attach a derivation to a source with regard to some of its rulings based on a meaning ( maʿná) common to both.”71 One notices that al-Shīrāzī here uses ‘meaning’ ( maʿná) in the sense of  ʿilla as a technical term, as he does throughout the chapter on analogy. Endorsing analogy is part of al-Shīrāzī’s general concern with clarifying the believers’ religious culpability  (taklīf ) toward God as made known in Scripture. While only the revealed word and the Prophet’s Sunna are able to establish the status of acts that fall under  taklīf, analogy ( qiyās) functions as a way to know one’s religious accountability beyond the letter of the scriptural sources, namely in matters not addressed in the texts ( masā ʾil lā naṣṣ fīhā). Circumstances not directly expressed in the texts can only be assessed in analogy to the authoritative sources, namely the textually established rulings or Consensus.72

Like  al-Dabbūsī,  al-Shīrāzī explicitly states that  ʿilla s of rulings are mentioned in the sources of the Law in order to generalize the rulings to those instances not expressly addressed.73 He maintains that without being intended to be generalized, there would be no sense in mentioning ratiocination in the Qurʾān or Sunna. When the Lawgiver explicitly states ( naṣṣa) an  ʿilla for a ruling, then it is necessary to establish the ruling in every case in which the ʿilla is found.74 It is inconceivable, al-Shīrāzī says, that the Lawgiver contradicts Himself in words or deeds. Hence, when He designates something as 70   For a similar analysis of al-Shīrāzī’s concept of  qiyās and  ʿilla, see Siddiqui, “Jadal and Qiyās,” 926–930. 

71   Al-Shīrāzī,  Kitāb al-Lumaʿ, 63. 

72   Ibid., 68; idem,  al-Tabṣira, 421 and 434. 

73   Idem,  Kitāb al-Lumaʿ, 64–65; idem,  al-Tabṣira, 437–438, and 439. 

74   Ibid., 436–438. 
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 ʿilla ( ʿallala bi-ʿilla), it is obligatory to extend it wherever it is present ( wajaba ṭarduhā).75 He supports his position with a hypothetical example saying that when somebody says76 ‘do not eat sugar  because ( li-anna) it is sweet,’ the prohibition [to eat] everything that is sweet is understood from it ( ʿuqila minhu). And when he says ‘do not eat honey  because it is hot,’ one understands from it the prohibition of everything that is hot. … Because, were ( law) he not to have intended ( lam yaqṣid) to establish the ruling in every incident ( mawḍiʿ) in which the  ʿilla is found, there would have been no sense ( lam yufid) in mentioning the ratiocination ( taʿlīl)77 and it would have been idle talk ( laghwan).78

We see that although al-Shīrāzī defines a person’s obligations narrowly to the imperative and negative imperative mood, he does not restrict accountability  (taklīf ) to the instances mentioned in the textual sources. The function of analogy ( qiyās) is to extend rulings of the divine Law to circumstances not addressed in the sources in order to ensure that one does not miss a divine injunction. Analogy is a way to safeguard that one’s religious responsibilities toward God are fulfilled. Al-Shīrāzī even proclaims that all religio-legal rulings ( jamīʿ al-aḥkām al-sharʿiyya), on their whole and their details, their  ḥudūd rulings, penances ( kaffārāt), and fixed amounts ( muqaddarāt) are susceptible to analogy.79 He refutes those, like Abū Hāshim al-Jubbā ʾī and Ḥanafīs, who exclude the latter three areas from analogy by arguing that in these areas of Law many rulings are based on singular, i.e., probabilistic,  ḥadīth s80 – implying that as authoritative proof ( ḥujja) analogy  a fortiori should be valid to establish rulings. 

Al-Shīrāzī restricts the sources of analogy to God’s words, the Prophet’s words and deeds, and Consensus.81 Despite denying ratiocination, in his analysis 75   Ibid., 438. 

76   Although al-Shīrāzī does not indicate the speaker, as a command, the speaker must be somebody who has authority over the inferior recipient of the command (idem,  Kitāb al-Lumaʿ, 7; idem,  al-Tabṣira 17–18). 

77   Read  taʿlīl for  taʿdīl. 

78   Al-Shīrāzī ,  al-Tabṣira, 437, emphasis added. 

79   Ibid., 434; idem,  Kitāb  al-Lumaʿ,  64–65. Contrary to Ḥanafīs,  al-Shīrāzī analogizes the ḥadd-punishment for theft to taking a deceased’s shroud, arguing that the  ratio legis in both cases is deterrence from taking somebody else’s property. He also holds the penance on intentional homicide obligatory in analogy to intentionality being a sin ( ithm) (ibid., 67). 

80   Ibid., 65. 

81   Ibid., 68 and 73; idem,  al-Tabṣira, 421 and 434. Al-Shīrāzī also explicitly rejects the possibility to employ analogically derived rulings as source for another ruling. One cannot 
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of these sources, he often refers to a deeper meaning or underlying purpose for God setting a particular ruling. Like al-Dabbūsī, he understands this purpose in terms of divine wisdom ( ḥikma). God being wise means that He acts and speaks with purpose ( gharaḍ), and this purposeful legislation is reflected in the  ʿilla of rulings. While al-Shīrāzī considers all intelligible scriptural rulings susceptible to analogy, he explicitly stipulates that in order to serve as basis for analogy, the meaning of the ruling has to be intelligible  (yuʿqal), thereby excluding for example the number of daily prayers or the fast during Ramaḍān.82 Additionally, he excludes from analogy assessments that are not based on Revelation, namely matters pertaining to custom or personal dispositions ( khalqa), such as the minimum or maximum length of a woman’s menstruation or pregnancy, because “their meaning is not intelligible.”83

Moreover, in order to analogize, the meaning in the source also has to require (yaqtaḍī) the ruling, yet not in a causal fashion.84 Rather, religious  ʿilla s ( ʿilal al-sharʿ), he says, are set as such by God.85 They are connected to the divine legislative intent ( qaṣd) through their meaning. Intention ( qaṣd) is the meaning, not the utterance ( al-qaṣd huwa al-maʿná dūn al-lafẓ), and the meaning leads to the intended ( al-maʿná  atá  bi-l-maqṣūd).86 The intended,  al-Shīrāzī maintains, sometimes is known by specific terms ( asāmin) and sometimes by meanings ( maʿānin).87 He defends the use of a designation or name ( ism) in analogy against some jurists from his own school of law as well as Ḥanafīs,88 supporting his position with the language conventions of Arabs. When analogizing, he says, the jurist looks at what is connected to the ruling in the textual sources, inferring it on account of co-presence and co-absence. This process applies to designations, too. For example, he says that prior to intoxication ( shidda), we do not call grape juice  khamr, with the occurrence of intoxication, it is called  khamr, and then when it ceases, we no longer call it  khamr. 

Thus, we know that what causes ( mūjab) this designation is the presence construct the prohibition of usurious transaction of, say, quinoa, on the prohibition to do so for rice ( aruzz), since the latter is arrived at in analogy to the textual prohibition to trade wheat ( burr) usuriously (idem,  Kitāb al-Lumaʿ, 69). Ruling on quinoa would have to be in analogy to wheat. 

82   Ibid., 68. 

83   Ibid., 65. 

84   Al-Shīrāzī,  Kitāb al-Lumaʿ, 68–70. See also Eissa,  Jurist and Theologian, 106. 

85   Al-Shīrāzī ,  al-Tabṣira, 421. 

86   Ibid., 346. 

87   Ibid., 422. 

88   Ibid., 444. 
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of enrapturing intoxication ( shidda muṭriba).89 This meaning ( maʿná) is found in  nabīdh and, hence, it is obligatory to call it  khamr.90

Moreover, al-Shīrāzī maintains that there is no difference between saying 

‘ khamr is called that due to the enrapturing intoxication’ and saying ‘everything that intoxicates in an enrapturing fashion is  khamr.’91 A designation, thus, has a meaning that goes beyond the lexical. Its semantic field is what allows to employ it in analogy to situations that have the same meaning. 

Date wine ( nabīdh) is analogized to grape wine ( khamr) due to sharing the meaning of severe enrapture, not because the two terms are lexically interchangeable and designate the same material substance. Al-Shīrāzī ’s defense of using a designation as  ratio legis in the procedure of analogy is language-based. 

A designation has a meaning that is tied to it, though not necessarily exclusive to it. Hence, it is used in analogy on account of its meaning. 

What does al-Shīrāzī mean with the term  maʿná? And how is it connected to the  ratio legis in the procedure of analogy? We know that meanings found in the scriptural sources serve as  rationes legis for their rulings and are set as such by God. Meanings are, however, distinct from signs ( amārāt). Although al-Shīrāzī considers an  ʿilla to be a sign for its ruling ( amārat ʿalá l-ḥukm),92 he says that a sign is not an  ʿilla for a ruling. The setting of the sun, al-Shīrāzī tells us, is a sign ( amāra) for entering the period of prayer. Each time the sign is present, the ruling that the time for obligatory prayer has commenced applies.93 

But a sign like sunset is not an  ʿilla because there is no intelligible meaning to it.94 In order for something to be an  ʿilla of a ruling, it has to have an intelligible meaning, which connects in an intelligible way to the ruling. In other words, the meaning provides some sense for why the ruling is established. The presence of the meaning requires the ruling. Yet, it is not causal but explanatory ( bayān),95 with different degrees of elucidation. We see that al-Shīrāzī adheres more to the motive-model of the  ratio legis than considering it a sign, though as will become apparent below, he is not endorsing it full-heartedly. 

89   Interestingly, al-Shīrāzī does not use the expression intoxicating ( muskir) in reference to the prohibition of  khamr. He always uses the words  shidda and  shidda muṭriba. While that may be a peculiarity to al-Shīrāzī , the word  muṭriba has also a positive connotation as exhilaration or euphoria, not just as intoxication. 

90   Ibid., 445. 

91   Ibid., 446. 

92   Idem,  Kitāb al-Lumaʿ, 70. 

93   Al-Baṣrī, we saw, calls this connection efficacy. 

94   Ibid., 63. We see that al-Shīrāzī differentiates between sign ( amāra) and meaning ( maʿná) as  ratio legis similar to how al-Dabbūsī distinguishes  sabab from  ʿilla. 

95   Hence, al-Shīrāzī talks about the ‘ bayān’ of the  ʿilla (cf.  al-Tabṣira, 453). 
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We get a slightly better idea of al-Shīrāzī’s conception of  maʿná and  ʿilla when he discusses the various types of analogical reasoning that he deems valid. Al-Shīrāzī distinguishes between three types of analogy, which are differentiated on account of the epistemic strength of the common element ( maʿná, ʿilla) that leads to analogize the derivation to the source. When the meaning in the source is known either by way of an explicit statement ( manṣūṣ) or is deduced ( mustanbaṭ) from the authoritative texts, al-Shīrāzī calls it  ratio legis-based analogy ( qiyās al-ʿilla). When it is inferred on account of indicants ( adilla), he calls it analogy of indication ( qiyās al-dalāla). Going against some of his Shāfiʿī colleagues,96 he explicitly denies the validity of a third type of analogy – the analogy of resemblance ( qiyās al-shabah) – in which the meaning of the source and derivation merely resemble one another, because, he says, there is neither  ʿilla nor indicant for it.97

The main difference between the  ratio legis-based analogy and the analogy of indication is the evidence based on which one determines the common meaning. Al-Shīrāzī defines  qiyās al-ʿilla as analogy in which the derivation is attributed to the source based on clear evidence ( al-bayyina) to which the ruling is connected in the Law. This clear evidence, he says, is either a meaning in which an aspect of God’s wisdom is apparent or a meaning the elucidation of its aspect of wisdom is known to God alone – its wisdom is not intelligible, though its meaning is. As example for a meaning that contains an apparent aspect of wisdom, al-Shīrāzī mentions that drinking wine corrupts and prevents from remembering God and from performing prayer.98 The meaning of wine is connected to the wisdom in its prohibition because drinking wine corrupts and distracts from worship. It has harmful consequences in this world as well as the next. An example of the second type of meaning is the prohibition of usurious exchange ( ribā) of wheat, barley, dates, and salt. Their meaning, according to al-Shīrāzī, is that they are items that are edible or measurable – 

although the elucidation ( bayān), which al-Shīrāzī here uses in reference to the reason or wisdom behind prohibiting usurious transactions for these items, is only known to God.99 In both examples, al-Shīrāzī sees a wise meaning (or  ʿilla) that is connected to the ruling of prohibition, though only in the case of wine is the wisdom of prohibition humanly comprehensible. The wisdom behind the ruling to prohibit wine is its benefit – mundane and otherworldly – directed 96   We will see in the following chapter that al-Juwaynī, like his Shāfiʿī  predecessor  ʿAbd al-Jabbār (cf. Chapter 2), holds  qiyās al-shabah valid. See also Siddiqui’s analysis of the differences between al-Shīrāzī and al-Juwaynī on legal analogy (Siddiqui, “Jadal and  Qiyās”). 

97   Al-Shīrāzī,  Kitāb al-Lumaʿ, 67. 

98   Ibid., 65. 

99   Ibid., 65. 
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toward humans by preventing harm and corruption from them.100 Like in al-Dabbūsī’s explanation for the prohibition of wine, al-Shīrāzī asserts that the ruling is based on divine wisdom and contains an ethical dimension that is humanly comprehensible on account of what is known from experience. 

Al-Shīrāzī further elaborates that the meanings of the  ratio legis-based analogy may be either perspicuous  ( jalī) or non-perspicuous ( khafī), depending on their epistemic strength.101 In perspicuous analogies, the  ratio legis does not allow for more than one meaning and is established by a definite indicant ( dalīl qāṭiʿ) that is not susceptible to be interpreted differently.102 There are degrees of perspicuity, with the most perspicuous  ratio legis explicitly mentioned in the text by a word indicating reason ( lafẓ al-taʿlīl) such as ‘lest’ ( li-allā) or ‘due to’ ( li-ajl). Lower on the scale of perspicuity are  rationes legis that inform ( nab-baha) about other situations  a fortiori ( awlá). The qurʾanic prohibition to say 

‘fie’ to parents, al-Shīrāzī maintains, informs that it is even more prohibited to hit them.103 Into the category of perspicuous fall, in addition to textually apparent  rationes legis, those that are agreed upon by Muslims. As examples al-Shīrāzī mentions the Consensus that the  ḥadd-punishments serve to prevent and deter from committing sinful acts; as well as the Consensus that the enslaved receive half of the  ḥadd-punishment meted out to a free person due to their enslavement.104 In the first example, the wisdom of the ruling is apparent, whereas in the second the wisdom behind an enslaved person only receiving half of the punishment of a free person is known only to God. Yet, enslavement is the only meaning that makes sense as  ratio legis, and it is, additionally, ascertained by Consensus. 

By contrast, in non-perspicuous  ( khafī) analogies,  rationes legis are not explicitly stated but are deduced ( mustanbaṭ); they are not certain and allow for multiple possibilities. The  ʿilla is often deduced from additional evidence of other sources. Again, there are degrees of obviousness of this type of  ʿilla. 

The highest degree is when the meaning is apparent ( ẓāhir), such as ‘food’ for prohibiting usurious transactions, which, al-Shīrāzī says, is known from the Prophet’s statement not to sell “food for food unless equal for equal.”105 Lower 100  Soufi also discusses the same passage of al-Shīrāzī ’s discussion of legal analogy, coming to the conclusion that al-Shīrāzī understands the divine law as “interplay between fidelity to scripture and a rational search for human benefit” (“Before  Mqāṣid”, 80). 

101  See also Soufi ( Rise of Critical Islam, 85–86) for a similar discussion of al-Shīrāzī ’s approach to interpreting language. 

102  Al-Shīrāzī,  Kitāb al-Lumaʿ, 65. 

103 Ibid., 65. Al-Shīrāzī sometimes lists this case under textual implications and sometimes under analogy (cf. also ibid., 20 and 30). 

104 Ibid., 65–66. 

105 Ibid., 66. 
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on the scale of non-perspicuous   ʿilla s is a characteristic that is known by deduction and indicated by efficacy ( ta ʾthīr). As example al-Shīrāzī refers to the characteristic of ‘enrapturing intoxication’ ( shidda muṭriba) of wine. From the observation that the consumption of  khamr with the presence of enrapturing intoxication is prohibited and ceases to be so with its absence (i.e., as juice or vinegar), one deduces that the characteristic of enrapturing intoxication is the  ratio legis.106 Efficacy, we notice, is understood here by al-Shīrāzī in terms of co-presence and co-absence or concomitance (see also below). 

The analogy of indication ( qiyās al-dalāla) differs from the  ratio legis-based analogy in that the meaning in the source is determined on account of indications ( istidlāl), as opposed to explicitly stated or deduced from the texts, and is in the derivation not identical but only similar ( naẓīr).107 In this type of analogy, the common meaning is inferred based on both situations (source and derivation) exhibiting similar features or principles of legal reasoning. In illustration, al-Shīrāzī mentions that the obligation of a youth to pay alms tax ( zakāt) on property ( māl) is made in analogy to the ruling that he has to pay tithe ( ʿushr) on agricultural produce ( zarʿ) like an adult. In this analogy,  ʿushr does not have the same semantic-lexical meaning as  zakāt and one is levied on agricultural produce ( zarʿ) and the other on property ( māl). However, al-Shīrāzī says, the ruling on tithe indicates the existence of an  ʿilla in the Law.108 The jurist infers from this ruling that reaping the fruits from agricultural production, i.e., earning income, is a meaning that obliges paying the tithe; whereas being a minor is not taken into consideration. Paying  zakāt on one’s property follows the same legal reason ( ʿilla). Another example that al-Shīrāzī mentions for an analogy by indication is the validity of the  ẓihār divorce109 uttered by a protected non-Muslim ( dhimmī). He infers its validity in analogy to the general validity of  dhimmīs’ repudiation ( ṭalāq) and from the validity of  ẓihār for Muslims.110 

 Ẓihār and  ṭalāq are not the same semantically but are similar ( naẓīr). 

Although the analogy of indication is epistemologically inferior, al-Shīrāzī 

says that it functions like the non-perspicuous type of the  ratio legis-based 106 Ibid., 66. 

107 Ibid., 66. Siddiqui translates the Arabic  naẓīr as ‘parallel’ (“Jadal and  Qiyās,” 927). 

108  Al-Shīrāzī,  Kitāb al-Lumaʿ, 66. 

109  A type of repudiation ( ṭalāq) in which the husband says to his wife that she is to him like the back of his mother. There is debate over the legal status of this type of divorce, with most jurists holding it impermissible and requiring penance for uttering this divorce formula, though often accepting the validity of its consequences, namely that the husband no longer can legally have intercourse with the wife (unless the penance is made) (cf.  Wael B. Hallaq,  Sharīʿa: Theory, Practice, Transformations  [Cambridge: Cambridge University Press, 2009], 286–287). 

110  Al-Shīrāzī,  Kitāb al-Lumaʿ, 66. 
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analogy, but with lower probability for the  ratio legis. Yet, should its indication be agreed upon (i.e., by Consensus), then, he says, the analogy of indication is treated like a perspicuous  ratio legis-based analogy.111 This latter statement implies that al-Shīrāzī actually conceives of analogical reasoning as only one type, namely the  ratio legis-based analogy ( qiyās al-ʿilla), since the analogy of indication is, like one type of the former, based on either a non-perspicuous ( khafī) meaning or, when there is Consensus, this meaning becomes perspicuous. The difference between analogies is epistemic only, depending on the degree of overtness of the  ratio legis in the source(s). 

2.1  

 Identifying the Ratio Legis

That analogical reasoning is only differentiated by the degree of apparency in meaning is confirmed when looking at al-Shīrāzī’s presentation of ways to correctly identify the  ʿilla. Al-Shīrāzī differentiates between two types of indication, namely of a source ( aṣl) or by deduction ( istinbāṭ).112 A source is, as mentioned above, either the word of God or His messenger, the reported deeds of the Prophet (i.e., textual sources), or Consensus ( ijmāʿ). Textual sources indicate the  ratio legis either by the utterance or wording ( nuṭq) of the text or by its tenor  ( faḥwá) and implication ( mafhūm). The most perspicuous ( ajlá) types of utterances are those that signify reason ( lafẓ al-taʿlīl), such as the words  li-ajl, min-ajl, and the like. Lower in degree of perspicuity are characteristics that only make sense  ( fā ʾida) to be mentioned when they indicate the  ratio legis ( taʿlīl), such as Qurʾān 5: 91 saying about wine ( khamr) that “the devil only seeks to sow enmity and hatred among you.” Or, for example, the Prophet’s remark that the cat wanders around people in connection with its ritual purity.113 The ratio legis may also be indicated by a descriptive characteristic ( ṣifa) to which the ruling is connected, especially when it is connected to the ruling either by a conditional particle or by another syntactic construction that indicates ratiocination. For example, al-Shīrāzī argues that Qurʾān 65: 6 “… if they are pregnant, then provide for them …” shows that being pregnant is the  ratio legis for the ruling to provide maintenance. The particle ‘ fa’ in Qurʾān 5: 38 that links the male and female thief with cutting off their hand indicates that the punishment is on account of their theft. The Prophet’s saying not to sell food  for food  unless equal  for equal indicates that being ‘food’ is the  ratio legis for the prohibition of increase in the exchange.114

111 Ibid., 66. 

112 Ibid., 73. 

113 Ibid., 73. 

114 Ibid., 73, emphasis in translation added. 
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As examples of ratiocination indicated by the tenor and implication of the wording of the textual source al-Shīrāzī mentions the prohibition to hit parents, which, he says, is understood  a fortiori ( awlá) upon hearing that one should not say ‘fie’ to them. Less apparent is when the text mentions a characteristic from which one understands a meaning that encompasses that characteristic, such as the Prophetic saying that a judge should not adjudicate while angry. According to al-Shīrāzī , one understands by “some type of thinking” ( ḍarb min al-fikr) that being angry while adjudicating is prohibited due to ( li) the preoccupation of the judge’s mind (lit. heart) – which in analogy also applies to being hungry or thirsty.115 We see here that even with textually expressed ( manṣūṣ )  rationes legis, one may have to go beyond the letter of the word and ‘think’ in order to infer the meaning of rulings. 

The  ratio legis of a source ruling may also be indicated by a sequence of action, such as when the Prophet ordered a Bedouin who had intercourse during the Ramaḍān fast to manumit a slave. Intercourse is a meaning, al-Shīrāzī 

says, that becomes apparent as  ratio legis for obliging atonement. As examples for a  ratio legis that is indicated by Consensus, al-Shīrāzī references the caliph ʿUmar’s statement about the fertile lands of Southern Iraq ( sawād) becom-ing state property so as to not be circulating only among the rich members of the community;  and  ʿAlī’s pronouncement to punish the wine drinker with the  ḥadd-punishment for slander  (qadhf ), arguing that someone who is drunk slanders. Nobody of the community, al-Shīrāzī maintains, objected to the ratiocination ( taʿlīl) of these rulings and, hence, Consensus indicates their correctness.116

Should the  ʿilla of a ruling not be explicitly or implicitly mentioned in the authoritative sources, one needs to turn to deduction ( istinbāṭ).  Al-Shīrāzī 

mentions two methods by which one can deduce the correct  ratio legis – 

efficacy ( ta ʾthīr) and source attestation ( shahādat al-uṣūl).117 The most important method is efficacy, namely “if the ruling is present with the presence of the meaning, then it is overwhelmingly probable that [that meaning] establishes the ruling for its source [case].”118 Al-Shīrāzī further explains efficacy, saying that it is known in two ways, namely from co-presence and co-absence119 and from classification ( taqsīm). As example for the first, al-Shīrāzī references again 115 Ibid., 74. 

116 Ibid., 74. 

117  See also Eissa  (Jurist and Theologian, 130–137 and 147–148 ) for how al-Shīrāzī understands these two methods of determining the  ratio legis. 

118  Al-Shīrāzī,  Kitāb al-Lumaʿ, 74. 

119  Al-Shīrāzī uses here and elsewhere the terminology  al-salb wa-l-wujūd for co-presence and co-absence (ibid., 74; idem,  al-Tabṣira, 445). 
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 khamr, drinking of which prior to the occurrence of enrapturing intoxication ( shidda muṭriba) is permitted ( ḥalāl), with severe enrapture prohibited, and again permitted when it ceases (i.e., as vinegar).120 Another way to deduce the efficacy of the  ʿilla is classification ( taqsīm). All but one meaning in the source are eliminated as valid. For example, when considering whether bread falls under the prohibition of being traded usuriously ( ribā), the potential criteria are being sold by measure ( kayl), by weight ( wazn) or being edible ( ṭaʿam). 

The first two do not apply to bread, which leaves edibility as the  ratio legis for prohibiting selling bread with interest.121 We see here that al-Shīrāzī considers efficacy to be determined either by co-extensiveness and co-exclusiveness or by classification and successive elimination; both result in showing that the meaning/ ʿilla is effective on the ruling. 

Al-Shīrāzī mentions source attestation ( shahādat  al-uṣūl) as the second method of deduction that indicates the correctness of the  ʿilla. This type of indication, he explains, is specific to the analogy of indication ( qiyās al-dalāla). 

As we have seen, this method is not a one-on-one deduction of the  ʿilla from a specific source text (explicit or implicit) to a derivative case but is inferred from one or more additional sources and the two cases are similar in conceptual meaning. As example al-Shīrāzī refers to the ruling that cackling ( qahqaha) during prayer does not invalidate ritual purity ( ṭahāra) based on the indication that whatever does not invalidate one’s purity outside of prayer, does not do so while praying.122 This indication (which constitutes the  ratio legis) is attested to by other sources that equate what happens during prayer with what happens outside of prayer, like rulings on cleansing ( wuḍūʾ) and impurities ( aḥdāth).123 These methods, al-Shīrāzī claims, are the only ones that indicate the correctness of the  ratio legis. Like al-Dabbūsī, he explicitly rejects that the absence of invalidating factors or co-absence of  ʿilla and ruling can indicate the  ratio legis.124 One needs positive evidence. 

120 Idem,  Kitāb al-Lumaʿ, 74. It appears that for al-Shīrāzī the term  khamr designates not only intoxicating grape wine but extends to grape juice prior to alcoholic fermentation and after it fermented into vinegar. Only when grape juice exhibits severe enrapture is it prohibited. Hence, the  ratio legis for its prohibition is the latter, not that  khamr is made of grapes or that it is liquid. 

121 Ibid., 74. 

122 Ibid., 74. 

123 Ibid., 75. 

124 Ibid., 75. Eissa holds that al-Shīrāzī endorses co-absence to validate a putative  ratio legis, though lack of co-absence is not enough to invalidate it (Eissa,  Jurist and Theologian, 136–137). 
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2.2  

 Three Dimensions of Meaning

When al-Shīrāzī talks about what technically is the  ʿilla, i.e., the common element that provides the justification for transferring the ruling of the source to the derivative case, he often uses the word  maʿná almost interchangeably with  ʿilla, though these two terms are not identical.  ʿIlla, insofar as it refers to the humanly knowable  ratio legis in the procedure of analogy, has to be an intelligible meaning. Every  ʿilla is a meaning but not every meaning is an  ʿilla for a ruling. When looking at his writings, we can see that al-Shīrāzī uses the term  maʿná in the sense of  ʿilla on three levels, depending on the degree of interpretation needed to understand the texts. On one level,  maʿná arises out of the narrow lexical-semantic  and  syntactic  field  of  the  textual  statement containing the ruling in question. On a second level, it arises out of the wider conceptual semantic field of the textual statement including similar ones in other sources. On a third level,  maʿná is connected to the divine wisdom in laying down the ruling; the wisdom of legislation provides the meaning for the ruling. All of these dimensions of meaning can be known with certainty or with probability. 

At the first level, the  ratio legis is perspicuously indicated by the syntactic-semantic field in which the textual statements are embedded; its meaning is epistemologically the strongest. The meaning is either indicated directly by words and syntactic constructions indicating ratiocination. Those words only make sense  ( fā ʾida) if they are the  ʿilla, or if they distinctly characterize the fact situation to which the ruling pertains. Or, the meaning is indirectly indicated, namely understood from the tenor and implication  ( faḥwá and  mafhūm) of the semantic field of the textual statement, such as  a fortiori implications and other immediately understood mental associations. The implied meaning does not have to be based on the wording of the textual statements but might be implied from a sequence of action or ascertained by Consensus. 

On a second level, the meaning that serves as  ʿilla of a ruling is derived from the wider conceptual field of the wording of the textual statements. The wording of the source text is not connected to the ruling lexically or semantically, but only conceptually. Its meaning is epistemologically weaker than the first level of meanings. Words mentioned in the ruling can be grouped into a general category which provides ‘meaning’ to the ruling, such as ‘food’ as apparent category of meaning shared by the items prohibited to be traded usuriously.125 

The conceptual meaning captures one or more features that makes these items different from other items that are not mentioned, and, thus, delineates 125 Wheat, barley, dates, and salt, for example, are not related in their semantic meaning but only in their general category as food items. 
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actions that are subsumable under the same ruling. The conceptual meaning can also be a characteristic that is associated with a term, like ‘severe enrapture’ for  khamr, which is determined by its efficacy.126 At the conceptual level, the meaning may also be derived from other textually attested rulings and cases that are similar ( naẓīr), as in the case of tithe and alms, or cackling during prayer and rulings on ablution and impurity. The  ʿilla of the ruling on alms due from minors is taken from another ruling, which is only remotely related to alms but shares in the concept that earned income is taxable. 

A third level on which al-Shīrāzī uses ‘meaning’ in the sense of  ʿilla is with reference to divine wisdom. Some  ʿilla s have a meaning in which an aspect of God’s wisdom and intention is apparent.127 Although al-Shīrāzī does not connect wisdom directly to any ethical considerations in his discussion of the  ratio legis, it is obvious in his example of prohibiting wine that its prohibition is connected to preventing corruption and neglect of worship – something that is understood as good and beneficial for humans. Similarly, the Consensus that the  ḥadd-punishments aim at deterrence and prevention is also a meaning that displays aspects of wisdom. In these examples, the wisdom, and goodness, of these rulings is directed toward the mundane world. In his definition of legal values, presented above, al-Shīrāzī holds that divine command means that the commanded is good, in the sense that it aims at something that is good and beneficial, which is known by the act’s being commanded. God’s wisdom means that He does not command something bad. We see that in al-Shīrāzī’s thought, the  ʿilla of a ruling is connected to the divine legislative intent. This intent is sometimes knowable and understandable as wise by preventing something ‘bad’ – be that worldly corruption or disobedience to God’s commands and its otherworldly consequences. The third level in which al-Shīrāzī 

employs meaning/ ʿilla has overt consequentialist considerations, despite not mentioning this level of meaning as a way to identify the  ratio legis. This supports Soufi’s argument that al-Shīrāzī, like Juwaynī as we will see below, considers mundane beneficial consequences when determining the  ʿilla behind God’s impositions.128

Does al-Shīrāzī operationalize the divine legislative intent or the wisdom behind rulings in analogical reasoning? The answer is yes, but rarely – or rather 126  There is no lexical relation between the word  khamr and  shidda muṭriba but wine displays, in addition to being liquid and made of grapes, the characteristic of inducing an enrapturing intoxication. This characteristic is effective on its prohibition because prior or after its occurrence,  khamr as liquid made from grapes is not prohibited. 

127  See also Chaumont (“La Notion de  wajh al-ḥikmah,” 48–52) for how al-Shīrāzī’s understanding of divine wisdom in the Law fits into his overall position vis-à-vis traditionalism and Ashʿarism. 

128  See Soufi, “Before  Maqāṣid,” 79–81. 
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in addition to the semantic-conceptual meaning of the texts. Al-Shīrāzī holds that  ʿilla s, as meanings requiring their rulings, provide knowledge of the intention of the Lawgiver and His wisdom, even if that meaning is not explicit but inferred.129 When one finds a meaning that reflects the divine wisdom elsewhere, al-Shīrāzī says, the associated ruling is applied in analogy, as is the case with  nabīdh and  khamr.130 Moreover, when determining the correct  ratio legis among multiple possible criteria (i.e., in the procedure of classification and elimination), al-Shīrāzī gives preponderance to a characteristic that pertains to wisdom ( ṣifa ḥikmiyya) over a characteristic by itself ( ṣifa dhātiyya) that does not display the divine wisdom.131 However, as we saw, not all meanings display the divine wisdom. Wisdom is not a criterion to determine the meaning of a ruling independently of support from authoritative sources.132

While al-Shīrāzī accepts wisdom as  ratio legis, he rejects that it is recognized by looking at whether something attains benefit ( intifāʿ) or averts harm. 

Benefit, for him, is not connected to the indicants of the Law.133 A meaning (in the sense of  ratio legis) that constitutes benefit is not analogized on account of its benefit but because God attaches a ruling to it. In the same way that being beneficial is not determining the legal status of an act,134 benefit does not constitute a meaning/ ʿilla for analogy without source attestation. For al-Shīrāzī, an unattested ‘benefit’, i.e., a  maṣlaḥa mursala as endorsed by many later jurists, does not constitute a valid  ratio legis. This position aligns with his ethical theory that God does not command because something is good but we know that it is good because God commands it.135 In Ashʿarī fashion, he maintains that rationally evaluating benefit and harm is not a criterion to understand the reason or  ʿilla for divine actions ( taʿlīl afʿāl Llāh).136 Benefit, as Eissa says, has no role in deducing the  ratio legis, because God is not obliged to guarantee human benefit.137 Rather, when one identifies an intelligible meaning that requires the ruling, this meaning is valid irrespective of its beneficial consequences, such 129  Al-Shīrāzī,  al-Tabṣira, 420, 445–446, and 454; idem,  Kitāb al-Lumaʿ, 66. 

130 Idem,  al-Tabṣira, 445–446. 

131 Idem,  Kitāb al-Lumaʿ, 80. It is unclear whether he gives preponderance on account of multiplicity of evidence or that the  ʿilla displaying wisdom is a weightier factor. 

132 However, by looking at the debate over the necessity to face the  qibla for supererogatory prayer during travel, Soufi finds evidence that al-Shīrāzī also analogizes the spiritually and materially favorable outcome of dispensing with this necessity to different circumstances (“Before  Maqāṣid,” 83). These analogies, however, are based on al-Shīrāzī ’s interpretation of the textual evidence, not independent from Scripture. 

133  Al-Shīrāzī ,  al-Tabṣira, 502. 

134 Cf. idem,  Kitāb al-Lumaʿ, 81–82. 

135 Idem,  al-Tabṣira, 532–533, 436, and 287. 

136 Ibid., 536. 

137 Eissa,  Jurist and Theologian, 155. 
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as the meaning of ‘food’ for usurious transactions. Analogizing such a ruling is not done on account of its benefits but on account of its meaning, which is concomitant with the ruling. Like our previously discussed jurists, al-Shīrāzī 

emphasizes that one acts upon divinely imposed ruling not for their (potential) beneficial consequences, but primarily out of obedience to one’s Master. 

Does al-Shīrāzī understand the  ʿilla of rulings as  maṣlaḥa, otherworldly or mundane? The answer is no. He explicitly says that God’s impositions  (taklīf ) do not need to be  maṣlaḥa for humans, though they, of course, can be.138 While he holds that meanings of rulings are connected to  maṣlaḥa,139 he rarely uses the term  maṣlaḥa unless he is rebutting the views of those (likely Muʿtazilīs) who deem rulings to be legislated for the  maṣlaḥa of the religiously accountable.140 

He explicitly demands that analogy can only be done when the meaning of the source is known,141 which excludes scripturally unattested  maṣlaḥa s and unattested benefit or harm. One of the times that al-Shīrāzī uses the term  maṣlaḥa in reference to mundane matters, he specifically says that mundane matters concerning warfare, architecture and agriculture belong to the  maṣlaḥa s of this world ( maṣāliḥ al-dunyā) and are outside of the purview of Consensus.142 

In short, while the  ʿilla, i.e., the intelligible meaning requiring the ruling, may display God’s wisdom behind establishing the ruling, beneficial consequences and mundane  maṣlaḥa s are not criteria to identify the correctness of the  ʿilla or God’s legislative intent. In the few examples al-Shīrāzī mentions for wise meanings as  ratio legis of a ruling, the wise meaning is supplementary and explanatory to the conceptual or semantic meaning. While he deems the meaning of the prohibition of wine to reflect divine wisdom, he does not need to refer to wisdom to analogize this to date wine – the meaning of wine as intoxicating beverage, and the permissibility of consuming it when intoxication is absent, suffices as effective  ʿilla. The same holds for the wisdom behind the  ḥadd-punishments; it is supported by Consensus. The third level of meaning, thus, is not operationalized independently from attestation in the sources of the Law and neither benefit nor  maṣlaḥa serve as sole criterion to identify the  ratio legis of rulings.  ʿIlla, in al-Shīrāzī’s conception, is an intelligible  maʿná 

that requires the divinely established ruling. The ‘content’ of  maʿná can only be drawn from the wording of the texts. 

138  Al-Shīrāzī ,  al-Tabṣira, 252. 

139 Ibid., 453. 

140 Cf. ibid., 252–253, 259, and 437–438. 

141 Ibid., 442. 

142 Idem,  Kitāb al-Lumaʿ, 58. 
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3 

Conclusions

As the above showed, al-Shīrāzī’s approach to normativity is mainly informed by deontological considerations, which are based on his understanding of the relationship between God and humans – a relationship that mirrors that of master to slave. Humans’ state of servitude requires to evaluate all of their actions in relation to the Master’s wishes, which are – given God’s utter transcendence – only decipherable through His speech. Where al-Dabbūsī 

saw God’s wise design in all of the created world, al-Shīrāzī restricts human knowledge of the divine to the Qurʾān and the words and deeds of the Prophet. 

Al-Shīrāzī approaches the Law from the perspective of how the servants experience Revelation. Whatever God commands or prohibits His slaves, they are obliged to follow – not because of any prospects of reward but to avoid punishment. Reward can only be expected, though not for certain, for supererogatory acts, which makes the category of recommended acts ( mandūb) an exception to his overwhelmingly deontological perspective. The omnipotence of the Master also implies that ethical norms of good and bad are irrelevant in assessing acts – hence, al-Shīrāzī’s lack of interest in them. For the servant, it does not matter whether an act is good or bad; it only matters to be obedient. 

For Ashʿarīs, as Frank puts it, “obedience ( aṭ-ṭaʿah) [sic] consists, by definition, in the servant’s conforming his action not to the will of his Lord but to His command.”143 The reason for why one should or should not perform a particular act is at the discretion of the Master. Although al-Shīrāzī clearly presumes a wise Master, this dimension is not further explored in his legal thought. The revealed commands and prohibitions are the only way for humans to know how to reach salvation – here understood negatively as avoiding punishment. 

Outside of God’s explicit command and prohibition, the servants are free to act in a manner they deem pleasing to Him. This allows wide scope for human autonomy in acting, though always with God in mind. Yet, it also leaves believers somewhat in a state of insecurity about their conduct in this grey area. 

While they may be confident of how to avoid punishment by following God’s explicit linguistic form of imperative and negative imperative, their path to reward is less clearly delineated. 

The linguistic approach to the Law also informs al-Shīrāzī’s discussion of analogy and  ʿilla. While he clearly understands  ʿilla is as a meaning-giving element for the ruling and as something that provides a rationale or explanation for why an act receives its particular legal status, this meaning is derived 143 Frank, “Moral Obligation,” 214. 
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primarily on the basis of the semantic and conceptual fields of the wording of the Law. One may even speculate whether al-Shīrāzī’s preference for using the term  maʿná over  ʿilla is due to its association with a language-based approach, avoiding a term that has connotations of causality in theology and philosophy; though already al-Shāfiʿī employs  maʿná for what later jurists call  ʿilla in the procedure of analogy. As seen above in the section on legal values, he clearly sets himself apart from what he calls the Ashʿarī approach to the language of the Law.144

The emphasis on a language-based analysis of the  ʿilla also matches al-Shīrāzī’s understanding of the God-human relationship. The intention(s) of the Master for His servants is sought in His speech. When God, the Master, tells His servants to do or not do something, they have to apply it to all possible circumstances He could intend – or else, they would fail in their obedience and incur punishment. Thus, they look for clues in His speech for what they ought to do. The servants’ responsibilities are most explicit and perspicuous when the Master uses words signifying reason ( alfāẓ al-taʿlīl), yet are also found implicitly in the semantic as well as conceptual meaning of His commands and prohibitions. Nevertheless, the Lord’s directives for His servants, and His intention ( qaṣd  ṣāḥib  al-sharʿ),145 are only found and embedded in His authoritative speech. Going beyond the meaning of the speech would be going astray. The rationale ( ʿilla) of divine rulings cannot be attributed to a meaning God did not express (either literally or conceptually) because meaning, as al-Shīrāzī says, is the result of utterances ( al-maʿná natījat al-lafẓ).146 Holding God inscrutable beyond His speech prevents al-Shīrāzī from formulating a meta-theory of the purpose of the Law that can be utilized to establish the correctness of the  ʿilla or that can be employed as  ratio legis upon silence of the sources. Although the Master’s  commands  and  prohibitions  may  serve  material  benefits, they are primarily to be obeyed. The servants are guided by the Master’s speech as understood based on the linguistic conventions of Arabic. God’s inscrutability and omnipotence prevents from speculation about the deeper meaning of His legislative intent or from applying it outside of the semantic-conceptual field of His speech, though al-Shīrāzī clearly expands the field in which jurists can locate the  ratio legis. 

144 Cf. al-Shīrāzī,  al-Tabṣira, 22, 27, and 99; idem,  Kitāb al-Lumaʿ, 8. 

145 Idem,  al-Tabṣira, 446. 

146 Ibid., 223. 
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Imām al-Ḥaramayn al-Juwaynī and the Purpose of 

the Law

Like his contemporary al-Shīrāzī, Abū l-Maʿālī al-Juwaynī (419–478/1028–1085) was a Shāfiʿī jurist, Ashʿarī theologian, and protegé of the Saljuq vizier Niẓām al-Mulk (d. 485/1092), who appointed him to the directorship of the Niẓāmiyya in Nīshāpūr.1 If, according to Ibn Khaldūn’s categories, al-Shīrāzī 

may be described as following in legal theory the method of the jurists ( ṭarīqat al-fuqahā ʾ), al-Juwaynī neatly fits the label of the method of the theologians ( ṭarīqat  al-mutakallimīn).2 His legal writings, and in particular his  Burhān fī  uṣūl  al-fiqh,  exemplifies  a  theology-inspired legal theory. In the  Burhān, al-Juwaynī’s interlocutors are primarily Muʿtazilīs and fellow Ashʿarī theologians. While his fidelity to Ashʿarism is indisputable, he is also an independent thinker who does not spare with criticism of his Ashʿarī predecessors. 

In contrast to al-Shīrāzī, who usually summarily criticizes Ashʿarīs as a group, al-Juwaynī cites by name the scholars whose view he rejects, with most of his criticism aimed at al-Bāqillānī and Abū l-Ḥasan al-Ashʿarī himself.3 Slightly different is his style when criticizing legal doctrines. He usually does not single out particular jurists but refers to the school of law as a whole – with most of his criticism directed at Ḥanafīs and sometimes at the dominant position within the Shāfiʿī school.4 Yet, even in his legal discussions, one notices that his criticism if often less of a legal than theological nature.5

1  For his life and work see Siddiqui,  Law and Politics, 53–76; Mohammad Moslem Adel Saflo, Al-Juwaynī’s Thought and Methodology: With a Translation and Commentary on Lumaʿ al-Adilla (Berlin: Klaus Schwarz, 2000), 8–35. 

2 Cf. Makdisi, “The Juridical Theology of al-Shāfiʿī,” 26. 

3  This suggests that instead of distancing himself from Ashʿarism in his legal thought, like al-Shīrāzī, he sought to re-direct the school’s doctrines by putting forward what he deemed to be arguments more compatible with Shāfiʿism. Syed similarly suggests that al-Juwaynī, in his discussion of moral agency and culpability  (taklīf ), seeks to find new solutions for old problems ( Coercion and Responsibility, 82–88). As will be noted below, al-Juwaynī admits himself that on some positions he is close to his fellow Shāfiʿī ʿAbd al-Jabbār. Whether both represent a common intellectual strand within Shāfiʿism remains to be explored. 

4 See, for example, ʿAbd al-Malik b. ʿAbdallāh b. al-Juwaynī,  al-Burhān fī uṣūl al-fiqh, ed. ʿAbd al-ʿAẓīm al-Dīb (Doha, Qatar: Maṭābiʿ al-Dūḥa al-Ḥadītha, 1399/1979), 503–505. 

5  A detailed analysis of whether al-Juwaynī’s criticism of fellow Ashʿarīs falls along legal school lines would be desirable, but has not been attempted here. 
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1 

Religious Accountability  (Taklīf ) and Legal Norms In  al-Burhān, al-Juwaynī is not interested in constructing a theory of ethics, but his concern is primarily with how people should conduct their lives in a god-pleasing manner. The concern for people’s fate in the Afterlife is a feature also displayed in his  Kitāb al-Waraqāt fī uṣūl al-fiqh, which Vishanoff analyzes with regard to the ethical structure that underlies his legal theory. Vishanoff concludes that al-Juwaynī’s ethical theory is a form of divine command theory, with a limited constructivist and deontological bend.6  As Vishanoff himself admits, the  Waraqāt does not necessarily express the idiosyncracies of al-Juwaynī’s own legal theory but is intended as an introductory teaching text for aspiring jurists that summarizes the mainstream accepted Shāfiʿī positions, with his own thought being articulated in his major work on legal theory, al-Burhān.7 Hence, in this study, the  Burhān is taken as the basis of decypher-ing al-Juwaynī’s ideas on ethics and law. 

For al-Juwaynī, Revelation is the only guide from which to derive information on how to fulfill the religious duties enjoined upon humans as a path to salvation. He looks at ethical and legal norms through the lens of religious accountability  (taklīf ). As an Ashʿarī, it comes as no surprise that he holds that ethical assessment ( al-taqbīḥ wa-l-taḥsīn) is solely dependent on divine command ( amr) and prohibition ( nahy).8 Acts are only recognizable as bad or good, he maintains, on account of God’s threat of punishment ( ʿiqāb) or beneficence ( iḥsān) when performed – he does not mention reward ( thawāb) in this context.9 Furthermore, according to al-Juwaynī, rational investigation ( naẓar) does not establish religio-legal ( sharʿī) norms. Prior to Revelation, there is no normativity that is based on rational considerations.10 Norms cannot be constructed according to mundane consequentialist concerns. While it might be rationally required to avoid matters that are perilous ( mahālik) and to embark on benefits ( manāfiʿ), al-Juwaynī restricts this to acts that concern people’s right  ( ḥaqq al-ādamiyyīn).11 Harm ( ḍarar)  or  benefit  ( nafʿ), he says, do not determine the ethical or legal status of a divine ruling ( ḥukm Allāh). Reason 6    Vishanoff portrays al-Juwaynī as espousing in the  Kitāb al-Waraqā t an ethical theory that is characterized as divine command theory, (limited) constructivist, deontic, deontological, and agent-centered (Vishanoff, “The Ethical Structure,” 6–15 and 17–18). 

7    Ibid., 4–5. 

8    Al-Juwaynī,  al-Burhān, 87. See also Vishanoff’s discussion of this point in “The Ethical Structure,” 6, and 18–20. 

9    Al-Juwaynī,  al-Burhān, 91–92 and 99. 

10   Ibid., 99. 

11   Ibid., 91. 
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cannot establish that an act is good, even if no harm results to people and no benefit is missed out, and it cannot give license  (yurakhkhiṣu) to omit an act. We see here that al-Juwaynī admits that it is rationally obligatory to avoid harm and attain benefits, yet, this does not determine the ethical status of such acts. Their ethical status is not determinable as good or bad based on mundane consequences. The standards of rational assessment do not apply to the religious realm. Only in relation to their potential consequences in the Afterlife, as informed about in Revelation, is ethical assessment possible. Hence, the status of acts prior to the coming of the Law has to be suspended and lies outside the scope of inquiry. As Eissa points out, for al-Juwaynī moral epistemology is only possible with God informing His creatures about the status of acts. Divine silence prior to Revelation is not evidence; hence, any assessment has to be suspended.12

The otherworldly consequences, however, are completely at God’s discretion. 

Preserving God’s omnipotence, al-Juwaynī says that “it is not obligatory upon 

[God] to punish or reward.”13 Moreover, the legal status of acts is solely a function of the divine speech, not of any attribute inherent to the act. Al-Juwaynī 

emphatically rejects that any standards of normativity apply to God’s rulings apart from the action they enjoin upon people. Refuting Muʿtazilī positions, he maintains that nothing in God’s rulings is bad or good by itself ( li-ʿaynihi).14 

Acts do not have an inherent ethical value that can be grasped by the intellect.15 

God does not command something because it is good. Al-Juwaynī argues at length, for example, that there are no rational grounds on which thanking the Benefactor should be obligatory.16 He illustrates that the ethico-legal status of acts is solely a function of Revelation by referring to the forbiddenness ( taḥrīm) of drinking wine. Its legal status as forbidden ( muḥarram) is not an attribute inherent ( ṣifa dhātiyya) to drinking wine, or else, he says, drinking a sip of wine out of necessity would be treated like drinking the forbidden substance voluntarily. The legal status of ‘forbidden’ is a function of God’s prohibition ( nahy), in the same way as ‘being obligatory’ ( wājib) is connected to divine command ( amr).17 In short, independent from Revelation, the human intellect is unable to determine the ethical or legal status of acts. God’s speech determines which acts are bad and good and for which acts humans are held 12   Eissa,  Jurist and Theologian, 181–186 and 236. 

13   Al-Juwaynī,  al-Burhān, 92. 

14   Ibid., 87 and 99. For al-Juwaynī’s rejection of Muʿtazilī ethical theories see George Hourani, 

“Juwaynī’s Criticism of Muʿtazilite Ethics,”  Muslim World 65 (1975): 161–173. 

15   Al-Juwaynī,  al-Burhān, 87. 

16   Ibid., 94–98. 

17   Ibid., 86. 
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religiously accountable. Yet, as seen in his reference to the permissibility of drinking wine in case of necessity, even divine norms are not absolute but relative to their contextual setting. The need to inquire into the context in which a ruling applies leads Vishanoff to say that al-Juwaynī has a constructivist dimension in his ethical theory. The label of constructivist, he says, needs, however, to be applied cautiously, as it is more a discovery of the eternally fixed ethical norms than a real constructivism. Hence, he sees al-Juwaynī more closely aligned with what he calls the divine command theory camp.18 As Eissa also shows, al-Juwaynī does not espouse that jurists construct or create the actual legal norm but rather that they uncover God’s predetermined ruling for the situation in question.19 Coupled with the relativity of al-Juwaynī’s approach, he thereby preserves the divine prerogative of setting all norms, yet assigns to the human interpreter (the  ʿulamā ʾ) a significant role in the law-finding process. 

1.1  

 Language and Religious Accountability

Giving exclusive normativity to the divinely revealed Law,20 al-Juwaynī, similar to al-Shīrāzī, focuses his efforts on understanding the language of Revelation and the responsibilities it imparts on humans.21 As Syed points out, al-Juwaynī 

moves away from identifying the basis of moral agency in human capacity for rationality, toward their capacity for linguistic understanding  ( fahm).22 

Al-Juwaynī expressly understands speech, including divine speech, as inner speech ( kalām al-nafs), located in the self, and indicated by vocal expressions ( ʿibārāt), markings ( ruqūm) and script ( kitāba) and other such signs.23 He explicitly rejects what he calls the Muʿtazilī position that speech is constituted 18   Vishanoff, “The Ethical Structure,” 6–7. 

19   Eissa,  Jurist and Theologian, 246–247 and 262. 

20   Al-Juwaynī restricts religious accountability to the Revelation received by the Prophet Muḥammad. Going against some of his fellow Shāfiʿīs he does not accept that laws revealed to Jews and Christians that have not been abrogated can be adhered to and constitute acts of worship. He justifies his position with the practice of the Companions, who, he says, did not take recourse to rulings from scriptures sent to prophets and messengers prior to Muḥammad (al-Juwaynī,  al-Burhān, 503–505). 

21   Ibid., 176. 

22   Syed,  Coercion and Responsibility, 83. 

23   We notice that al-Juwaynī includes in the category of speech also non-vocal forms of communication. For detailed discussion of the different approaches to divine speech of Muʿtazilīs and Ashʿarīs see Farahat,  Foundation of Norms, 69–127; Vishanoff,  Formation of Islamic Hermeneutics, 109–189. Vishanoff presents an insightful analysis of al-Juwaynī’s speech theory based on his  al-Waraqāt  fī  uṣūl  al-fiqh, though one needs to be mind-ful that al-Juwaynī discusses speech differently in different works (David R. Vishanoff, Islamic Legal Theory: A Critical Introduction based on al-Juwaynī’s Waraqat fi usul al-fiqh 

[Indianapolis: Hackett Publishing Company, 2022], 45–62). In  al-Waraqāt there is no 
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by letter  (ḥarf ) and sound ( ṣawt).24 Speech, he says, is something that is informative ( mufīd), namely a sentence  ( jumla) constituted from subject ( mubtada ʾ) and predicate ( khabar) or verb  ( fiʿl) and subject  ( fāʿil).25 When investigating divine speech, al-Juwaynī, like al-Shīrāzī and al-Dabbūsī, stresses the importance of looking not just at the syntactical structure ( ṣīgha) of the utterance ( lafẓ) but its meaning ( maʿná),26 because, he says, the words that make up speech bring forth the meaning  ( jā ʾa l-maʿná).27

While al-Juwaynī takes the divine speech as the main criterion to establish normativity, he moves away from the lexical meaning of the speech act. 

In addition to investigating the meaning ( maʿná) of the revealed word,28 he emphasizes its contextual setting ( qarīna) as a way to know one’s religious responsibilities  (taklīf ). The meaning is understood from the context of the situation ( qarā ʾin al-aḥwāl) and the way in which Arabs29 conventionally understand language.30 The meaning of God’s speech is accessible through its linguistic form and its contextual setting, as understood by the addressee. This relationship is apparent, for example, when al-Juwaynī mentions in his discussion of inner speech that the “Commander finds in Himself a requirement ( iqtiḍā ʾ) and request ( ṭalab) for the commanded [act] and the form ( ṣīgha) which comprises an indication for it. … The person commanded understands necessarily  ( fahman ḍarūriyyan) from [the command] what is required based mention of intent ( qaṣd) of speech acts (ibid., 57, note 6), which in  al-Burhān plays a significant role. 

24   Al-Juwaynī,  al-Burhān, 199. 

25   Ibid., 177–178. 

26   Ibid., 327. Al-Juwaynī’s examples demonstrate that the jurist has to look at the meaning in which the words are used. Despite his emphasis on linguistic convention, al-Juwaynī adds that it is God who provides linguistic instruction  (walī l-tawqī f ) (ibid., 328). 

27   Ibid., 178. 

28   Al-Juwaynī says that the transmitted sources ( samʿiyyāt) contain indicants that are represented by linguistic idioms ( lughāt) and expressions ( ʿibārāt) that indicate their meaning (ibid., 155). 

29   Although al-Juwaynī does not clarify whom he means by the term ‘Arab’, it is probably safe to assume that the term refers to the Arabic speaking population at the time of the Prophet. 

30   Ibid., 211, 216, 221, 327, and 329. See also Ali’s succinct summary of how Muʿtazilīs and Ashʿarīs conceive of the intention of divine speech (Ali,  Medieval Pragmatics, 29–34); Farahat’s presentation of the debates over divine speech ( Foundation of Norms, 96–127, for al-Juwaynī see 107–115); Gleave’s detailed elaboration of the importance of context for understanding speech (Robert Gleave,  Islam and Literalism: literal meaning and interpretation in Islamic legal theory [Edinburgh: Edinburgh University Press, 2012], Chapter 1, esp. 6–20); and Mustafa presents the various Ashʿarī arguments for understanding divine commands within their contextual setting ( From God’s Nature to God’s Law, 66–77). 
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on the contextual circumstances ( qarā ʾin al-aḥwāl).”31 He admits that the possible multitude of contextual settings ( qarā ʾin aḥwāl) in which speech occurs prevents from enumerating them in any general or specific way, yet he maintains that the linguistic context ( qarā ʾin maqāl) is understandable by anyone who knows Arabic.32

Moreover, one notices that, in contrast to al-Shīrāzī and al-Dabbūsī, al-Juwaynī 

goes a step further in his preference of contextual over lexical meaning, arguing that investigating the context of divine meanings allows to recognize what is intended ( maqṣūd) by and the objective ( gharaḍ) of God’s speech.33 He frequently affirms that God’s speech is purposeful, using formulations such as maqṣūd al-khiṭāb.34 This objective, he emphasizes, is not recognized simply by the linguistic form of divine speech but has to be seen in its context.35 To avoid, in Ashʿarī fashion, that God’s actions are constrained in any way by purposes, al-Juwaynī explains at length in his discussion on divine volition ( irāda) that the objective ( gharaḍ) of the speaker is not necessarily the same as what the recipient understands.36 God’s inscrutability prevents people from truly knowing what He wants. Hence, the jurist’s task is to discover, through a semantic and contextual analysis of the divine word, as best as possible according to his understanding of the language and context of Revelation, what God intends His creatures to do. God’s speech, as Vishanoff puts it, is seen as “a set of indicative statements about which actions God will reward and punish.”37 God’s speech informs about a person’s religious responsibility  (taklīf ). 

1.2  

 Legal Norms

Al-Juwaynī understands religious culpability in legal terms, saying that  taklīf means “imposing a task that involves some difficulty ( ilzām mā fīh kulfa),” which includes acts that are considered obligatory, prohibited, recommended, and reprehensible.38 He excludes from one’s accountability the category of permissible ( mubāḥ) because it is the only legal norm in which the religiously responsible truly has a choice in her action.39 Not to contradict his position that legal normativity is only imparted by Revelation, he maintains that the category of 31   Al-Juwaynī,  al-Burhān, 200–201. 

32   Ibid., 261–263. 

33   Ibid., 211, 293, and 257–258. 

34   Ibid., 470, 543, and 810. 

35   Ibid., 211 and 778–779. 

36   Ibid., 201. 

37   Vishanoff, “The Ethical Structure,” 23. 

38   Al-Juwaynī,  al-Burhān, 101–102. 

39   Ibid., 296. 
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permissible is still counted as part of what is mentioned in the divine Law by way of interpretation ( ta ʾwīl).40 Similar to the other jurists presented above, al-Juwaynī considers under divine accountability only a person who is capable ( mutamakkin) to perform the imposed act, who understands it  ( fahima) 41 and deliberately performs it ( qaṣdan ilayh), excluding a person who is drunk, forgetful or unaware of her duties.42 Consciously understanding the imposed act is for al-Juwaynī a decisive criterion of  taklīf. Hence, he holds a person who is coerced to an act still accountable for it, since she understands what she is doing.43

The legal norm of an action is recognizable from the revealed speech. 

Al-Juwaynī, like our other jurists, mostly pays attention to the speech forms of command ( amr) and prohibition ( nahy). As mentioned above, he conceives of command as an expression of inner speech. The Commander, he says, “finds in himself a requirement ( iqtiḍā ʾ) and request ( ṭalab) for the commanded [act] 

and the form ( ṣīgha) which comprises an indication of it.”44 Retaining the difference between the realm of the divine and this world, al-Juwaynī points out that while the intent ( qaṣd) to bring forth the utterance informing about the command inevitably resides in the self, the actual expression ( ʿibāra) of the command is not part of inner speech.45 Moreover, the informing ( ishʿār) results in accordance with the contextual circumstances.46 Hence, al-Juwaynī 

asserts that the expression used does not entail the command by itself but is only informative ( mufīd) of its meaning according to language use ( iṣṭilāḥ) and coinage  (tawqīf ).47 For al-Juwaynī, it is the circumstances in which the 40   Ibid., 101–102. 

41   Al-Juwaynī’s use of the word  fahima instead of  ʿalima in this context fits his stance that the addressee may understand speech differently from the Speaker. One can never truly 

‘know’ God. 

42   Ibid., 105–106 and 310. Al-Juwaynī sides with the Ḥanafīs that infidels are not addressed by the details  ( furūʿ) of the Sharīʿa, qualifying this position by saying that they obviously cannot validly perform the acts imposed by God while in a state of unbelief. He compares this to a person in the state of impurity ( muḥdith) not being addressed by the command to perform the ritual prayer in a valid fashion ( ʿalá l-ṣiḥḥa) (ibid., 107 and 108–109). 

43   Ibid., 106. For a more detailed analysis see Syed,  Coercion and Responsibility,  82–88, 141–145, and 218. 

44   Al-Juwaynī,  al-Burhān, 200. 

45   Ibid., 200.  Al-Juwaynī thereby ensures that speech is part of God’s essence while the actual utterances to not essential to Him. 

46   Ibid., 211. 

47   Ibid., 203. Al-Juwaynī’s use of the word  tawqīf here implies that God instructed the use of words, i.e., taught humans language, in a primordial way, similar to the way al-Dabbūsī 

considers that there is wisdom in language conventions ( ḥikmat  al-waḍʿ). See also Vishanoff,  Islamic Legal Theory, 58. 
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utterance informing about the command occurs that determine how the recipient understands it. 

What, then, is the connection between the form of an utterance and its legal norm? Preferring context over lexical meaning, al-Juwaynī, different from al-Shīrāzī, does not restrict command to the imperative form. Command may take different forms, such as raising one’s voice, and the imperative form ( ifʿal) may be used when expressing not a command but a desire.48 Al-Juwaynī goes into a lengthy discussion about the various forms of command (and prohibition). His emphasis on context leads him to conceive of command ( amr) in a fairly broad fashion, saying that “command is a speech act ( qawl) that by itself is requiring ( muqtaḍī) the commanded person’s obedience ( ṭāʿa) to do the commanded.”49 A command, thus, is any articulation of a request ( ṭalab) to do something that should not be omitted. An unqualified divine command ( amr muṭlaq), al-Juwaynī emphasizes, imposes upon the religiously accountable  (mukallaf ) the obligation ( ījāb) to act, unless there are contextual indications to the contrary.50

In order to know what type of speech act is a command, al-Juwaynī, similarly to al-Dabbūsī, relies on the intuitive understanding of language by its speakers. Arabs, he says, necessarily ( ʿalá  ḍṭirār)  differentiate  between  the imperative and the negative imperative ( ifʿal wa-lā tafʿal) and between saying ‘there is no harm in you doing or leaving it’ and saying ‘do!’.51 Hence, command excludes the categories of permissibility ( ibāḥa) and recommendation ( nadb) because in both cases the addressee has a choice in acting, whereas command, al-Juwaynī says, does not admit to omit the act.52 Yet, as said before, the grammatical mood is not decisive in assessing the resulting legal value of the act spoken about. Al-Juwaynī does not conceive of the imperative by itself to entail obligation ( wujūb), because, he says, “obligation, for us, is not knowable without the qualification ( taqyīd) of threat upon omission. … Obligation is grasped from the threat.”53 The importance of divine threat ( waʿīd) of punishment to establish obligation leads al-Juwaynī to even say that his approach 48   Al-Juwaynī,  al-Burhān, 211. 

49   Ibid., 203. 

50   Ibid., 216 and 223. In the debates over whether or not a command has to be complied with repetitively and/or immediately, al-Juwaynī favors the position that an unqualified command, unless the context indicates otherwise, requests to comply only once and without a specific time assigned to executing the commanded (ibid., 229 and 232). 

51   Ibid., 221–222. 

52   Ibid., 222. 

53   Ibid., 223. 
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is quite similar to that of ʿAbd al-Jabbār.54 Though, he immediately backtracks from the position that without the threat of punishment the imperative does not impose obligation, saying that with regard to the divine Law any request ( ṭalab) is threatened with punishment upon omission.55 One may say that for al-Juwaynī any divine request, even if unqualified, constitutes command and is obligatory to perform. The obligation to comply is not only entailed in the linguistic form of command but derives from the covenant ( ʿaqd) that informs humans about voluntarily submitting ( idhʿān) to the commands of God.56 

Revelation informs that one ought to obey divine requests, with the implication of punishment for non-compliance. Command, thus, entails obligation to fulfill the requested when it is possible to do so.57 Additionally, al-Juwaynī 

argues that command entails whatever is needed for the commanded to be validly performed. Hence, the command to perform the prayer ( ṣalāt) encompasses the command to do so in a state of ritual purity ( ṭahāra).58

Al-Juwaynī structures his discussion of prohibitions ( nawāhī) similarly. He says that “prohibition is a category of speech residing in the soul, namely pertaining to the requirement of refraining  (inkifāf ) from the prohibited in the same way as command pertains to requiring the commanded.”59 The emphasis on interpreting divine speech according to the language conventions of Arabs also leads him to hold, contrary to his fellow Ashʿarīs al-Bāqillānī and al-Shīrāzī, that command does not encompass the prohibition of the opposite of what is commanded.60 Instead, al-Juwaynī constructs prohibition in light of negation ( nafy). He argues that, based on Arabs’ usage of negation, prohibition ( nahy) is not the opposite of affirmation ( ithbāt) but rather negation refers to the general class  ( jins) of the act. He supports his position by referring to Arabic speech conventions. When Arabs say ‘I saw a man’, it entails that the speaker saw a single man. Whereas, when it is said ‘I did not see a man,’ it entails that he did not see any man, i.e., men as a class. Hence, al-Juwaynī argues that the 54   Ibid., 223. 

55   Ibid., 223. 

56   Ibid., 227. 

57   Ibid., 245. 

58   Ibid., 257. 

59   Ibid., 283. 

60   Al-Juwaynī rejects the  a contrario argument ( mafhūm al-mukhā lafa) (ibid., 313). In his short work on legal theory,  al-Waraqāt fī uṣūl al-fiqh, al-Juwaynī expresses the opposite view, saying that prohibition is the command to do its opposite, just as command to do something is the prohibition of its opposite (Vishanoff,  Islamic Legal Theory, 64). As Vishanoff explains, the  Waraqāt is directed at novice students and represents a short, uncontroversial account of legal theory (ibid., viii), hence, I deem  al-Burhān to represent al-Juwaynī’s view on this subject more accurately. 
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negative imperative, when unqualified, refers to the whole class of the act in the sense of ‘never do’.61

Prohibition ( nahy), al-Juwaynī says, is related to the legal category of forbidden ( muḥarram,  maḥẓūr).62 Stressing the contextual setting of rulings, he holds that prohibition ( nahy) is not only expressed through the grammatical mood of negative imperative ( lā tafʿal)63 but includes those acts that the Lawgiver deters from and puts blame upon committing.64 Moreover,  an  unqualified ( muṭlaq) prohibition not only entails that the act is forbidden ( maḥẓūr) but also encompasses the invalidity  ( fasād) of the forbidden act.65 Different from command, invalidation of the prohibited act, however, only affects the prohibited act itself. Hence, he argues, for example, that prayer on usurped land does not invalidate the prayer, because the command to prayer and prohibition against usurpation are not connected since both rulings have different intentions and objectives ( maqṣūd,  aghrāḍ).66 This example shows that al-Juwaynī, despite the general Ashʿarī aversion to attributing purposes to God, evaluates divine rulings as to their objectives, a feature that is of relevance in his understanding of the  ratio legis. 

We see that al-Juwaynī conceptualizes command and prohibition as a combination of linguistic and contextual indications, which together lead to the assessment of the legal status. They inform about a requirement ( iqtiḍā ʾ) to perform an act or about a deterrent ( zajr) to refrain from it. He constructs the legal categories that Revelation informs about in terms of blame ( lawm) – 

namely blame for not complying with the divine request ( ṭalab). In addition,  al-Juwaynī uses human choice and being given choice ( khīra,  takhyīr, takhayyur) to differentiate between different legal norms. Hence, he defines the  five  legal  norms  as  follows: Obligatory ( wājib), he says, is “an action required by the Lawgiver for which the person omitting it is blamed legally.”67 

The human agent, absent of legally valid impediments, is not given a choice 61   Al-Juwaynī,  al-Burhān, 230. Differentiating between a positive and negative statement is not unusual. Al-Baṣrī cites his teacher Abū ʿAbdallāh al-Baṣrī (d. 369/980) to also have held that prohibition allows to analogize, as opposed to an obligation or recommendation to action, based on arguing that the motivation to refrain from an action is the same in all instances, which is not the case in one’s incentive to do something (al-Baṣrī, al-Muʿtamad, 753–754; see also Zysow,  Economy of Certainty, 226–227). 

62   Al-Juwaynī,  al-Burhān, 86. 

63   For examples see ibid., 316–317. 

64   Ibid., 87, 313, and 316. 

65   Ibid., 283 and 293. 

66   Ibid., 292. 

67   Ibid., 310. 
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in acting or omitting.68 Al-Juwaynī remarks that his definition of obligatory is qualified by ‘blame’ ( lawm) in order to differentiate it from the category of recommended ( mandūb). Recommended acts are those that are legally required without incurring blame upon omitting.69 In this category, the agent has been given a choice to do or omit the act.70 With regard to acts that one should not do, al-Juwaynī uses the criterion of deterrence ( zajr). Prohibited ( maḥẓūr) are those acts that “the Lawgiver deterred from and put blame upon engaging in.”71 It is differentiated from the reprehensible act ( makrūh) by the latter being deterred from but free of blame upon committing.72 Different from command, reprehensible acts are neither requested ( maṭlūb) nor required ( muqtaḍá);73 

the addressee has a choice in performing them or not.74 Permissible ( mubāḥ), al-Juwaynī says, are acts in which “the Lawgiver gives a choice between doing or omitting without requirement and deterrent.”75

In al-Juwaynī’s definitions of the five legal norms, blame ( lawm) is the criterion that determines whether a divine speech act requires an action or deters from it. A speech act that requires action and incurs blame upon non-compliance is obligatory. A speech act that deters from an action and incurs blame upon non-compliance is prohibited. In either case, the agent is given no choice – 

only obedience prevents blame. Although al-Juwaynī provides rather precise definitions of the various legal norms, he still is at some pain to explain the difference between recommended and reprehensible and permissible. He reverts to saying that recommendation and reprehensibility are joined to ( bi-l-iḍāfa ilá) command and prohibition, respectively. “[Reprehensibility] is in relation to prohibiting like recommendation is in relation to obliging.”76 They are, one may say, a lesser degree of the two extreme legal norms. 

The way al-Juwaynī constructs legal norms also sheds light on his approach to the relationship between God and His creatures. Being utterly dependent on God, humans ought not to incur His blame and threat of punishment. For al-Juwaynī, it seems, God is a wrathful God, threatening possible punishment 68   Ibid., 222. 

69   Ibid., 310. 

70   Ibid., 101 and 222. Al-Juwaynī, in disagreement with al-Bā qillānī , holds that recommendation is not part of command and also does not imply that its opposite is prohibited (ibid., 249–251). 

71   Ibid., 313. 

72   Ibid., 313. 

73   Ibid., 296. 

74   Ibid., 101. 

75   Ibid., 313. 

76   Ibid., 312. 
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for disobedience, but not reward or praise for obedience or supererogatory acts. Apart from references to God’s beneficence ( iḥsān), al-Juwaynī does not define ‘good’ or legal norms in terms of praise or reward. People are, thus, only negatively motivated by consequentialist considerations. They follow God’s commands and prohibitions to avoid potential harm to themselves. Outside of what they understand as command and prohibition, humans have been given a choice with regard to those acts that are deemed recommended and reprehensible, though both fall under their religious culpability. Only permissible acts do not fall under  taklīf, but are included by interpretation. Integrating them into acts of religious culpability is driven by Ashʿarī legal universalism to make all of human actions religiously assessable, even if no blame or deterrence is associated with them. 

Not defining ethical or legal norms in terms of praise or reward, one won-ders why the believer should perform or stay away from acts that are recommended or reprehensible. Compliance can only be explained in deontological terms. God’s covenant puts His creation in a state of obedience. It is a person’s duty to follow God’s directives, irrespective of the prospects of benefit or harm. 

Al-Juwaynī may be closer in his approach to ʿAbd al-Jabbār than he would like to admit – a finding that echoes that of Syed and Eissa.77

At first sight, al-Juwaynī’s maximalist construction of command and prohibition leaves the religiously accountable with a wide range of autonomy in her action and empowers her decision-making in all those acts that fall outside of  amr and  nahy. It is her choice to do ‘the right thing.’ This is, however, a double-edged sword. By subsuming any type of request under the heading of command and, thus, obligatory, and leaving the understanding of what constitutes a request to the individual’s linguistic sensibilities without delineating any boundaries, like al-Shīrāzī does, the believer is in a constant state of insecurity whether his actions could possibly be subject to divine request. 

In light of God’s omnipotence and transcendence, people can never be sure of being punished or rewarded for their actions. They have to rely on God’s revealed word, scrutinizing its language and context to arrive at what they deem its intended meaning – whether a divinely requested act is obligatory and whether there is a threat of punishment for non-compliance associated with it. 

77   Syed remarks that al-Juwaynī tacks closer to the Muʿtazilī position that it is impossible for God to impose unbearable obligations ( taklīf mā lā yuṭāq), breaking with his predecessor al-Bāqillānī ( Coercion and Responsibility, 87). Eissa, when discussing a  mujtahid’s culpability for error, also states that al-Juwaynī does not require to reach a conclusion beyond probabilistic knowledge since requiring certainty would be an impossible imposition (Jurist and Theologian, 268–269 ). 
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Being left to their own, subjective understanding, it is the task of the jurists – 

as specialists – to correctly analyze the language and context of Revelation to guide people’s behavior in all circumstances that impact their Afterlife. 

Let’s turn to how al-Juwaynī envisions to apply the divinely imposed Law to instances not expressly addressed by Revelation. 

2 

The Function of Legal Analogy

The path to salvation is understanding the meaning ( maʿná) of God’s speech, and therefrom the actions He imposes upon His creatures. In line with Ashʿarī 

scriptural universalism, al-Juwaynī emphasizes throughout the  Burhān that no incident is devoid of God’s rulings.78 Although the material sources ( ma ʾākhidh) from which rulings are derived are restricted to Qurʾān, Sunna, and Consensus, al-Juwaynī holds that  mujtahid s  are  nevertheless  able  to  find  rulings  for  the infinite possibilities of incidents that may occur through the procedure of analogy ( qiyās).79 Like in al-Shīrāzī’s legal theory, the term ‘meaning’ is pervasive in al-Juwaynī’s discussion of legal analogy. He often uses  maʿná in the sense of  ʿilla as a technical term of legal analogy. As Siddiqui points out, for al-Juwaynī  maʿná 

is the broader category that includes  ʿilla. Every  ʿilla is a  maʿná but not every maʿná is an  ʿilla.80 The term  maʿná captures not only the lexical meaning of an individual word. Rather, al-Juwaynī goes beyond al-Shīrāzī’s conceptualization of the semantic field of  maʿná/ʿilla in the procedure of analogy to include a complex of speech acts that give sense or purpose to a ruling. 

Analogy, for al-Juwaynī, is a method of law-finding that includes different levels of intellectual activity. He differentiates between four types of analogies: analogy of meaning ( qiyās al-maʿná),  ratio legis-based analogy ( qiyās al-ʿilla), analogy of indication or inference ( qiyās al-dalāla or  al-istidlāl), and analogy of resemblance ( qiyās al-shabah).81 All of them are ways of legal reasoning ( naẓar sharʿī), namely

joining ( ilḥāq) something about which there is silence to something textually expressed and [something] about which there is disagreement to something that is agreed upon due to it being of [the same] meaning; or 78   Al-Juwaynī,  al-Burhān, 743, 805, 1116–1117, 1325, and 1348–1349. 

79   Ibid., 743–744, 838, and 1349. 

80   Siddiqui,  Law and Politics, 191. 

81   For a similar presentation of al-Juwaynī’s conceptualization of analogy see Siddiqui,  Law and Politics, 196–199; idem, “Jadal and  Qiyās,” 930–932. 
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[legal reasoning is] connecting ( taʿlīq) a ruling with a meaning suggestive ( mukhīl) of it [and] suitable ( munāsib) for it, in the convention ( waḍʿ) of the Law, together with attributing it to a source in which the ruling is established.82

We see that al-Juwaynī  differentiates  in  his  definition  of  legal  reasoning between two ways of extending the Law to unaddressed cases, as expressed in his use of the terms ‘joining to’ ( ilḥāq) and ‘connecting with’ ( taʿlīq). In the first case, which is the  qiyās al-maʿná, no real contemplation or examination is needed. The new case is joined to the textual or consensic ruling because it is encompassed in the meaning of the word expressed in the source ( maḍmūn al-lafẓ),83 and, thus, subsumable under its ruling. As example, al-Juwaynī mentions the prophetic prohibition to urinate in standing water that is used for ablution. This ruling encompasses the prohibition not to pour urine (such as from a night pot) into it either.84 There is no need to reflect upon and deduce the meaning of the original text ( aṣl) to apply it to the derivation  ( farʿ). Such linguistic implication,  al-Juwaynī holds, may be more or less apparent and range on a continuum from perspicuous  ( jalī) to hidden ( khafī),  reflecting their epistemological level from certain to putative. A perspicuous analogy of meaning is the above-mentioned example of subsuming ‘pouring urine’ 

under ‘urinating’. Less perspicuous is to analogize rulings concerning a male enslaved ( ʿabd) also to a female enslaved ( amma) based on their shared meaning of enslavement. Still lower on the continuum is to transfer the prohibition to trade fresh for dried dates also to raisins. It is less perspicuous because dates, al-Juwaynī explains, are a staple food whereas raisins are not.85 The latter two examples are controversially discussed among jurists, some deem them to be analogies while others not. Although al-Juwaynī often refers to this type of reasoning as  qiyās al-maʿná, he does not count it as  qiyās in a technical sense. 

When language conventions and usage encompass the meaning of the derivation, then, he says, it is not a form of  qiyās.86 The dividing line between linguistic implication and analogy ( qiyās), for al-Juwaynī, is contemplation  ( fikr) and 82   Al-Juwaynī,  al-Burhān, 782. 

83   Cf. ibid., 878. 

84   Ibid., 782–783. Zysow mentions that some Ẓāhirī jurists rejected to analogize pouring urine to the prohibition of urinating ( Economy of Certainty, 162), though it might be that they, like al-Juwaynī, consider this a linguistic implication already included in the original statement. 

85   Al-Juwaynī,  al-Burhān, 783–786. 

86   Ibid., 785, 786, 449, 462, 468, and 470. 
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sorting out ( sabr) the correct meaning.87 In linguistic implications, the meaning is understood intuitively or with little intellectual activity. 

The second way of extending the Law to unaddressed situations that al-Juwaynī’s definition of legal reasoning captures is the  ratio legis- based analogy ( qiyās al-ʿilla). In contrast to  qiyās al-maʿná, it needs rational reflection about the meaning, i.e., the  ʿilla. The jurist establishes a connection ( taʿlīq) between a ruling and a meaning suggestive of it ( mukhīl) and suitable for it ( munāsib). In contrast to the first type of extending the Law to new circumstances, in the  ratio legis-based analogy the jurist’s task is to identify a meaningful  ratio legis in the textually established ruling. It does not come to mind intuitively. (How to recognize a  ratio legis’ suggestiveness and suitability will be discussed below.)

As a third type of legal reasoning al-Juwaynī lists analogy of indication ( qiyās al-dalāla), namely when the analogy is based on a suitable and suggestive meaning but this meaning is not agreed upon for the ruling of the source; it is putative.88  Qiyās al-shabah is a fourth type of analogy, which is based only on resemblance; the meaning is neither suitable nor suggestive for the ruling.89 Al-Juwaynī mentions that some scholars consider  qiyās al-dalāla its own category of  qiyā s, though he says that sometimes it belongs to  qiyās al-ʿilla and sometimes to  qiyās al-shabah.90 We see here that in contrast to al-Shīrāzī, who rejects analogizing based on resemblance and deems  qiyās al-dalāla as a less perspicuous form of  ratio legis-based analogy, al-Juwaynī expands what counts as valid analogical reasoning and sees the indication-based analogy as a transitional form in between  ratio legis-based analogies and those based on resemblance depending on how suggestive and suitable their meanings are. 

This expansive view of analogy allows al-Juwaynī to extend scriptural rulings to circumstances that are only loosely resembling the original case, thereby facilitating, to a greater degree than al-Shīrāzī, that no instance is devoid of a divine ruling. 

2.1  

 Determining the Ratio Legis

The type of  qiyās of interest to our topic is the  ratio legis-based analogy. The jurist deduces suggestive suitable meanings from rulings established in the texts and by Consensus and transfers the ruling to instances not addressed in 87   Ibid., 786. 

88   Ibid., 782. 

89   Ibid., 782 and 860. See Siddiqui ( Law and Politics, 209–216) for an in-depth analysis of qiyās al-shabah. 

90   Al-Juwaynī,  al-Burhān, 877–880. 
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these sources in which the same suggestive suitable meanings are confirmed and which are free from invalidating factors.91 Al-Juwaynī explains that one has to scrutinize the meaning of divine speech ( maʿná) in relation to the prescribed rulings, looking for a sign ( ʿalam) that is considered informative about the textually expressed ruling ( mushʿir bi-l-ḥukm), pointing toward it ( mushīr ilayhi), and suggestive of it ( mukhīl bihi).92 For al-Juwaynī, the most important criteria to determine the correctness of the  ratio legis is that its meaning is suggestive ( mukhīl) and suitable ( munāsib) for the ruling, and free from countervailing evidence and invalidation. He emphasizes that suitable suggestive meanings are only probable signs ( ʿalam) and  ʿilla s requiring the ruling. 

Moreover, suggestiveness by itself is not enough to identify the correct  ratio legis.93 Notably, he does not mention efficacy ( ta ʾthīr) and rejects identifying rationes legis by co-presence and co-absense ( ṭard wa-ʿaks), saying there is no evidence that the Companions used this method.94

In contrast to the other jurists discussed in this study, al-Juwaynī is much more explicit that there is a meaningful relationship between the  ratio legis and its ruling. A meaning that is suggestive and suitable for its ruling is, within the realm of probability, the  ʿilla of the ruling. So how does a jurist determine suitability and suggestiveness in a meaning? Despite spending many pages defending the requirement of  ikhāla and  munāsaba to correctly identify the  ratio legis, al-Juwaynī never defines these terms in a tangible manner. 

They remain, as Siddiqui remarks, susceptible to subjectivity,95 and open to al-Dabbūsī’s criticism of  ikhāla as an unsubstantiated feeling. 

However, we get some inkling of what al-Juwaynī means with suggestiveness and suitability by looking at how he employs these terms elsewhere in al-Burhān. One example of using ‘suitability’ and ‘suggestiveness’ is found in his discussion of explicit ( naṣṣ), apparent ( ẓāhir), and indeterminate ( mujmal) meanings. As mentioned before, al-Juwaynī holds that speech conveys meaning. The meaning understood from an utterance is delineated by conventional 91   Ibid., 787–788, 802, 879, and 891. This form of  qiyās, according to al-Juwaynī, is the greatest part (literally  al-bāb al-aʿẓam) of legal reasoning, over which much confusion and debate exists (ibid., 879). 

92   Ibid., 793, 327, 779, and 837–838. 

93   Ibid., 793 and 801–803. 

94   Ibid., 886. Eissa presents al-Juwaynī’s understanding of methods that validate the  ratio legis differently. He maintains that al-Juwaynī deems co-presence and co-absence as sufficient evidence to validate a  ratio legis (Eissa,  Jurist and Theologian, 133 and 136–137). Since Eissa discusses in the mentioned sections several jurists together, he might be conflating their positions. 

95   Siddiqui,  Law and Politics, 199. 
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coinage and usage. In this context, al-Juwaynī remarks that the meaning of the verbal noun ( maʿná al-maṣdar), although it is formally a noun, stands in the place of a verb. Hence, the verbal noun cannot be used to signify the plural  ( jamʿ) as usually possible for nouns. The verbal noun, he says, is neither conducive ( lā yaṣluḥ) for the plural, nor disposed to inform about it ( lā 

 yatahayya ʾu li-l-ishʿār bih), nor is it conceivable that the plural is suggesting the verb ( takhayyul al-fiʿl). He adds that “there is no suitability ( munāsaba) between the verbal noun and the plural, neither by way of linguistic convention ( al-waḍʿ lahu) nor by way of being disposed ( tahayyuʾ) [toward it] nor by conduciveness ( ṣalāḥ).”96 In another example, al-Juwaynī also draws on linguistic understanding to describe suitability of the  ratio legis for its ruling. He says about the qurʾanic verse 5: 38 “as for the male and female thief, cut off their hands” that the derivation of the noun used in this verse, i.e.,  theft, “is suitable for the ruling connected to the noun”  ( cutting hands of a  thief ); the wording ( ṣīgha) entails ( taqtaḍī) the ratiocination ( taʿlīl). Likewise, with regard to the qurʾanic ruling (24: 2) that the  adulterer and the  adulteress are to be flogged, the derivative form  adultery is suitable to be the  ratio legis of the ruling of the  ḥadd-punishment.97 In these examples, the linguistic conventions and the context in which a word is used is deemed conducive ( ṣalaḥa) to establish meaning. While these examples still do not satisfactorily define suggestiveness and suitability, we can say that for al-Juwaynī the  ratio legis provides some sense to the ruling. A meaning that fits the linguistic and contextual semantic field that connects the meaning with the ruling is suggestive and suitable to be its  ratio legis. 

In addition to suitability and suggestiveness, we find in al-Juwaynī’s thought another dimension to determine the  ʿilla of a ruling, namely by investigating its purpose ( gharaḍ,  maqṣad). That speech, including divine speech, is purposeful is a common theme throughout al-Juwaynī’s  Burhān. He frequently refers to the  maqṣūd al-khiṭāb or uses similar expressions that indicate that the Lawgiver expresses a purpose in His speech and in imposing His Law.98 Meaning informs about the speaker’s intention ( qaṣd) with making the utterance.99 

To recognize the purpose of a ruling, a jurist has to look not only at the linguistic form of the speech but, al-Juwaynī emphasizes, also at its context.100 He 96   Al-Juwaynī,  al-Burhān, 330–331. 

97   Ibid., 809. When the derivative noun is not suitable, then al-Juwaynī does not consider it to be the  ratio legis, but only a sign-noun ( ism ʿalam) and of lower probability (ibid.). 

98   Ibid., 470, 543, and 810. 

99   Ibid., 329 ( taḥaqqaqa qaṣd muṭliq al-lafẓ ilá stiʿmālihi fī maʿnāhi al-mawḍūʿ lahu). 

100 Ibid., 778–779. 
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illustrates this point with an example from the mundane world of a father prohibiting his son to eat a particular weed because it is poisonous. This prohibition, al-Juwaynī says, cannot be generalized101 to prohibit the son from eating every poisonous substance on account of the prohibition. Rather, it is the father’s compassion and care to prevent harm ( ḍirār) from his son that leads to generalize the command.102 Another example that al-Juwaynī mentions is testifying. The objective of witnesses’ testimony in court is to clarify the intended of what was witnessed so that the judge can adjudicate accordingly. The objective behind the Law requiring four witnesses in the case of adultery, al-Juwaynī 

explains, is to have utmost possible clarification about the intended.103 In both examples, we see that it is not the fact situation – poisonous weed and giving testimony – that is seen as  ratio legis of the ruling but the objective behind the ruling, namely averting harm and establishing intentionality. Al-Juwaynī’s examples are also an indirect criticism of determining the  ratio legis by co-presence and co-absence. For him, the act of providing testimony does not effect the judge’s verdict, unless its purpose of establishing intentional action on part of the accused is accomplished. 

The objective or purpose underlying the prescribed action is grasped by identifying the meaning of rulings. Moreover, this purpose can serve as  ratio legis in analogy. Al-Juwaynī even states that the strongest method of identifying the  ratio legis of a ruling is confirming the purpose ( qaṣd) of the Lawgiver by an apparent utterance.104 While he likely has in mind utterances that convey purpose, such as ‘ li-anna’ or ‘ li-ajl’,105 he does not restrict discerning the purpose of a ruling to particles that lexically convey reason. He also determines the objective of a ruling by looking at its consequences. Al-Juwaynī mentions that the purpose of retaliation ( qiṣāṣ) is to protect against bloodshed and to preserve life ( ṣiyānat al-damā ʾ wa-ḥifẓ al-muhaj,  al-ṣawn fī-l-nafs).106 The same meaning ( maʿná), he says, obtains when somebody is killed with a blunt object 101  As noted above, al-Juwaynī understands prohibition to extend to the class of actions prohibited as a whole. 

102 Ibid., 778. It is noteworthy that al-Juwaynī here says “… it requires to generalize the command ( amr)” despite the father uttering a prohibition, i.e., a negative imperative. This suggests that al-Juwaynī in this instance deems prohibition to be a negative command. It also suggests that al-Juwaynī compares the God-human relationship to that of father to son – a benevolent father who cares for the well-being of his son in his commands and prohibitions. 

103 Ibid., 1210–1211. 

104 Ibid., 809. 

105  Al-Juwaynī does not provide any examples. 

106 Ibid., 1208 and 1222. 
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( muthaqqal); hence, by analogy the killer is subject to retaliation.107 The divine legislative intent, thus, serves as  ratio legis to transfer rulings to situations in which the same purpose is apparent. 

Sometimes, al-Juwaynī associates the purpose behind God imposing particular rulings with  maṣlaḥa, though often calling it  istiṣlāḥ. For example, he says that the prohibition of usurious transactions of dates is  istiṣlāḥ by the Lawgiver, since dates are a staple food.108 Similarly, he maintains that guardianship for minors is  istiṣlāḥ.109 We see that al-Juwaynī views the purpose for which divine rulings are imposed to achieve something good. Although, this ‘good’ is not tangibly defined by al-Juwaynī, it is clear that in these cases istiṣlāḥ does not refer to otherworldly but to mundane benefits and interests. 

As Eissa puts it, al-Juwaynī “assumes that divine legislation is not only beneficial but that humans can, with aid of revelation, uncover and appreciate these benefits.”110 Like in al-Dabbūsī’s work, the semantic field of the term  maṣlaḥa and  istiṣlāḥ shifts toward the mundane world and does not primarily designate benefits in the Afterlife, as we saw ʿAbd al-Jabbār and al-Baṣrī use this term. 

Soufi’s presentation of al-Juwaynī’s understanding of analogy also highlights that he considers divine rulings to be tied to material benefit intended by the Lawgiver.111 One may say that  maṣlaḥa is pulled into the mundane realm and – 

given the lack of normativity in this world – a function of God’s decree. 

Can God’s purpose by itself serve as  ratio legis – as al-Ghazālī employs the unattested  maṣlaḥa? For al-Juwaynī, the answer is yes, although he does not call it unattested ( mursal) but rather subsumes such forms of reasoning under inference ( istidlāl). Inference, al-Juwaynī says, is when the  ratio legis is affixed to “a meaning that informs about and is suitable for the ruling in that rational thought requires [the ruling], although no agreed upon source is found.”112 

These meanings, al-Juwaynī explains, are  maṣlaḥa s and sources of excellence in the Sharīʿa. In order to be valid, they have to be close to and resemble those 107  Jurists differ over whether retaliation for homicide is only warranted when someone is killed with a weapon or sharp instrument  ( jāriḥ ) or also when done with an instrument not commonly used when intending a fatal blow, such as a chair. The different assessment results from considering predominantly either the outcome of the act or the actor’s intent (cf. ibid., 1208–1209; Joseph Schacht, “Ḳatl,”  Encyclopaedia of Islam, second edition, ed. by P. Bearman, Th. Bianquis, C.E. Bosworth, E. van Donzel, W.P. Heinrichs [first published online: 2012]). Al-Juwaynī assesses this act outcome-oriented by stressing the consequences of the action. 

108  Al-Juwaynī,  al-Burhān, 785. 

109 Ibid., 857. 

110 Eissa,  Jurist and Theologian, 146. 

111  Soufi, “Before  Maqāṣid,” 75–78. 

112  Al-Juwaynī,  al-Burhān, 1113. 
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found in the sources.113 Al-Juwaynī justifies using meanings that are not directly attested to in the sources of the Law with the practice of the Companions and the eponyms of the schools of law.114

Endorsing the use of purpose as  ratio legis in analogy does not imply that al-Juwaynī considers that there is a necessary causal relationship between God’s legislative intent, the  ratio legis and its ruling. An  ʿilla, he says, does not indicate on account of itself but only indicates that God set it as a sign ( ʿalam).115 

In other words, in these instances, God made His legislative intent known in order to take it as a sign to extend it to other instances. 

Although al-Juwaynī deems the purpose behind divine rulings to be discernable by investigating the meaning of the revealed texts, he does not make an explicit connection between the purpose of a divine ruling and identifying its  ratio legis by its suggestiveness and suitability for the ruling. He does not define suitability as something that procures  maṣlaḥa and as purpose of the Law, as we later see in al-Ghazālī’s work.116 He does, however, indirectly link suitability to  maṣlaḥa when saying that determining suggestiveness and suitability in a meaning, without finding any invalidating factors, is the method of analogy practiced by the Prophet’s Companions.117 He states that legal  ʿilla s ( ʿilal samʿīyya) are not indicated for their own sake but the Companions made rulings dependent on  maṣlaḥa s.118 The Companions, al-Juwaynī maintains, grasped meanings and  maṣlaḥa s from the content ( mawārid) of the Sharīʿa upon which they relied for determining rulings for incidents not addressed in the texts.119 But, according to al-Juwaynī, the Companions did not use any and every  maṣlaḥa as  ratio legis, rather the  maṣlaḥa s they accepted were congruent ( muwāfaqa) with the textually attested rulings and with prophetic legal 113 Ibid., 1113–1118. See also Eissa,  Jurist and Theologian, 143. 

114  Al-Juwaynī accuses Mālik b. Anas to have exaggerated in his considerations of  maṣlaḥa ( istiṣlāḥ ) and accepting even far-fetched meanings (al-Juwaynī,  al-Burhān, 1113, 1116–1118, and 1122). 

115 Ibid., 778. 

116 See 

al-Ghazālī,  Shifā ʾ al-ghalīl, 146, 159, and 210–211. In his late work  al-Mustaṣfá, al-Ghazālī 

mentions that in the earlier  Shifā ʾ al-ghalīl he used the term  mukhīl in the sense of  munāsib ( al-Mustaṣfá, 2: 482). Siddiqui points out that the concept of  ikhāla was rejected by other jurists, especially Ḥanafīs (Siddiqui,  Law and Politics, 199–200). Using  ikhāla to identify the  ratio legis fell out of use among jurisprudents;  munāsaba, however, remains a widely used criterion (cf. Hasan,  Analogical Reasoning, passim). 

117  Al-Juwaynī,  al-Burhān, 805. 

118 Ibid., 837–838. 

119 Ibid., 803. 
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practice.120 In this regard, al-Juwaynī resembles al-Dabbūsī’s understanding of analogizing based on conduciveness ( ṣalāḥ), propriety ( ʿadāla), and absence of invalidating factors. Yet, while al-Juwaynī validates using considerations of maṣlaḥa in law-finding with the practice of the Companions,121 Siddiqui rightly remarks that “despite identifying a broad desire on the part of the companions to take public interest into consideration, al-Juwaynī is unable to point to a single historical instance in which the companions explicitly referred to maṣlaḥa in the course of legal derivation.”122

That al-Juwaynī sees a connection between the purpose of the Law,  maṣlaḥa, and  rationes legis also comes through in his presentation of what he calls five types of  uṣūl al-sharīʿa. In this section,  uṣūl does not refer to the sources of the Law but to foundational principles in the Sharīʿa.123 These foundational principles are underlying rationales for divine rulings that function as  rationes legis in analogy, at least in the first two of his five categories.124 Al-Juwaynī 


divides these principles into a hierarchical order that reflects their applicability as  ratio legis in analogy and that guide jurists to the appropriate principle to draw upon when faced with unaddressed situations to which competing  rationes legis apply.125 Although he does not use the term  maṣlaḥa when describing these five categories of principles underlying divine laws, he justifies the preponderance of one over another in terms very similar to those al-Ghazālī 

120 Ibid., 829 and 838. Al Juwaynī rejects rational considerations of good ( istiṣlāḥ ) (ibid., 744). 

121 Cf. Siddiqui,  Law and Politics, 192–193. 

122 Ibid., 217. 

123  Similar to what later became the genre of legal precepts ( qawāʿid). 

124  It has to be noted here that the editor of the  Burhān adds the title for this chapter 

‘Categorizations of  rationes legis and principles’ ( Taqāsim al-ʿilal wa-l-uṣūl) (al-Juwaynī, al-Burhān, 923). I do not think that al-Juwaynī intended this as a ‘new chapter’. Contrary to his usual practice, the previous section lacks a closing statement and the beginning of this section heads right into the topic without any introductory remarks. The beginning of the chapter makes most sense when read as continuation of the thought expressed in the previous section. 

125  Siddiqui presents this division of the principles of the Sharīʿa (which she calls foundations) as part of al-Juwaynī’s defense of the validity of using considerations of  maṣlaḥa in law-finding (cf. Siddiqui,  Law and Politics, 218–223). I think that this is a slight overreach in interpretation. While al-Juwaynī states that the first two of these principles pertain to people’s necessity and need respectively and ensure a well-ordered society, he actually does not mention the term  maṣlaḥa in this context. Only when giving preponderance of one  ratio legis over another does he refer to  maṣlaḥa as an explanatory factor. As Siddiqui herself remarks, al-Juwaynī defends the use of  maṣlaḥa only with the practice of the Companion. He does not have a coherent framework in which he integrates  maṣlaḥa as the purpose of the divine Law. 
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employs in his discussion of  maṣlaḥa as presented in the Introduction to this study. These principles/rationales are a precursor to al-Ghazālī’s hierarchy of maṣlaḥa s that are valid to use as  ratio legis in analogy.126

Al-Juwaynī explains that the first and strongest category are those principles in which an intelligible meaning pertains to a necessary matter ( amr ḍarūrī) for universal governance and general order of society ( al-īyāla  al-kulliyya wa-l-siyāsa al-ʿāmmiyya). As example, he mentions the obligation of retaliation ( qiṣāṣ), which, he says, is ratiocinated to the inviolability of innocent blood and deterrence against transgressing it. Wherever that meaning manifests itself, one extends the ruling in analogy. Under this principle also falls the general validity of sale transactions since, al-Juwaynī argues, there is obvious necessity ( ḍarūra ẓāhira) for people to exchange what they own. Necessity extends to the general category, i.e., trade as a whole, as well as to the specific instance, i.e., the individual sale transactions. There is no need to verify that the meaning of necessity exists in every case.127

Into the second category fall principles that are connected to a general need ( ḥāja ʿāmma) but do not reach the level of necessity, such as permitting the practice of leasing ( ijāra), which violates contract law because no property changes hand. There is no universal necessity for rental contracts, but a tangible need since without them harm ( ḍirār) befalls people who do not own property. The principle of ‘need’ is general but not universal like the necessity for sale, and it is not connected to rulings that maintain order in society as a whole.128

When al-Juwaynī presents the other three categories of foundational principles, he already departs from generalizing them or using them as valid rationes legis for analogies, because, he says, the meaning of their objective is not clearly perceivable. They have to be simply taken as they are and only God knows their purpose.129 These rulings have an  ʿilla but are not analogiz-able. He says about the third category that it encompasses principles/ rationes legis the meaning of which neither pertains to necessity nor general need but some noble conduct ( makrama) is thereby attained or its deficiency averted. 

As examples, al-Juwaynī mentions to require ablution after a minor impurity 126  Al-Ghazālī ,  al-Mustaṣfá, 2: 481–485. 

127  Al-Juwaynī,  al-Burhān, 923–924. We see here that al-Juwaynī does not treat necessity ( ḍarūra) as a licence ( rukhṣa) that is only valid for the particular case under consideration but as a general dispensation. 

128 Ibid., 924. 

129 Ibid., 941, 956–957, and 959. 
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( ṭahārat  al-ḥadath)  and  removal  of  filth  ( izālat  al-khabath).130 Into the fourth division fall those principles that are not based on need or necessity but that are expressly recommended ( mandūb). They cannot be analogized because, apart from textually explicit recommendation, their  ratio legis is not intelligible and might even be contrary to other principles. An example is contractual manumission ( kitāba), the objective of which is to result in the emancipation of the enslaved. Contractual manumission goes against universal rules concerning contracts, because the owner exchanges his own property (enslaved) for his own property (labor of his enslaved). Al-Juwaynī states that contractual manumission is an occasion ( sabab) with regard to emancipation.131 

His use of  sabab instead of  ʿilla reinforces that a  ratio legis used in analogy has a perceptible purpose that fulfills a necessity or need, which is lacking in this textually established, recommended practice. The fifth and last category of principles/ ʿilla s that al-Juwaynī lists are those for which no meaning comes to the jurist’s mind about the ruling that would make it a necessity, need, or incite to noble conduct. Such rulings are rare, he says. As example he refers to the bodily acts of worship. Performing them does not have an apparent benefit or avert harm but one may suggest that the constant remembrance of God leads to avoiding sinful and reprehensible acts.132

These principles that are discernable as  ʿilla s of divine rulings stand in a hierarchical relationship to one another, with a  ratio legis pertaining to a universal necessity or general need at the top, and  rationes legis that pertain to particular or specific necessity or need ranking lower. In case of contradictory considerations, al-Juwaynī says that a  ratio legis that pertains to universal necessity receives preponderance over one that is of particular necessity as long as it is conducive ( ṣalāḥ) to bring about general principles and precepts of the Law.133 He illustrates this with the rules regarding retaliatory punishment ( qiṣāṣ). Requiring retaliation for intentional bodily harm, he says, constitutes a  maṣlaḥa at the level of universal necessity; requiring correspondence ( mumāthala) in retaliation is also a matter of  maṣlaḥa, though it is particular in relation to the universal necessity of retaliation.134 When a group of people kill a single person, the universal necessity prevails and, hence, all members of the group are subject to retaliatory punishment, even though it violates the 130 Ibid., 924–925. 

131 Ibid., 925–926 and 937. 

132 Ibid., 926. 

133 Ibid., 904–905. 

134 Ibid., 928. 
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particular  maṣlaḥa of correspondence of a life for a life.135 Another example that al-Juwaynī mentions are the rules governing marriage. Marriage, he says, is clearly for the good of believers ( istiṣlāḥ al-ʿibād) universally. However, as a contract, marriage is also subject to laws governing contracts. When unaddressed situations appear, al-Juwaynī maintains, the jurist has to take the universal  maṣlaḥa of marriage into consideration and not look toward contract law to analogize but at the objective ( gharaḍ) of marriage, namely union and enjoyment of intimacy between the couple.136 When weighing the strength of rationes legis, a general need, such as the permissibility of leasing, has priority over a specific necessity, like the requirement of exchanging two existent goods in sale transactions; al-Juwaynī calls this specific necessity a  maṣlaḥa.137

Al-Juwaynī’s discussion of  rationes legis that are valid to employ in analogy foreshadows al-Ghazālī’s categories of suitable  ʿilla s and  maṣlaḥa s, which the latter divides according to necessity, need, and matters of improvement.138 His terminology is similar, though his categories do not match exactly those of al-Ghazālī. Yet, it reflects that al-Juwaynī understands the  ratio legis of a ruling to be connected to the divine legislative intent in laying down the ruling and that he looks at the purpose apparent in the meaning of rulings in order to give preponderance in case of conflicting considerations. While he is not explicit about it, it is obvious that he looks at the outcome of rulings, namely the mundane  maṣlaḥa or benefit that is attained, and the harm (he does not use the term  mafsada) that is averted in this world. He repeatedly talks about good things  ( maḥāsin),  maṣlaḥa s,  and  benefits  in  mundane  terms, not as otherworldly reward or punishment. In al-Juwaynī’s work, we see a clear step toward conceiving the  ʿilla as reflective of God’s purpose with laying down His Law for people’s mundane  maṣlaḥa. In this context, he usually does not talk about benefit ( nafʿ) but uses the term  maṣlaḥa, likely in order to avoid associations with rational estimation of benefit but making the ‘good’ dependent on what commonly is associated with religious benefits. God’s Law serves beneficial consequences, namely  maṣlaḥa. People’s obedience to God’s rulings is, thus, not only done out of deontological considerations but also for their beneficial mundane consequences. When it comes to identifying the  ratio legis, al-Juwaynī clearly displays a consequentialist perspective.139 God’s legislative intent aims at the 135 Ibid., 927–928. 

136 Ibid., 904–905 and 908. 

137 Ibid., 931–932. 

138  Al-Ghazālī,  al-Mustaṣfá, 2: 481–485. 

139  When discussing al-Juwaynī’s ethical theory in light of his  Waraqāt, Vishanoff claims that 

“consequentialism is at odds with the fundamentally deontological and individualistic ethical structure of al-Juwaynī’s legal theory” (Vishanoff, “The Ethical Structure,” 14). This 
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well-being of His creatures in this world. This intent is discernable according to the coinage, usage, and context of the language of Revelation. Obedience to the divine Law is not only a deontic obligation but also done out of consequentialist considerations for one’s own mundane well-being. If al-Juwaynī’s approach to the divine Law leaves the believer in a state of insecurity about being rewarded for his obedience to God’s Law, it is counterbalanced by having mundane incentives for complying with God’s impositions. Like in ʿAbd al-Jabbār’s and al-Baṣrī’s scheme, God’s Law is good – yet not because God only does what is good, but because its goodness is recognizable in this world by fulfilling people’s this-worldly necessities and needs. 

Al-Juwaynī’s expansive application of analogy, even accepting meanings that are not explicitly stated in the sources of the Law reinforces, and at the same time enables, his commitment to scriptural universalism. He maintains that if the source material ( ma ʾākhidh) of rulings were restricted to the explicit texts and the meanings evoked therein, then the gate of  ijtihād would not be wide open and one would have to suspend ruling on newly occurring incidents.140 

Considering the meaning and purpose of rulings in addressing new situations is, thus, part of al-Juwaynī’s claim to an all-encompassing divine Law. Going beyond the explicit source texts and looking at the intention and meanings of divine injunctions enables the divine Law to cover the assessment of all acts. 

No incident remains devoid of God’s ruling – the intellect’s role in assessing the value of actions independently from Revelation is severely curtailed. 

3 

Conclusions

Based on his Ashʿarī commitments to divine omnipotence and transcendence, al-Juwaynī affirms that only from Revelation people are able to gain knowledge about the way to lead a god-pleasing life. Revelation informs about the ethical and legal norms that guide people’s conduct on the path to salvation. 

Yet, given God’s omnipotence, one can never be sure about one’s otherworldly destiny. Hence, the importance of deciphering the language of God’s command and prohibition for indications of divine blame upon omitting or doing. 

statement needs to be qualified when it comes to actual law-finding as the above presentation of al-Juwaynī’s conception of the  ratio legis shows. 

140  Al-Juwaynī,  al-Burhān, 1116–1117. Soufi interprets this and similar statements by al-Juwaynī 

and other Shāfiʿīs in connection with their endorsement of legal indeterminancy. 

Endorsing a lack of certainty in legal matters, he says, ensured not only the practice of ijtihād, but also the theological position that each person would be responsible for her ijtihād on the Day of Judgment (Soufi,  Rise of Critical Islam, 153–155). 
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The threat of punishment ( ʿiqāb) serves as indication that an act is bad and beneficence  ( iḥsān) that it is good.  Different  from  his  fellow  Shāfiʿī-Ashʿarī 

al-Shīrāzī, al-Juwaynī employs an expansive approach to interpret what constitutes divine command and prohibition. They are not restricted to the imperative and negative imperative mood, respectively, but primarily known from the contextual setting of the speech act. For al-Juwaynī, a command is any speech act expressing a request ( ṭalab) that the addressee understands as not being able to omit without being blamed for the omission. Similarly, prohibition is anything that indicates deterrence and being blamed for committing. Absence and presence of blame informs the legal value of acts. Command is connected to the legal status of obligatory and prohibition to forbidden. What is noticeably absent from al-Juwaynī’s discussion of legal norms is praise and reward. 

He understands culpability in terms of avoiding blameworthy conduct, namely performing obligatory acts and refraining from those that are deterred from. 

In those two categories, people do not have a choice. Their action is driven by the deontological dimension of obedience in conjunction with consequentialist considerations of averting harm from themselves. In the legal categories of recommended, reprehensible, and permissible, there is a measure of human autonomy in action. In al-Juwaynī’s scheme of legal norms, recommended and reprehensible acts, not leading potentially to punishment, are not done on account of the prospect of reward but can only be explained in terms of deontology – they are performed or omitted because it is the right thing to do. 

The category of permissible is the arena in which people are at liberty to act without any expectations of obedience or otherworldly consequences. 

Al-Juwaynī’s commitment to scriptural universalism means that all human acts potentially fall under their culpability. His expansive interpretation of command and prohibition extends to his understanding of analogy. To ensure that one complies with God’s directives, one has to scrutinize the meaning of Revelation in order to apply it in analogy to any place it could possibly cover. 

A ruling’s  ratio legis can be identified in a variety of ways. By linguistic implication, i.e., when one almost intuitively understands the original ruling to apply elsewhere on account of it covering a broad semantic field, such as subsuming 

‘pouring urine’ under the prohibition to ‘urinate’ in standing water used for ritual ablution or ‘hitting’ parents under the deterrence to ‘not say fie.’ When the analogous instance is not already implied in the source case, then its  ratio legis can be identifiable by looking at whether it is suggestive and suitable for the case. Suitability, on the one hand, has a linguistic dimension. One’s language sensibilities suggest that a characteristic is suitable to be the determining factor for the ruling of an act. On the other hand, suitability is loosely tied 
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to the objective that the ruling aims at, which is known from its context. Here, one may say, the purpose of rulings is to lead to a good outcome. Although al-Juwaynī does not explicitly connect suitability to God’s legislative intent or defines it as bringing about  maṣlaḥa, as later seen in al-Ghazālī’s thought, his expansive view of the  ratio legis is congruent with the motive-model of the  ratio legis. He gives the  ʿilla an explanatory function for what the ruling aims at achieving. The  ʿilla is understood as the purpose of why God laid down the ruling. 

While al-Juwaynī does not define explicitly the purpose of the Law to attain maṣlaḥa, he uses the terms  istiṣlāḥ and  maṣlaḥa in the sense of bringing about something beneficial, namely in this world. Moreover, he operationalizes the objective behind divine rulings as  ratio legis, justifying analogy to matters that preserve people’s necessities and needs. In these cases, the  ratio legis is not a narrowly defined sign or characteristic but pertains to the purpose of the divine Law to bring about  maṣlaḥa for human beings in this world. Something that is necessary for the good order of society is a  maṣlaḥa. e.g., requiring retaliation for murder with a blunt weapon, as are matters that are needed and avert harm, like leasing. In contrast to ʿAbd al-Jabbār and al-Baṣrī, who conceive of  maṣlaḥa only in terms of otherworldly consequences, al-Juwaynī, like al-Dabbūsī, moves  maṣlaḥa into the earthly realm. God’s Law is laid down for the ‘good’ and the beneficial consequences ( maṣlaḥa) that its rulings attain in this world. How to resolve conceptually the relationship between  maṣlaḥa and the purpose of the Law, however, is a task left to al-Ghazālī. 

Al-Juwaynī’s expansive understanding of the meanings of the divine Law and their use as  rationes legis in analogy is a result of his commitment to God’s transcendence, his rejection of rational assessment of norms, and his claim to an all-encompassing divine Law. Since human rationality is unable to supply normativity, the only stable, all-encompassing assessment of people’s conduct that affects their salvation has to come from the Law. Total reliance on Scripture means that one has to interpret the textual evidence as broadly as possible in order to ensure that one does not miss anything that possibly could be blameworthy. The utter transcendence of God leaves the conduct of His servants at the mercy of their own interpretation of His divine speech, yet also empowers them,141 or rather the  ʿulamā ʾ as experts of the Law, to find interpretations that they deem plausible within the confines of their mundane experiences. Given 141 While 

al-Juwaynī’s writings on the existence of  mujtahid s implies that he deems it possible for the ordinary person to interpret Scripture, given his rather complex legal theory it is doubtful that he actually wants to empower people in their decision-making vis-à-vis 
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the relativity of experiences, their interpretations, however, remain within the realm of probability, thereby, at least in theory, allowing for a broad range of possible options. In comparison to our other jurists, al-Juwaynī clearly expands the ability of the religious Law to order society, ushering in the dominance of explaining and extending the Law in analogy based on its beneficial purposes. 

the religious scholars ( ʿulamā ʾ)  (cf. Wael B. Hallaq,  “Was the Gate of Ijtihad Closed?” 

 International Journal of Middle East Studies 16 [1994], 13–14). 
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The above study started with the assumption that God’s laws are good and, thus, extending them in analogy to situations not directly addressed in Scripture also extends their ethical content. This assumption was based on al-Ghazālī’s theory of the purposes of the Law, which came to dominate legal theory in the following centuries. His argument, in short, was that God’s legislative purpose is  maṣlaḥa; this purpose is recognizable in the  rationes legis of His rulings; and determining  maṣlaḥa in a legal instance indicates that it is the  ratio legis for analogizing. Al-Ghazālī operationalized the divine legislative intent when ruling on novel circumstances in analogy to revealed laws by identifying their common  ratio legis through the criterion of suitability ( munāsaba), defined as attaining  maṣlaḥa and averting  mafsada for the five necessities ( ḍarūrāt) for human flourishing (religion, life, intellect, offspring, and property) in this world. This intellectual move allowed al-Ghazālī to also make the case that a textually unattested ruling that preserves the five necessities ( maṣlaḥa mursala) is consistent with God’s Law, thereby, at once expand-ing and delineating the purposes of the Law in a manner that enhanced the Ashʿarī claim to legal universalism. 

The previous chapters aimed at reconstructing the contours of this shift toward legal reasoning characterized by a consequentialist ethics. In order to trace the intellectual milieu that facilitated al-Ghazālī’s theory of the  maqāṣid al-sharīʿa,  the  study  presented  the  thought  of  five  leading  jurisprudents of the 5th/11th century – ʿAbd al-Jabbār, al-Baṣrī, al-Dabbūsī, al-Shīrāzī, and al-Juwaynī. In contrast to some of the previous works on Muslim ethical theories of the time period by Hourani, Vasalou, Heemskerk, Emon, Shihadeh and others, the questions posed by this study approached the subject matter from the perspective of the sphere of law. It sought to complement the research of Eissa, Farahat, Reinhart, Syed, and Zysow, who look at the interplay of law and theology, though it focused more on individual scholars than contrasting the positions of schools of law and theology. A comparison of the legal thought of ʿAbd al-Jabbār, al-Baṣrī, al-Dabbūsī, al-Shīrāzī, and al-Juwaynī highlights their distinctiveness as well as their similarities in the way they define ethical and legal norms, how they understand the  ratio legis and employ it in the procedure of legal analogy. It furthers our knowledge of the intellectual options and tendencies current within their legal and theological thought communities. This work, like Eissa’s study of four Shāfiʿī jurists, provides examples of how these schools were large umbrellas for a wide spectrum of legal and theological positions. Although the study admittedly is but a small sample of the intellectual 
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positions of the time period, I hope to have outlined the contours of the shift toward an ethical understanding of legal reasoning – a shift that was neither universal among Muslim jurists nor complete by the 6th/12th century, but that over the centuries prevailed. 

While  the  above  focused  on  the  legal  theory  of  these  five  scholars, they were presented not just chronologically, but also according to their theological worldview – as this turned out to be a significant factor in their construction of ethical and legal norms and conceptualization of analogical reasoning. Nevertheless, we find affinities in legal positions between jurists belonging to seemingly incompatible theological persuasions – as the example of ʿAbd al-Jabbār and al-Juwaynī shows – confirming the complex interaction between law and theology that defies easy categorization. Theological school does not dictate juridical positions, and belonging to the same school of law does not predict one’s construction of legal normativity.1 The shared vocabulary jurists employ, such as the five-fold scale of legal values or the terminology used in describing the procedure of analogy, masks that they often understand and apply these terms quite differently – as evident in the way al-Baṣrī and al-Dabbūsī treat efficacy ( ta ʾthīr). In the environment of disputa-tions ( munāẓarāt) that was part of the scholarly experience of the time,2 the variety of positions articulated serve as building blocks and springboards on which contemporaneous and future generations of jurists construct their own interpretations of the Law. Nevertheless, when it comes to our jurists’ basic approach to discerning norms, their theological worldview was a strong, if not the strongest, explanatory factor of the grounds and criteria by which they construct the ethical and legal status of acts and, though counter-intuitively, also elucidated their approach to identifying the  ratio legis of divine rulings. 

1 

Theological Worldview and the Logic of Ethical and  

Legal Reasoning

In order to trace the rise of ethical legal reasoning, this study asked how ʿAbd al-Jabbār, al-Baṣrī, al-Dabbūsī, al-Shīrāzī, and al-Juwaynī relate ethical norms to the legal status of acts and whether and how they apply the ethical content of divine rulings in the procedure of analogy when extending the Law to new 1  The complexity of how theological doctrines and legal theory interact is also one of the main take-aways from Eissa’s study (cf.  Jurist and Theologian). 

2  For a genealogy of the concept of  munāẓara up to the 7th/14th century, see Soufi,  Rise of Critical Islam, 51–75. 
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circumstances. Scrutinizing their definitions of good and bad in relation to the five legal norms brought to light the limits of dividing these scholars’ ethical theories into deontological and teleological to capture that God’s laws are good and should be obeyed. It showed that their norm constructions are often a mixture or combination of deontological and consequentialist considerations. 

This was most apparent in ʿAbd al-Jabbār’s thought. His understanding of what makes an act ‘good’ displays both dimensions – it is good as an act of beneficence and/or as an act of restitution of a claim upon the agent. Such combina-tions of consequentialist and deontological calculations were also noticeable in the other jurists’ definitions of ethico-legal norms, in particular with regard to the status of obligatory and recommended acts. Of the jurisprudents here presented, al-Baṣrī was probably the one who most consistently applied a teleological perspective when describing the grounds on which he assesses human acts. While the previous chapters, like the work of Reinhart, Eissa, and others, underscored that a scholar’s approach to ethics does not completely overlap with his theological school affiliation, the latter still influenced the dominant outlook of a scholar and explained some of his arguments. Our two Muʿtazilīs tended toward a teleological framework in why obedience to divine laws was good, since a just God keeps His promise of reward, and they constructed the ethico-legal norms accordingly. Whereas our Māturīdī and Ashʿarī protagonists emphasized the deontological aspect of humans being in servitude to God, with any prospect for reward a secondary consideration, which often came to the fore in the category of recommended acts. 

The way these jurists construct ethical and legal norms, however, did not translate into their conceptions of legal analogy and the  ratio legis of rulings. 

Here we noticed quite the opposite of what one would expect. Even though ʿAbd al-Jabbār and al-Baṣrī held that God’s rulings are imposed for the benefit of His creation and found the grounds for good and bad acts in their beneficial and harmful consequences, this had no impact on the way in which they determined the correctness of religious  rationes legis. And, counter-intuitively, it was the Ashʿarī and Māturīdī jurists who, to varying extent, drew on this-worldly benefit and harm to identify the  ratio legis. While theological commitments did not directly impact the way our jurisprudents went about the procedures to identify the  ratio legis, theology, nevertheless, set the stage for the way they thought about the methods to identify the  ratio legis. 

The Muʿtazilī commitment to God’s justice imparted on ʿAbd al-Jabbār and al-Baṣrī the confidence that a just God would not leave His creatures without clear guidance of His legislative intent and how to be rewarded. The language of Scripture is interpreted according to the consequences of the acts imposed, namely the reward God promises and the punishment He threatens in the 
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Hereafter, as well as fulfilling the rights of another. Hence, only what is clearly indicated in Scripture to be the  ratio legis of a ruling is extended to unaddressed situations in analogy, though, of course, some rational contemplation is necessary in that process. Overall, both ʿAbd al-Jabbār and al-Baṣrī relied on a fairly narrow semantic analysis of the scriptural evidence – one does not have to investigate the purpose of rulings, because that is already known from God’s justice. That for our two Muʿtazilīs the relevance of the divine Law extends primarily to its otherworldly consequences was also noticeable in their use of the term  maṣlaḥa.  Maṣlaḥa is connected to a person’s reward in the Afterlife by obediently acting upon the divine rulings. It is not a criterion by which to recognize their  rationes legis. Hence, both ʿAbd al-Jabbār and al-Baṣrī followed in the procedure of analogy the sign model of the  ratio legis. Mundane notions of benefit and harm only play a role when assessing worldly matters that are outside the scope of the Law. 

For our Māturīdī and Ashʿarī scholars, God’s omnipotence was a stronger commitment, to the point that they denied any inherent connection between the  ratio legis and its ruling. God is at liberty to choose a sign for indicating its ratio legis. While al-Dabbūsī understood God’s divine plan reflected in His wise legislation, and allowed for a modicum of rational assessment independent of revealed knowledge, al-Shīrāzī and al-Juwaynī pointed to the utter dependence of humans on Revelation.3 The insecurity in knowing what the omnipotent God truly wants from His creatures, however, has to be stabilized by counterbalancing factors. The divine signs, thus, have to be scrutinized much more than with a Muʿtazilī confidence that God indicates His laws clearly. Reliance on the sign-model of the  ratio legis was not sufficient to apply God’s laws to all of human experience.4 Unless one could find consistent grounds that allowed to extend the Law to new circumstances, the claim to an all-encompassing Law (and thereby the supremacy of the Islamic Revelation in ordering society) was severely compromised and would lead to legal plurality that belied the unique-ness and uniformity of the divine Law. 

One mechanism to do so was the procedure of legal analogy ( qiyās).5 For al-Dabbūsī,  al-Shīrāzī, and al-Juwaynī the function of analogizing was to 3  The  inscrutability  of  God  makes  His  word  almost  by  definition  ambiguous,  as Vishanoff points out, and encourages the acceptance of legal indeterminancy (see Vishanoff,  Formation of Legal Theory, 150, 252, and 270–271; Soufi,  Rise of Critical Islam, 153–155). 

4  Though it needs to be emphasized that there were always areas of human experience and behavior that Muslim scholars held to be irrelevant for one’s otherworldly destiny, as al-Shīrāzī’s and al-Juwaynī’s comments on matters of war or agriculture show. 

5  Another way to stabilize legal plurality is the insistence by many Ashʿarīs that there is one correct interpretation for a particular legal incident, the so-called  mukhaṭṭiʾa position, which 
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generalize the applicability of divine rulings outside of the revelatory setting.6 

By contrast, as mentioned above, ʿAbd al-Jabbār limits the generalizing function of  qiyās.7 In order to provide stability, our Māturīdī and Ashʿarī jurisprudents turned to the meaning ( maʿná) and the purpose ( maqṣad) of the Law. We saw that, in contrast to our Muʿtazilī jurists, al-Dabbūsī, al-Shīrāzī and, in particular, al-Juwaynī revert to a complex and in-depth analysis of the linguistic setting of the ruling to arrive at its  ratio legis. While al-Dabbūsī and al-Shīrāzī 

approached the revealed word common-sensical and according to the lexical and semantic meaning of the scriptural wording,8 al-Juwaynī relied on the contextual setting ( qarīna) in which the meaning was embedded to understand the intention behind divine rulings.  Al-Dabbūsī,  al-Shīrāzī, and al-Juwaynī, to varying degrees, took recourse to the ‘purpose’ behind laws when analogizing, irrespective of denying any purpose in God’s actions from a theological point of view. The purposivist approach to the  ratio legis is, one may say, a counterbalance to an inscrutable and omnipotent God, which arises out of His wisdom. The Māturīdī commitment to God’s wisdom was explicitly voiced by al-Dabbūsī; and even in Ashʿarī circles at that time, it was acceptable to deem God’s actions, like those of a benevolent Master, to not be foolish ( ʿabath) but purposeful. The divine purpose was interpreted consequentialist, namely as being beneficial to humans. In contrast to the Muʿtazilī focus on God’s Law being beneficial, or a  maṣlaḥa, for people in the Hereafter, al-Dabbūsī, al-Shīrāzī, and al-Juwaynī direct the benefit toward this world – the realm of the divine remains unknown. Hence, they look for the good consequences of following God’s laws in this life, as evident in their comments about the goodness of the divine rules for marriage, contracts, and guardianship. 

Yet, as we saw in the work of al-Dabbūsī, al-Shīrāzī , and al-Juwaynī, a similar commitment to God’s omnipotence and legal universality did not translate into the same interpretation of language and application of analogy, even though all three exhibit a conception of the  ratio legis  that  fits  the  motive  model. 

Their commonality in this regard, I believe, is driven by their desire to provide legal answers to the constantly evolving needs of society. If one espouses an the qualified  mujtahid may or may not discover. Positing the existence of one correct solution ensures, at least in aspiration, if not in practice, that the Law is uniform. The extent to which this position is a function of theological commitment (Zysow) or legal epistemology (Eissa) is disputed. See Eissa  (Jurist and Theologian, 239–314 ) for further discussion. 

6 Cf. above and al-Dabbūsī,  Taqwīm al-adilla, 14–15 and 261–264; al-Shīrāzī,  Kitāb al-Lumaʿ, 64–65; idem,  al-Tabṣira 437–439; al-Juwaynī,  al-Burhān, 743–744 and 778. 

7  ʿAbd al-Jabbār,  al-Mughnī 17: 310. 

8  Al-Shīrāzī clearly rejects linguistic hairsplitting but opts for how people use language, as evident in his position on the synonymity of  amāra and  dalīl ( Kitāb al-Lumaʿ, 3). 
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all-encompassing Law, then one has to be able to address all situations – which is possible by looking for broader meanings and purposes behind the revealed laws and generalizing these.  Their  differences  are  much  harder  to  explain. 

Why al-Shīrāzī understands command and prohibition quite differently from al-Juwaynī remains unanswered – we only know that he did and that it impacts how he assesses the legal status of acts, as evident in his endorsement of the counter-implication. 

The way in which al-Ghazālī drew upon concepts and arguments made by his Muʿtazilī, Māturīdī, and Ashʿarī predecessors from among Ḥanafīs and Shāfiʿīs is reminiscent of the synthesis between traditionalists and rationalists in the aftermath of the  miḥna, as argued by Hallaq.9 The Muʿtazilī view that God’s legislation aims at attaining benefit and averting harm from His creatures is taken out of its otherworldly dimension and pulled into this world. The terminology used is from the Muʿtazilī concept of God doing always what is best ( aṣlaḥ) for His creation, providing them with opportunities for  maṣlaḥa. 

Once outside of Muʿtazilī circles, this  maṣlaḥa, however, was imbued with concrete benefit and harm for people’s necessities and needs in this world, and applied as a standard to identify the  ratio legis of divine rulings. Although this line of argument was already hinted at in al-Dabbūsī’s and al-Juwaynī’s work, al-Ghazālī’s feat was to take it one step further and argue that  maṣlaḥa is the purpose/ ratio legis of the divine Law. Hence, something that attains  maṣlaḥa, by definition, is congruent with the divine legislative intent. When applied to circumstances unaddressed in Scripture, considerations of  maṣlaḥa enable legal universality. 

The shift in understanding  maṣlaḥa from an abstract otherworldly reward to tangible beneficial purposes in this world does not depend on a hitherto undiscovered ‘missing link’ figure between al-Ghazālī and previous jurisprudents, but rather emerges out of an intellectual milieu in which a variety of interpretations were proposed and debated. They constituted the building blocks of al-Ghazālī’s articulation. The presence of similar ideas also explains the success of his theory of the  maqāṣid al-sharīʿa in subsequent centuries. It continued existing ideas, yet was more precise, textually substantiated in its definition, and provided a more applicable method of law-finding than those proposed by jurists like al-Dabbūsī or al-Juwaynī. 

9 See Wael B. Hallaq,  The Origins and Evolution of Islamic Law  (Cambridge: Cambridge University Press, 2005), 122–132. 
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2 

Law, the Path to Salvation, and the Order of Society

In tracing the semantic transformation of  maṣlaḥa from an otherworldly to a mundane benefit and its impact on conceptions of the  ratio legis, the study highlighted the importance of theological commitments that delineate the interpretive space in which jurisprudents work. While the materials surveyed here were largely of a theoretical nature, the legal theory as articulated by these five jurists reflects different visions of the relationship between God and His creatures and assigns different roles to the religious Law in society. 

The Muʿtazilī confidence in a continuous moral universe translates in ʿAbd al-Jabbār’s and al-Baṣrī’s work on legal theory into their trust in human ability to understand the revealed Law. In their legal theory, the function of Revelation is to show the path to salvation through obedience to God’s impositions laid down in Scripture and those incidents that are analogous to them. Human insecurity about the correctness of their actions is minimized by the shared rationality of God and humankind. Counter-intuitively, the confidence in an objective uniformity of the universe and in the ability to know God and His legislative intent also makes for a rigid understanding of the Law. The knowledge that God’s laws are good also implies that following them (blindly) is sufficient for one’s otherworldly destiny. With less emphasis on the relativity of ethico-legal norms, there also is less flexibility to address the changing needs and different circumstances of individuals and society. In the areas covered by the revealed Law, little wiggle room remains for dispensations and alternative readings. Yet, what is not addressed by Revelation is part of the revealed legislative intent only to the extent to which there are signs that the incident falls under the revealed rulings and should be ruled in analogy. For instances that fall outside of the language of the revealed Law, rational reflection can determine the best course of action in light of mundane consequences and in terms of rights. Such actions, however, are outside of people’s religious culpability  (taklīf ). In a Muʿtazilī approach, the religious Law is complementary to laws arrived at by reason in shaping the order of society. This leaves room for non-religious laws to order legal questions that Scripture does not cover by a clear semantic or concomitant  ratio legis that allows analogizing to the revealed laws. Solutions for such cases, however, are not the exclusive prerogative of the religious scholars, the  ʿulamā ʾ, but the concern of other groups in society. 

The Māturīdī worldview of al-Dabbū sī , while emphasizing the rationality of God’s wise design, nevertheless reflects that Revelation is the dominant criterion to order society. Since Scripture more fully than the intellect informs 
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about God’s legislative intent, the religious Law is dominant in shaping the order of society. To be on the safe side, God’s directives should be taken into consideration in all but the few instances that, based on people’s knowledge of the wise order of the world, have a stable assessment on account of their inherent lexical meaning, such as injustice. Al-Dabbūsī’s approach to legal language, which allows for circumstantial relativity, empowers the ordinary Muslim to draw on their innate language abilities to understand from Scripture what they should and should not do. While the religious Law dominates the way society is ordered in a god-pleasing manner, al-Dabbūsī’s common-sense approach to the language of Revelation leaves room for finding solutions to legal questions based on people’s considerations of how to attain a societal order that conforms with the divine wisdom and leads to salvation. 

Our Ashʿarī jurists argue for a universally applicable divine Law. The religious Law is primary for ordering society. The objective of interpreting Revelation is to avert punishment from the believer in the Afterlife. Since human reason cannot be relied upon, the language of Revelation serves as sole guide. Yet, we see in al-Shīrāzī’s and al-Juwaynī’s work different ways of dealing with human insecurity about their otherworldly fate. Al-Shīrāzī displays a common-sense approach to language, fairly similar to al-Dabbūsī. He limits those actions that incur punishment by restricting divine command and prohibition to their grammatical form of imperative and negative imperative. While there is little choice in obeying God’s commands and prohibitions, the rest of people’s actions are largely up to their own estimation of what is good in the eyes of the Master. Al-Juwaynī, by contrast, seeks to alleviate insecurity about one’s otherworldly destiny by broadening the possible application of the divine word. 

In order to minimize the risk of otherworldly punishment, he expands what counts as commanded and, thus, obligatory to do. When it comes to the individual believer’s ability to understand God’s Law, we find opposing tendencies in al-Juwaynī’s articulation. On the one hand, he shifts the semantic meaning of   maṣlaḥa toward mundane consequences and thereby enhances people’s recognition of God’s legislative intent. On the other hand, his fluid linguistic and contextualized approach lessens their ability to correctly interpret the divine word. Revelation has to be analyzed in such a comprehensive manner that only those highly-skilled in scriptural hermeneutics are able to determine what actions are covered by a divine command. The ordinary Muslim is dependent on the interpretive abilities of the religious experts, the  ʿulamā ʾ, for her religious and mundane well-being. 

Despite  their  differences, both al-Shīrāzī and al-Juwaynī elevate the role of the religious scholars in society. Even when al-Shīrāzī allows for decisions 
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independent of the Law, for example in matters concerning war or agriculture,10 

this would fall under the executive powers of the ruler, not the legality of wag-ing war or agricultural contracts in the first place. Al-Juwaynī similarly permits, for example, that the political power holder appropriates inheritance from people leaving no heir, yet, how the funds are spent, which, he says, are earmarked for providing  maṣlaḥa s, is determined by the religious scholars.11 

In the Ashʿarī world view, Islamic Law becomes universal and constitutional for the order of society and the  ʿulamā ʾ indispensable for determining the constitutionality of laws that regulate human behavior. 

There is no mono-causal explanation for the success of Māturīdism and Ashʿarism against Muʿtazilī alternative visions of the divine Law. Yet, it is undeniable that a Māturīdī and Ashʿarī approach to theology and Law takes the event of Revelation as the focal point of history and the pinpoint of an Islamic society. Only with the advent of Islam do people have ethical knowledge.12 

Furthermore, it elevates the interpreters of Scripture, the  ʿulamā ʾ, as the ones to define how society should be ordered in a god-pleasing manner, taking away this prerogative from other segments of society, in particular political authorities. The sphere of law is that of the religious scholars, not of legal-minded government administrators. 

The competition between the political authorities and the  ʿulamā ʾ over religious authority has a long history. While the political forces, in particular the caliph, had lost the battle for supreme religious authority already by the middle of the 3rd/9th century in the wake of the  miḥna, the  ʿulamā ʾ as a group slowly but surely became more and more relevant for ordering society as the de facto power and religious prestige of the caliphate declined. In a time period that was characterized by political instability – the coming and going of Buyid power, Fatimid encroachments, and the rise of new military dynasties like the Ghaznavids and the Saljuqs, stability in form of the Islamic religious leaders, the  ʿulamā ʾ, proved to be key for the upkeep of society and the continuity of an Islamic order. Their leadership served the population but also the political authorities, which had no religious pedigree for their claim to legitimate rule. 

10   Shīrāzī,  Kitāb al-Lumaʿ, 58. 

11   ʿAbd  al-Malik  b.  ʿAbdallāh  al-Juwaynī,  Ghiyāth  al-umam  fī  ltiyāth  al-ẓulam, ed.  ʿAbd al-ʿAẓīm al-Dīb (Cairo: Maṭbaʿat Naḥda, 1401/1981), 243. 

12   Unsurprisingly, Ashʿarīs, especially by the 5th/11th century, usually favor suspending judgment on acts prior to Revelation, though this position evolves over time (see Reinhart, Before Revelation, 29–76; and Eissa,  Jurist and Theologian, 165–237). 
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How the political realities of the time affected Muslim thought is well documented in the changing requirements for leadership of the community as well as the discussions over the existence of  mujtahid s and the role of  taqlīd.13 

The 5th/11th century, one may say, sees the ascendance of those visions of Islamic Law that were able to simultaneously provide legal stability and uniformity, keep some check on the whims of political authorities and retain independence from them, and, at the same time, allow for flexibility in the application of the Law that serves the needs of those subject to it, which at that point in time was the majority of the population living under Muslim rule. The Ashʿarī 

and Māturīdī thought systems with their focus on this world as the arena of legal interpretation favors an all-encompassing Islamic Law and the authority of its human interpreters. The this-worldly consequentialist perspective of our Māturīdī and Ashʿarī jurists provides solutions for unprecedented cases that, conceptually, are based on the divine legislative intent, and, thus, beyond the whims of individuals. This purpose is defined by God in His Revelation, not by human considerations, making religion the supreme criterion of normativity in this world. Yet, in its Māturīdī and Ashʿarī form, it is a normativity that is relative to the circumstances in which people live. The contextual relativity that al-Dabbūsī,  al-Shīrāzī, and al-Juwaynī exhibit in interpreting Scripture and extending the Law to new circumstances allows for a flexible, adjustable Law. 

When a ruling no longer achieves its purpose, it can be suspended or changed. 

Despite or perhaps because of the commitment to God’s omnipotence, the inscrutability of the realm of the unseen largely leaves the interpretation of the divine legal intent to the jurists’ subjective estimation of what serves the interests God’s Law protects for His creatures in this world. The ethical turn in legal reasoning paved the way for the dominance of a Sunnī Islamic view of the world, in which religion and its interpreters determine the legal order of society. For the political authorities, aligning themselves with the religious Law and its practitioners offers the political legitimacy required for outside conquerors and the legal uniformity and stability needed in societies that by 13   See,  e.g., Wael B. Hallaq,  “Caliphs, Jurists, and the Saljūqs in the Political Thought of Juwaynī,”  Muslim World 74 (1984): 26–41; Norman Calder, “al-Nawawī’s Typology of Muftīs and its Significance for a General Theory of Islamic Law,”  Islamic Law and Society 4 (1996): 137–164; Ahmed Fekry Ibrahim.  “Rethinking the  Taqlīd Hegemony: An Institutional, Long-Durée Approach,”  Journal of the American Oriental Society 136, 4 (2016): 801–816; Sherman A. Jackson, “Ijtihād and  taqlīd: Between the Islamic legal tradition and autonomous Western reason,” in  Routledge Handbook of Islamic Law, eds. Khaled Abou El Fadl, Ahmad Atif Ahmad, and Said Fares Hassan (New York: Routledge, 2019), 255–272. 
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that point in time overwhelmingly identified as Muslim.14 The winners of this development were the Sunnī jurists who were indispensable to the process of determining what was good and right. They determined the mundane ethical content of God’s revealed order for society, and perpetuated and reproduced their vision through educational institutions ( madrasa s) and practices that were characterized by a tradition-oriented  isnād-system that connected them to the event of Revelation itself,15 the purpose of which was understood to be human salvation and mundane  maṣlaḥa s as defined by the Law. 

14   A similar argument that Muslims being the majority in society in combination with political instability affects the status of the religious Law and its practitioners in society has been made by Reinhart ( Before Revelation, 177–179), though he has been criticized for his conclusions (see Eissa,  Jurist and Theologian, 178–180). Yet, that the religious affiliation of the population influences the stability of laws is also demonstrated in the Mongol con-quests. The Mongol  yasa did not replace  sharīʿa in areas in which the population had long identified with Islam and its Law, for example in the Iranian lands. The  yasa, however, was influential and practiced for centuries in areas in which Islam had not been dominant or was relatively new at the time of the Mongol expansion, such as among the Crimean Tatars (cf. Dilyara Agisheva,  Entangled Legal Formations: Crimea Under Russian Rule in the Late Eighteenth and Early Nineteenth Centuries [Ph.D. thesis, Georgetown University, 2021],  Chapter 2: Past Entanglements: The Evolution of the Crimean Khanate’s Legal System, 96, 100, and 110). 

15   See William A. Graham, “Traditionalism in Islam: An Essay in Interpretation,”  The Journal of Interdisciplinary History 23, no. 3 (1993): 495–522; Snjezana Buzov,  “History,” in  Key Themes for the Study of Islam, ed. Jamal J. Elias (One World: Oxford, 2010), 182–99. 
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Bedir, Murteza.  The Early Development of Ḥanafī Uṣūl al-Fiqh. Ph.D. thesis, University of Manchester, 1999. 

Bedir, Murteza.  “Reason and Revelation: Abū Zayd al-Dabbū sī on Rational Proofs.” 
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 ikhāla. See suggestiveness
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al-Jaṣṣāṣ, Abū Bakr (d. 370/980) 5, 8–9, 

160 n 61, 175

12 n 43, 96

motive model, of  ratio legis 3–5, 7, 9, 60, 66, 
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reward ( thawāb) 10, 22–24, 30, 39, 42–43, 

32, 41, 71, 73, 105, 128, 131

45 n 78, 46, 48–52, 54, 57–63, 67–68, 

opportunity . See luṭf
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state ( ḥāl) 20–21, 33, 38, 39 n 49, 42, 43, 45, 47, 53–54, 59 n 145, 74, 104, 113, 118 n 126

Vasalou, Sophia 11, 14, 20 n 21, 21 n 23, 31, 38, suggestive / suggestiveness ( mukhīl /  
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