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Preface

This book has been a project many years in the making. Ever since I read
Michael Parenti’s Democracy for the Few and William Domhoff’s Who
Rules America (which I just learned is still in print) as an undergraduate,
and later Charles Beard’s An Economic Interpretation of the Constitution of
the United States several decades ago, I looked far and wide for a class
analysis of the Constitution and found precious little. I am eternally grateful
for what they taught me and have sought to pass it along to my thousands of
undergraduate students in my Introduction to US and California
Government and Politics students at four community colleges and three
universities where I have taught as an untenured professor, sometimes at
three or even four at the same time. I am forever grateful for their patience
and passion for learning.

This book would not have been possible without the loving guidance of
my editor, David Shulman, at Pluto Press who first unexpectedly asked me
what book I would like to write when we met four years ago in London. He
immediately embraced this book and has continued to do so despite my
frustrating behavior. Your support, patience, and firmness helped make this
a much better book. This book would not have been possible without the
help of others at Pluto including Patrick, James, Kieran, Emily, Robert, and
Dan. I am also eternally grateful to Manny for all his years of support for
my work.

Writing this book totally absorbed my attention when Darshana and I
joined families. Thank you for always being there when I emerge from the
“groove.” This book is for my daughter Nisa. May it help clear a way for
the fight you have just begun and can win.

West Marin County, CA, USA
April 1, 2022



Introduction: The United States,
Democracy or Republic?

At the beginning of my “Introduction to US Government” class, I always
ask my students the same question: What type of system of government do
we have?

The overwhelming majority consistently give the same answer: they
have no idea. Is it a republic? A democracy? A representative democracy? A
democratic republic? An oligarchy? A plutocracy? The one no one ever
picks is a monarchy. Those of us who grew up in the USA have learned
since childhood that the USA rebelled against a king.

My students are not as confused as they think they are. We cannot agree
on what to call the US system—almost unchanged since 1787—because it
clearly does not actually function the way we are told to believe it does.

The Framers of the Constitution, like their fellow wealthy elites,
abhorred democracy as impossibly both anarchic and despotic. Democracy
meant rule by the “people out of doors,” a term used for the common people
who literally worked outside, who held not merely the vote but also the
power to make laws about property—property belonging to the elite.

The aim of the Framers was to form a republic. A republic is a
representative system that lacks a king and aristocracy.1 It allows only the
propertied elites to vote for their own who rule the entire population. They
are under no obligation to make decisions by majority rule and most often
make decisions according to influence, power, rank, and status. Any system
with representatives, including authoritarian systems, are republics because
they have representatives even if they are not elected.

The Framers designed a republic because they tossed out the monarchy
and aristocracy and left all power in the hands of the propertied elites. In
our system, only white men with a certain amount of property could



originally vote and even their vote was limited to electing some of their
representatives, while lacking the power to remove the rest and having no
authority to make law or change the Constitution. As our system of voting
has expanded it could now better be called a democratic republic or
representative democracy. The USA is not a direct democracy because the
people cannot directly make the law, decide policy, or vote on issues of
taxes, war, and peace themselves without an intermediary.

The Framers’ genius was in designing a virtually unchangeable system
that provides the people with a semblance of participation and allows a few
to select some representatives while the rest of us relinquish the power to
self-govern. How and why they did that, why it still functions in that same
way, and why we need to move past it is the focus of this book.

It’s no accident that mavericks, outsiders, and independents run for
office promising to go around and above the Constitution. Despite learning
that our constitutional system works according to majority rule, that
elections matter, and that pluralist coalitions of interest groups can become
the majority and put power into the hands of the common people, in reality
the Constitution makes majority rule the exception and not the rule. More
often than not—in fact, throughout the country’s entire history, with just a
handful of exceptions—the system has thwarted the will of both the
economic and political majority.

The electoral college, our bicameral Congress, supremacy power,
executive veto, the Inter-state commerce clause, the President, treaty
making, and the high threshold to amend the Constitution, among many
other features, are all part of the reason why the Constitution impedes
political democracy and prevents economic democracy. The 39 Framers
who signed the Constitution in September 1787 were intent upon using
separation of powers and checks and balances to compartmentalize the
powers of the federal government, making it nearly impossible for the
majority to rule each branch of the national government at the same time.
Just to be sure, in the event that the majority should rule any one branch, the
other two branches would be able to check and thwart them.



In this way, the Framers designed the Constitution using what journalist
Daniel Lazare called the “miracle of complexity” that constrains, muffles,
and absorbs all efforts by the vast majority of people to change the system.
As a result, we have an undemocratic system that serves the interests of the
elite few.2 The Framers were quite aware of the complexity of the system
they designed. In the Constitutional Convention debate about whether states
should have an equal vote in the Senate, James Wilson warned that “will
not our Constituents say we sent you to form an efficient Govt and you have
given us one more complex indeed.”3

The Constitution impedes democratic control of government at the same
time as it prevents democratic control of the economy. By concentrating
government powers over the economy in Congress and then placing
numerous minority checks on that power, it is extremely difficult, if not
impossible, for any political party, president, or Congress to carry out their
initiatives to constrain or even gradually transition away from a capitalist
economy.

Contrary to claims that we are governed by a “living Constitution” that
can be adapted according to the changing norms, interests, and values of
society, the Constitution was designed and continues to operate to
accomplish the exact opposite. That the Constitution has been changed a
meager 27 times in about 230 years—with not a single change in the past
three decades.

It might be difficult for some to understand that the Framers designed a
“democratic” constitution that functions undemocratically. We are treated to
countless books, movies, documentaries, websites, and speeches about the
genius of the Framers, but the reality is that they were men of the late
eighteenth century who shared a single overriding nationalist interest,
whether they owned slaves or not. They wanted a strong national
government that would help them defend and expand the border, promote
foreign trade, raise taxes to repay outstanding Revolutionary War debts, set
up and fund a military, and establish a powerful national market economy.4

Their genius was in setting up a system that allows the elites to accomplish
their objectives.



From childhood, Americans learn the catchphrases of “separation of
powers,” “checks and balances,” “power of the pen,” “majority rule,” and
“the Bill of Rights.” Political scientists and historians remind us that
because the Constitution is still in operation after more than two centuries
we can count ourselves among the fortunate few to have never departed
from peaceful transfers of power every four or eight years. We learn to
celebrate our constitutional system as “exceptionally” stable and peaceful
without understanding that such stability is made possible by thwarting true
democratic change.

Because the system is perceived to be so stable, when efforts to make
change are thwarted we see the cause of our failure everywhere but where it
belongs. We blame contemporary elites, the quality of our “leaders,” abuse
of the rules, corruption, complacency, or our lack of ability to organize for
change, rather than the insidious design of the Constitution itself to impede
and prevent change. All of the myriad problems and crises we face—a long
list indeed—are explained as existing despite the Constitution, not caused
by it.5

To take just one example, James Madison warned that when each state
has the same number of votes in the Senate regardless of population, “1. the
minority could negative the will of the majority. 2. they could extort
measures by making them a condition of their assent to other necessary
measures.”6 Despite this coercive potential, it is the very system that
Madison played a leading role in designing.

If the Framers were visionaries who designed the Constitution to last, its
longevity has come at the expense of the majority interests that it purports
to serve. Their vision is not what we are told it is. The Framers distrusted
democracy and majority rule, what James Madison called the “oppressive
combinations of a majority,” and sought to prevent it. Alexander Hamilton
denounced democracy as the “amazing violence and turbulence of the
democratic spirit.” John Adams warned that democracy “wastes exhausts
and murders itself” and even felt “terror” when he thought of elections,
which were “productive of Horrors.”7 The “fathers of the country” were not
fathers of a democracy.



Their belief that human nature brings conflict, disorder, and danger led
them to design a constitution aimed at preventing all change desired by the
majority. Writing to John Jay in mid-1786, George Washington lamented,
“[w]e have probably had too good an opinion of human nature.” Humanity
was incapable of governing itself, he thought: “Experience has taught us,
that men will not adopt & carry into execution, measures the best calculated
for their own good without the intervention of a coercive power.”8 Because
humanity was governed by a flawed human nature, Washington believed
that there was a need for superior coercive force to control the people.

Lacking trust in democracy, Madison, Hamilton, Washington, and the
other Framers designed the system so that change could only occur if it was
supported by the minority of the elites who control government and own the
economy.

To be clear, while the Constitution would certainly be used this way to
counter a president like Bernie Sanders, it is also used against a president
like Donald Trump when his policies do not have the support of the elite
minority. Whether the issue be immigration, climate change, or corporate
taxes, candidates of both the Democratic and Republican parties, who
between them win nearly 99 percent of all elections, once elected must
obtain the consent of the minority to make law.

At every step in our constitutional system the vast majority of people
are forced to obtain the consent of the elite to their demands, or see their
concerns go unheeded and their interests unmet. Whether it be the electoral
college, or the need for every bill to pass through two houses, avoid
presidential veto, and survive being struck down as unconstitutional in the
courts, the majority never has the final say. The elite minority need only
win once to prevent change, while the majority must pass every minority
check, often by compromising more and more in order to move past it.

The irony is that we cling to the idea that the system works in the
interests of the majority. But the system was designed by a small group of
men who took seriously philosopher David Hume’s idea that “as private
men receive greater security, in the possession of their trade and riches,
from the power of the public, so the public becomes powerful in proportion



to the opulence and extensive commerce of private men.”9 Even today we
are told that the system works for all of us when it works first for those at
the top, after which wealth “trickles down” to benefit all. The Framers’
legacy today is that we continue to confuse the interests of the elites with
the interests of the rest of us.

We mistakenly see the reason why government does not serve the
interests of the majority as having the wrong people in office. If only we
could elect someone else or could change the party in leadership, we are
told repeatedly, we could finally get what we want. This idea has its origins
in President Washington’s 1796 farewell speech, in which he warned about
whose hands lay on the reins of government. Such “combinations or
associations” may at first appear to serve majority interests, he warned us
honestly, but are run by “cunning, ambitious, and unprincipled men” who
“will be enabled to subvert the power of the people and to usurp for
themselves the reins of government, destroying afterwards the very engines
which have lifted them to unjust dominion.”10

Coming out of the Trump era it’s easy to blame our problems on one or
another unsavory leader. However, nothing should alarm us more than the
fact that this warning was coming from Washington, the man who was there
from the start and was now heading out the door. The reins have since only
been passed back and forth between different factions, parties, and
combinations or associations of the elite, as one or the other proved to be
most effective at wielding the powers of the Constitution.

Without the consent of the elite minority, the only remaining way to
make change is to force it on them. Forcing them to accept change is the
cause of the greatest periods of reform in US history. Universal white male
suffrage, the abolition of slavery, Reconstruction, Populist and Progressive
Era reforms, women’s suffrage, rights for workers, the civil rights
movement, ending the Vietnam War, environmental protections, and rights
for LGBT people were not benevolently given but were won by force.

Law professor Jeffrey Toobin calls explanations for the disfunction in
the system the “customary absolution of the founders: the virtues of the
system are all due to them; the defects are all due to us.”11 The ineffective,



paralyzed, unresponsive, and bloated system of government we have today
cannot be attributable merely to partisan bickering and division or righted
by elections and lawsuits. The cause can be traced to the Constitution itself,
the very rule book for how the system is supposed to work. The US
government is not “broken,” it is working just as the Framers designed it to
work. The reason for this is that, as Yale President Arthur Hadley once
explained, “the rights of private property are more formally established in
the Constitution itself,” so that voters could elect whomever they wished
and “could make what laws [they] pleased, as long as those laws did not
trench upon property right.”12 Claims of constitutional neutrality hides that
it protects property against efforts of economic democracy.13

The rules of the Constitution work to diffuse, delay, and dampen change
by rendering the system for making change, one of the “inconveniences of
democracy” that Madison wanted to avoid, inefficient.14 Our system of
government is mined with countless roadblocks and obstructions that make
significant change impossible. The rule of property is protected against
economic democracy.

This book examines how the Constitution was intentionally designed—
and continues to effectively function—just as the Framers intended: to
impede political democracy and prevent economic democracy. The
documentary evidence lays bare the purposefully inefficient design of the
US Constitution to protect both government and the capitalist economy
from democratic control, and how change can only be made by tearing up
the rule book and starting over again from the bottom up.

Time for Political Science to Catch Up with History
This is not a book of history but one of political analysis. That said, it is
impossible to understand the Constitution without understanding it as a
struggle over who would rule. Over the last 110 years, progressive and
social history scholarship has recovered the history of the Revolution from
the perspective of the “many-headed hydra,” or a common eighteenth-
century term for the tumultuous common people. However, my own field of



political science continues to be rooted in an ahistorical perspective, as if
none of the critics and opponents of the Constitution—even those who left
the Convention early and voted against it, native peoples, slaves, insurgent
leaders, and foreign observers—mattered. It’s as if the entire discipline has
yet to acknowledge what historian Carl Becker called the two questions of
the Revolutions: “[The first was] the question of home rule; the second was
the question … who should rule at home.”15

By shutting out these critical voices, the field of political science is
unable to explain why the Constitution is not up to the task of solving the
problems of today. We have yet to grapple with the emerging consensus that
it was designed to solve the pressing problems facing elites in the 1780s: by
suppressing demands for economic and political democracy from below and
preventing them from resurfacing.

It is startling how few political scientists have acknowledged the
Framers’ overt efforts to construct the Constitution to protect property,
despite more than a century of work by historians documenting this. There
are a few exceptions, such as Robert Dahl, the eminent originator of the
concept of pluralism and former president of the American Political Science
Association, who wrote late in life that “a substantial number of the
Framers believed that they must erect constitutional barriers to popular rule
because the people would prove to be an unruly mob, a standing danger to
law, to orderly government, and to property rights.”16 Today, Dahl’s Cold
War-era pluralist theory has become enshrined in the public vernacular of
contemporary representative democracy. This is ironic considering its
author highlighted the Constitution’s built-in anti-democratic and pro-
capitalist features.

To solve the problem of threats from below, the Constitution was
designed as the set of ground rules by which everyone else must engage in
politics. It is long past time for political science to analyze why our system
works or does not work, and for whom it works and for whom it does not.
As historian Herbert Aptheker insightfully pointed out, “when one moves
away from factual chronicling to analysis and evaluation, he enters at once
into the area of debate and controversy.”17



In his analysis of the Constitution’s design, Lazare shows that we prefer
to “blame anyone and everyone except the founders” when the system
refuses to change, even while we celebrate the Constitution as
unchanging.18 The greatest design feature in the Constitution—that it is
nearly impossible to change by amendment—becomes its greatest virtue.
That fundamental unalterability is the very root, not just of the lack of
political and economic democracy, but of the system’s inability to address
even the most basic problem or crisis: what I call the “constitutional pothole
problem.” While all local governments are expected to pave potholes and
keep the lights on, the federal government can’t even do that. The reason is
not due to failure, corruption, or lack of will. “Government in America
doesn’t work because it’s not supposed to work,” Lazare observed.19

Ordinary people therefore either seek to bypass government or protest
against it, while the elites continue on their way unmolested and
unconcerned about accountability for their crimes and neglect. As Ira
Katznelson, Mark Kesselman, and Alan Draper insightfully observe,
“[w]hen public power is unable to rule because it is gripped by deadlock,
private power rules in its place.”20 The design of the Constitution is the
cause of ever-creeping authoritarian rule by elites in the “private sphere”
who simultaneously exploit the rules of a system from which they continue
to be exempted. We live not merely under what Lazare called a
“dictatorship of the past” but of the present, in which the elites are
essentially outside of and above the state—which, as philosopher Hannah
Arendt described, is the basic feature of totalitarian systems.21 While our
system is not the Nazi and Stalinist Soviet systems Arendt was concerned
with, we nevertheless live under a class dictatorship in which the right of
property is above the state, protected as the supreme law that trumps all else
—even the very survival of the planet, as rapidly worsening climate
catastrophe is ignored to protect the property rights of the owners of fossil
fuels.

The historical record is clear: the Constitution was designed by elites
with differing property interests but a shared class interest to give
themselves a minority veto over any efforts to change the system. The



Framers believed that property should rule, and if property was to share
power with the people (democracy), property should have the final say.
Gouverneur Morris made the elite interest in government clear at the
Convention, writing that “property was the main object of society. … If
property then was the main object of Govt. certainly it ought to be one
measure of the influence due to those who were to be affected by the
Government.”22

The Framers were of one mind when it came to serving their shared
elite economic interests. Their letters, debates, pamphlets, and speeches all
contained fascinating discussions of political economy or how government
related to the economy. While considered as propaganda for the service of
the ratification campaign, historian Charles Beard called the Federalist
Papers a “remarkable work as a study in political economy.” It described
how the new system contains the powers “to break the force of majority
rule and prevent invasions of the property rights of minorities” and
“restrictions on the state legislatures which had been so vigorous in their
attacks on capital.”23

What is illuminating about reading James Madison’s notes, revised later
in life, and those of William Jackson, Secretary of the Convention, as well
as other incomplete notes smuggled out of the Convention by dissident
delegates John Lansing and Robert Yates, was that unlike letters, journal
entries, and pamphlets, the Framers felt secure enough to speak honestly
and were plainly assured that the order of secrecy would prevail. Luckily
for us, there were cracks in that secrecy giving us a record, filtered
nonetheless, of their closeddoor debates and deliberations.

The need for a new national government that would be empowered to
constrain the democratic impulses of the “people out of doors” runs through
many of their private letters, records of the revolutionary and Confederation
Congress, drafts and reports on the Articles of Confederation, notes from
the Constitutional Convention, debates of the state ratifying conventions,
published articles such as the Federalist Papers, and the observations of
some who attended them. This book relies heavily on all of these
documents.



The design of the Constitution was the outcome of the war between
democracy and property at the end of the eighteenth century, a war
overwhelmingly won by property.24 Today we commonly believe that any
preference given to property is a result of favoritism, conflict of interest,
“big money,” or some other misalignment of the Constitution. But we have
it entirely wrong. In the late 1920s, historian Vernon Louis Parrington
explained that the apparent plutocratic character of the system was not a
departure but a realization of the Constitution. Rather than creating a
democracy, “it had been conceived in a spirit designedly hostile to
democracy … erected as a defense against the democratic spirit that had got
out of hand during the Revolution.”25 It was, after all, Thomas Jefferson
who insisted that “an elective despotism was not the government we fought
for.”26

The notion that the Framers strove to design a Constitution that served
the “general will,” “public interest,” and “the people” without distinction of
economic interests is simply untrue. In their letters, pamphlets, speeches,
and notes, nearly all the Framers speak explicitly about “the many” and “the
few” and other like categories that denoted their awareness and concern
about the existing and growing class divide and the tensions it caused. We
now know that they and their Anti-Federalist opponents knew this
intuitively. It was reflected in the growing class divide in income, wealth,
property, and political power. Jackson Turner Main concluded from his
study of these issues at the time of the Revolution that “the great
distinctions between rich and poor, and the concentration of property, are
decisive evidence of the presence of an economic class structure.”27

We have not merely taken for granted the relationship of democracy to
the Constitution.28 The true meaning of the law lies behind the words and is
found, says Blackstone, in “the reason and spirit of it; or the cause which
moved the legislator to enact it.”29 For Beard, we can only understand the
unspoken purposes of the Constitution “by a study of the conditions and
events which led to its formation and adoption.”30 Those conditions, he
reminds us, were those which demanded order, good credit, and economic
development. The Framers, he wrote, “were not philosophers, but men of



business and property … they had no quarrel with the system of class rule
and the strong centralization of government which existed in England.”31

It was no less than President Woodrow Wilson, one of the few chief
executives to have taught either law or political science, who urged us to
separate the reality from the myth of the Constitution more than a century
ago. Wilson said that ratification was followed with the end of criticism and
an “undiscriminating and almost blind worship of its principles.” For
Wilson, the concentration of power in the legislative and executive branches
at the time “have broadened the sphere and altered the functions of the
government without perceptibly affecting the vocabulary of our
constitutional language.” Wilson was quite blunt in pointing out that “we
are really living under a constitution essentially different than that which we
have been worshipping as our own peculiar and incompatible possession.”32

Understanding the “reason and spirit” of the Constitution is the project
of this book: to synthesize what we know about why the Framers said they
designed the Constitution the way they did, and in order to understand why
the Constitution works for the elites and not for the rest of us. In short, the
first three words of the Constitution, “We the People,” could more
accurately read, “We the Elites.”

A Note about Terms and Sources
Words matter and because they matter more than they sometimes should, I
have attempted to use recognizable, commonly used words that can
stimulate mutual understanding rather than division.

Economic democracy is my preferred term for any post-capitalist
economic system which is run democratically by the people who are
affected by the functioning of that system. The terms democracy and
economy as commonly used are heavily loaded with meaning and often
thought of as referring to representative democracy and the capitalist
economy respectively. This is contrary to my intended meaning.

Elites is my substitute for the ruling class or bourgeoisie. They were
often also called “the few,” “aristocrats,” “junto,” “aristocratic junto,”



“natural aristocracy,” “well-born,” or the “better kind of people” by their
opponents. The elites had few words they used to describe themselves
because they were mostly talking with one another and didn’t need to speak
to what was already evident.

I use the terms economic majority, small farmers, subsistence farmers,
laborers, mechanics, and slaves to refer to the components of the working
class, and working class when the discussion turns explicitly to capitalism
and the class system. I also reference the wide variety of terms used by
elites at the time of ratification, including “the many,” “sorts of people,”
“meaner sort,” “people out of doors,” “rabble,” “tyranny of the majority,”
“anarchy,” “mob,” “democratic spirit,” and the “hydra” who sought
“disunion,” “breakdown,” and other “catastrophes”. If you want to see a
long list of derogatory terms for the working class you’ll find them in the
1786 book-length poem The Anarchiad. Historian Roger Brown insightfully
examines these different terms and the framing used, concluding that they
represented “limited popular risings against specific unpopular or unwanted
policies, not a generalized breakdown of law and order.”33 I would venture
to go further: that these risings reflect a different idea of a political and
economic system, one controlled by the vast supermajority of the common
people and which serves their interests.

The word majority is also distorted in meaning because, while we are
told that our system operates on majority will, it most often actually runs
according to the will of the minority (another term that requires
explanation). Here I use majority to imply the economic majority of people
who have little or no power in the workplace other than to withhold the sale
of their labor. In this book, majority simply implies the outcome if the vast
proportion of the people were actually allowed to genuinely meet, debate,
and decide what they wanted, rather than have it decided for them by
appointed and elected representatives.

Likewise, minority today is closely associated with the idea of a
segment of the population distinguished by their racial, gender, sexual, or
other identity. As used in this book, minority does not in any way mean



demographic minority but rather the elites: the small proportion of the
population that hold political power and own the economy.

The reader will frequently come across the word property, and rarely the
words capital or capitalism. Many people who do not own property aspire
to, although the vast supermajority of those who do own only a tiny sliver
of the total property. But this is beside the point. Property is not meant here
to refer to the tangible property of buildings, factories, houses, financial
securities, etc. Rather, it refers to the economic system of capitalism, which
places the highest priority on the exploitation of human labor and nature for
profits and social control, and on the acquisition, growth, and protection of
property.

Our version of a republic could be described as a representative
democracy, a hybrid arrangement in which members of Congress are now
elected directly, two are indirectly elected by the electoral college, and the
rest are appointed. Our representative democracy is only a democracy for
those representatives who have the exclusive power to make the decisions.
Of course, our capitalist economy is entirely undemocratic, even tyrannical,
and has only those who own the economy as self-appointed representatives.
A more apt term might be res plutocratica or for the plutocrats, the word
drawn from the Roman god Pluto, the god of miners, wealth, and the
underworld. Plutocrats are, after all, the ruling class elites who wrote the
Constitution to serve their interests for “our Posterity” as they promised in
the Preamble.

I use a class analysis of the Constitution to understand how the Framers
themselves saw politics through the lens of their own elite class. Reading
the memoirs, letters, notes, journals, speeches, pamphlets, articles, and
plans of the Framers and other elites of the time demonstrates that they
already had a class analysis of their own—from above as elites.34 One
hardly need to go looking for a class-conscious ruling class, it was already
there.

Finally, I attempt to keep all the primary texts as they appear in the
original. Don’t be alarmed if you see many of the Framers’ texts filled with
excessive unnecessary capitalization, run on sentences, or other



grammatical issues. That’s how they wrote, or at least as it was transcribed
into print.

While there is no bibliography, full references are given the first time a
source appears in a chapter. All letters, notes, and reports written by the
Framers that can be publicly found online do not include a full reference but
only the title and date. In the footnotes, some of the transcripts of the
Constitutional Convention are referenced as appearing in M. Farrand (ed.)
(1966 [1911]). The Records of the Federal Convention of 1787. New
Haven: Yale University Press, Vols. 1–3 are referenced as the name of the
Framer, the date, in M. Farrand, RFC, 1911, volume number, and page
numbers.

Lastly, I use shorthand references to the Constitution in the text. Since I
refer to the Constitution many times through the book I use the following
shorthand for references to the Articles: Article number in Roman numerals,
and section and clause numbers in Arabic. For the amendments I use:
Amendment and section numbers, if they exist, in Arabic numerals. For
example, Article I, Section 1, Clause 1 would appear as I.1.1 and
Amendment 26, Section 1 would appear as 26.1.
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The Framers’ Vision

Those who stormed the US Capitol on January 6, 2021 held signs, posted
memes to social media, waved the US and revolutionary-era flags, and
chanted slogans that gave the impression that they were defenders of the US
Constitution. The paradox is obvious—their assault on a branch of our
constitutional system of government to restore the President to an office for
which he had not won re-election was, in fact, an assault on the
Constitution.

Which constitution did they think they were rising up to defend?
One of the greatest sources of confusion in the USA is over which

constitution we were given, which one we have, and which one governs us.
That there are multiple answers to these questions has more to do with
ideology than with the fact that few have actually read the terse document,
let alone studied its meaning.

Far-right seditionists mistakenly think the Constitution grants them the
right to overthrow the government by force. They apparently have not read
that “[t]he Congress shall have Power ... To provide for calling forth the
Militia to execute the Laws of the Union, suppress Insurrections and repel
Invasions” (I.8.15). Also possibly overlooked is the “guarantee to every
State in this Union a Republican Form of Government, and shall protect
each of them against Invasion; and on Application of the Legislature, or of
the Executive (when the Legislature cannot be convened) against domestic
Violence” (IV.4). Those engaged in an insurrection to overthrow the
Congress believe they were authorized to do so by the same Constitution
that prohibits threats of domestic violence against our “republican form of
government.”



Those assembled on the steps of the Capitol who sought to defend the
government while attempting to overthrow it turned the Constitution into
the exact opposite of what it says and means. The document enshrined an
unlimited liberty to do whatever one wants with their private property,
while also preventing anyone from changing it. What the January 6th
insurrectionists overlooked is that the people out of doors, the common
people, do not have the right “to alter or to abolish it, and to institute new
Government,” a right once offered in the Declaration of Independence and a
couple of revolutionary state constitutions but denied to us since 1787.

Their mistake is not unusual. Most people have little understanding of
what the Constitution says, what it means, and why it was written the way it
was. We say the Framers had a “vision” but few understand what it was.

Waiting for Change
The Capitol insurrectionists are not alone. Liberals commonly think the
Constitution was designed to give us rights, even unlimited rights. Liberals
are less interested in altering or abolishing the government than in holding
it accountable. Liberals insist on receiving the promise of a government that
serves everyone equally. They seek to use one part of the government to
make the other follow the rules. Liberals think of the Constitution as
“living”; as changeable whenever the times necessitate change.

For my entire lifetime, liberals have seen themselves as the guardians of
a woman’s right to choose an abortion. Failing to secure that right in either
federal law or by most state legislatures, they turned futilely to the Supreme
Court. The right to privacy, found nowhere in the text, was found to be
implied in the 1973 case of Roe v. Wade. Today, when Supreme Court ruling
after ruling have whittled away access to safe and legal abortions, liberals
still hold on tightly to the hem of the justices’ robes waiting for that right,
now all but dissolved under the bright lights of judicial review, to be
restored to women.

Every four years brings a rush of excitement about the prospects of
change. Those on the left of the Democratic Party, frustrated with dashed



hopes and unfulfilled promises, field a candidate who will change the party
and bring deeply rooted change to the country. Like clockwork, those too
timid to work outside the system see their insider candidate derailed and
sidelined, the system restored, and the possibility of change evaporate as
they mark their ballots while holding their nose for the “least worst” option.
And when change does not come we turn on ourselves and one another.
Somehow we never seem to get it right. We had the wrong message. We
weren’t organized well enough. We were divided. They turned
confrontational and violent. In the face of failure many turn away in
frustration, disgust, or distrust. Left behind are those that believe in the
Constitution, trust it to allow change, and restore its legitimacy.

And when change does come, it is almost always a watered down
version of what was demanded, diluted in the course of dragging it around
and over the innumerable roadblocks and impediments of the system. An
amendment that supposedly abolishes slavery but leaves slavery intact in
the case of prisoners, is held up to reaffirm the faith that the system can be
changed by using the Constitution.

Admirers of the Constitution rarely grasp that the Constitution we have
is an eighteenth-century rule book written in secret by 55 white men, of
whom only 39 signed, 13 left, and 3 refused to consent to. These 55
achieved what previous plans to control their states and the previous
confederation had failed to achieve through elections.1 These Framers
needed a new system that would let those like them write the rules for how
we are governed. Divided among themselves along varying competing
interests, the Framers unified around the need to leave government to those
like them with property and wealth.2 Of the 70 delegates, about a third
could be considered rich, nine of moderate wealth, and the remaining well
off.

The Constitution is a rule book written in 1787 that still dictates how we
govern ourselves in the twenty-first century. Our world has changed
dramatically since 1787, but the Constitution is virtually the same. It is a
rule book written by those who distrusted democracy and the people who
would wield it, if they were allowed to rule. Madison distinctly warned



against the people governing themselves, something proposed by “those
who contend for a simple Democracy, or a pure republic, actuated by the
sense of the majority.”3 These “people out of doors” (or the common
people) were denigrated and feared as the mob, rabble, and Jack Tar (a
derogatory terms for sailors). Power was only for those who could pass
through the entrance reserved for the people “in doors.” Political scientist
Michael Parenti observed that “democracy is a social order with a social
class content” the Framers feared could be used by the economic majority.4

The best security against such risk is to ensure that the vast majority of the
population have little power to use the Constitution to make change in their
economic interests.

In their straightforward case against the Constitution, law professors
John Manley and Kenneth Dolbeare show that it was designed and still
functions “to permit political participation but prevent democracy in the
United States” and is the cause of the innumerable political failures and
crises we face today.5 Although this could have easily been written today, it
was written in 1987. Since then nothing has changed and perhaps the
situation is now even worse.

“Partisanship,” conflicts between the two dominant parties over
factional interests that impede “compromise,” is the great phantom menace
of American politics today. Whenever the winning party fails to deliver on
its promises the cause given, without fail, is partisanship. A passage from
the popular and profitable musical Hamilton: An American Musical gives us
a glimpse into the first partisan divide of the new Washington
administration over credit, banking, and taxation. There is a telling debate
between Secretary of the Treasury Alexander Hamilton and Secretary of
State Thomas Jefferson and Senator Aaron Burr. Hamilton mocks Jefferson
“Doin’ whatever the hell it is you do in Monticello?” Burr then comes to
Jefferson’s defense by mocking Hamilton because “Wall Street thinks
you’re great | You’ll always be adored by the things you create.” Thus is
captured the partisan divide among elites: slave-based agricultural v.
financial capitalism.



Dividing Power, Preventing Democracy
To avoid the mortal threat to compromise we are taught that the Framers
established a system of “limited government” armed with “checks and
balances” that would prevent any one class, faction, party, or power-hungry
despot from dominating, thereby protecting the “liberty” of the “majority.”
George Washington, James Madison, Alexander Hamilton, Gouverneur
Morris, Robert Morris, Elbridge Gerry, John Jay, and other Framers
repeatedly expressed the need to check the ambition and tumult of struggle
over power by factions.6

These partisan elite factions drew on the system of separated powers
between king, aristocracy, and “democracy” described by the Roman Cicero
in De Republica7 to replace the decentralized Articles of Confederation
which lacked sufficient minority checks and allowed the people to have too
much influence over the states.8 The Articles decentralized power in such a
way as to allow the common people too much influence. Such power was a
fatal flaw to James Madison, who found it running through the
confederacies of the past leading to dissolution and defeat by stronger, more
centralized powers.9 The only solution, Madison would repeat time and
again for the next several years, would be to replace the Articles with a
Constitution that constrains political democracy and prevents economic
democracy.

They also drew from Montesquieu’s idea in The Spirit of the Laws that
dividing power allows elites to successfully suppress any rebellion and
remain in power.10 John Adam had earlier realized this model, based on
what was called the Whig theory of separation of powers, in Massachusetts’
revolutionary state constitution designed to protect the “natural aristocracy
among mankind.”11 From them we have our “mixed system of government”
driven by their distrust for the people out of doors to govern themselves and
for the Constitution to prevent them from doing so.12

Anti-Federalists opposed the system of mixed government. The
pseudonymous Brutus warned his readers that the Constitution will



establish what “will literally be a government in the hands of the few to
oppress and plunder the many.”13

A coalition of convenience among the different competing factions of
property-owning elites—slave owners, merchants, bankers, traders,
creditors, and large landowners—wrote the rules of our constitutional
system in order to protect property; the same rules by which everyone else
has to operate to this day. According to J. Allen Smith, the Constitution was
designed to “establish the supremacy of the so-called upper class.”14 As
Smith put it so well so long ago, “[i]n the United States at the present time
we are trying to make an undemocratic Constitution the vehicle of
democratic rule. … It was framed for one purpose while we are trying to
use it for another.”15

Capital’s Constitution
On January 30, 2013, in his last speech to the Senate before taking up the
position of President Obama’s Secretary of State, long-time Senator John
Kerry fired a shot across the bow of deep-pocketed interest groups. These
groups, he warned, use their power “to set the agenda, change the agenda,
block the agenda, define the agenda of Washington”16 by which all who
enter the political arena must agree to struggle over interests and power.

This reality of economic power being translated into political power is
not an aberration, distortion, or tarnishing of the Constitution. The rules of
Senator Kerry’s Constitution not only make this awesome power of big
money possible but expected and protected, particularly by Article I, the
1st, 4th, 5th, and 14th amendments.

Take the 1st amendment, for instance, which protects lobbying as a
constitutionally protected right to “petition the Government for a redress of
grievances.” As the Supreme Court is increasingly fond of reminding us in
cases stretching from 1976 Buckley v. Valeo to the more recent 2010
Citizens United v. FEC cases, using money to buy elections is similarly
protected “speech.” This was made possible by the 1819 Trustees of
Dartmouth College v. Woodward case which protected its 1769 corporate



charter as inviolable property thereby granting an early constitutional right
to property.

Money is the symptom, not the cause, of the fatal problems our
constitutional system of government faces today. The overwhelming power
of those with money is the expected outcome of the Constitution’s
extension of rights to property. Those rights are numerous and well
shielded. Creditors, landowners, merchants, ship owners, and slave owners
all have their own clauses in the Constitution. These particular interests are
enveloped in the larger protection for property itself, written by the bosses,
for the bosses in 1787 and today. The Constitution is the wellspring of the
big-money threat, not its target. Rather than a shield against the power of
deep-pocketed elites, the Constitution was designed as armor to protect
them for “posterity” as the Preamble promises.

Most people have been miseducated to believe that the Framers created
a democratic system of majority rule in which the majority of the people
actually do rule. Fearing the outcome of the Revolution, Gouverneur Morris
spoke for his fellow elites when he feared “we shall be under the worst of
all possible dominions; we shall be under the domination of a riotous
mob.”17

This myth of democracy sits paradoxically with the fact that the
Constitution established a capitalist economic system that is not even
remotely governed by the will of the majority, nor does it serve the
majority’s interests. The economic system, owned by the few and serving
the interests of the few, is a sort of inverted mirror to the myth of political
democracy.

The Constitution’s numerous minority checks assure the elites that
democracy will never get in the way of capitalism. Because the Framers
understood that the greatest threat to property was too much democracy, the
solution was to design a system with little democratic control. The formal
system of representation instead provides limited access to power while
installing the means to continuously check, divide, isolate, and override the
majority will.



A Shared Interest
A little more than a century ago, Columbia University historian Charles
Beard’s much debated 1913 book, An Economic Interpretation of the
Constitution, argued that the Framers designed the Constitution to favor
their own class interests. Beard’s thesis survived an onslaught of attacks for
decades after it was published and continues to prove hard to dismiss more
than a century later. Beard’s research, based on incomplete records, showed
that some of the Framers stood to profit personally from the new
Constitution when their outstanding debts were repaid, a point his critics
have used to deflect from his more important observation that their design
of the Constitution served their shared class interests. Beard didn’t do
himself any favors by focusing on the immediate personal interests of a
number of the Framers.18

Beard’s insight was that the Framers set aside their different and at
times competing, contradictory, and varying interests to recognize their
shared interests as members of the elite.19 The elites unified around the
recognition that they were stronger if their factions cooperated in an
alliance of “class-conscious leaders.”20 Doing so allowed them to establish a
new federal system of government that would set up, manage, and protect
property. As a result, they designed an economic document that integrated
their diverse economic interests into one set of rules protecting all forms of
property from the ravages of economic democracy.21

Take Framer Robert Morris, for example. Now nearly forgotten due to
his scandalous term in office during the Revolution, bankruptcy, and stint in
debtor’s prison before dying nearly penniless, Morris was more influential
than Washington, Madison, and Hamilton at the convention despite saying
very little. About a quarter of the delegates had done their banking with
Morris, who had also hosted George Washington and his slaves in one of
his houses in Philadelphia.22 One of his closest business associates, James
Wilson, was among the handful of the most influential and active delegates.
The delegates represented a slender slice of the upper elite of the country
with all its varying and competing concerns.23



In Federalist #10, Madison urges his fellow elites to set aside their
competing interests (e.g., “faculties”) and unify around the shared
“uniformity of interests” of property. “The protection of these faculties is
the first object of government. From the protection of different and unequal
faculties of acquiring property, the possession of different degrees and kinds
of property immediately results.”

The Framers’ recognition of their shared class, rather than personal,
interest, is portrayed in how public debt was addressed 30 days before the
Convention ended on August 18th at the urging of the Committee of Detail.
Here the Framers did not line up according to their personal interests, some
not even holding any securities still supporting debt repayment. By one
estimate only four who had a personal stake as creditors supported adding
this to the Constitution.24

The Framers were quite explicit in their efforts to construct a new
Constitution to serve their class interests.25 They demonstrated that the
victor doesn’t just write the rules, they write the constitution by which the
rules can be made.26

Depredations of the Democratic Spirit on Property
By the end of the tumultuous American Revolution, the elites were on the
ropes in many of the states. Rather than the “domestic tranquility”
celebrated in the Preamble, conflict and struggle was widespread.
Organized small farmers and their allies managed to revise most of the state
constitutions to make them more democratic, pushed through laws that
allowed paper money to be used to repay debts taken out in coins made of
valuable metals, established land banks, reduced property requirements to
vote or hold office, put controls on prices, and began to phase out slavery.
Particularly in the New England states, farmers organized into local town
and county conventions that frequently sent instructions and “memorials”
(what they called petitions) to their state legislatures outlining their
demands. When ignored they quickly formed militias, marched into towns
and state capitols, confronted elites, surrounded courthouses and legislative



buildings, and even carried out armed attacks. The end of the Revolution
did not mean the end of the rising of the ordinary people, the “people out of
doors.”

Some states were in such turmoil that it sparked an existential crisis for
local elites. Volunteer militias carried out armed protests against a couple of
state governments and Congress, armed farmers protested against
foreclosures of their farms for outstanding debts and taxes that would force
them to repay debt speculators, Native Americans mounted organized
resistance to violent white squatters, and slaves rose up on numerous
occasions, even joining up with the British. The shortage of workers kept
wages high and cheap land kept the supply tight. In the midst of these
conflicts, few elites were willing to invest and looked overseas for
investment opportunities.

The Revolution had turned the world upside down and the elites were
unsure how to get it back upright. Several failed attempts to amend the
Articles of Confederation, the first constitution, left the states empowered
and Congress weak. Some wanted to give Congress the power to tax, pay its
debt, and set up an army to use against farmers, native peoples, and slaves.
Having failed, when they arrived in Philadelphia in May 1787 the Framers
almost immediately threw out the entire Articles and replaced it with the
Constitution. In doing so they shifted power upwards to the new national
government, giving it concentrated powers stripped from the states.

The Constitution became the conservative reaction to the radicalism of
the Revolution. As historian Staughton Lynd observed, “the Constitution
was a settlement of a revolution. What was at stake … was more than
speculative windfalls in securities: it was the question, what kind of society
would emerge from revolution when the dust settled, and on which class the
political center of gravity would come to rest.”27

The Constitution brought relief to many but none more so than
Hamilton, whose political power would be fueled by the economic powers
of the Constitution. He understood its promise, writing in unpublished notes
to himself that the “commercial interest” will recognize that the
Constitution will protect and extend trade, providing



the good will of most men of property in the several states who wish a
government of the union able to protect them against domestic violence
and the depredations which the democratic spirit is apt to make on
property; and … the hopes of the Creditors of the United States that a
general government possessing the means of doing it will pay the debt of
the Union.28

The fear of the unwashed majority with their hands on the reins of
power instilled fears of “leveling,” a reference to an early principle of
socialism in which the property of the rich is expropriated and redistributed
to the poor, and other obstructions on property and the erosion of elite
power resulting in “anarchy” and “despotism” of majority rule.29

The End of Government
The Constitution protected all forms of property, even those not yet
imagined. It contained numerous protections for slavery, federal assumption
of state and Confederation debt, setting state boundaries, and regulating
shipping, trade, and tariffs. Most of all, the enumerated and implied powers
of the Constitution were backed up by the hammer of Article VI that made
the Constitution and the national “federal” government it established the
“supreme law of the land.” The design of the Constitution was intended to
both govern the population by constraining the vast majority’s capacity to
self-govern and protect all forms of property, whether it be financial, land,
or slaves.30

The Framers, particularly Hamilton and Madison, took their inspiration
from British doctor and philosopher John Locke very seriously. Locke saw
property as the purpose of government, even going so far as to argue for the
right to alter, change, or abolish a government that violates property.
“Government has no other end but the preservation of property,” he wrote.
This is “the end of government.”31

The one form of property that fared best of all—without ever being
explicitly mentioned—was the owning of human beings as chattel slaves.
Slavery was central not merely to the political but also the economic



system. The word “slavery” may not appear in the Constitution—what
historian David Waldstreicher called “a consensus to be silent”—but it is
woven into every facet of how the system was designed and still governs
today. Every issue over voting, taxation, the electoral college, the
relationship of the states to one another, and national security were all
rooted in how to govern slavery.32

The Constitution was designed not merely to protect slavery as a
separate economic model but as integral to the basic right of what
Waldstreicher called the “power over other people and property (including
people who were property).”33 As a result, divisions between the elites of
Northern and Southern states were not about size but about how many
slaves resided in each of them. Even Madison admitted as much:

[T]he States were divided into different interests not by their difference
of size … but principally from the effects of their having or not having
slaves. These two causes concurred in forming the great division of
interests in the U. States. It did not lie between the large & small States:
It lay between the Northern & Southern.34

Despite these divisions of interest, the delegates shared an interest in
protecting all forms of property—especially slaves. Responding to
proposals to prohibit or tax the importation of slaves, John Rutledge and
Charles Cotesworth Pinckney encouraged fellow delegates to recognize that
they all had a shared interest to preserve slavery as they stood to profit from
selling slave-produced goods and carrying the slaves on their ships.35 The
personal interests of the Framers was not the issue but, according to Lynd,
rather “an alliance between Northern ‘personalty’ and the particular form of
‘realty’ which dominated the South.”36 The Constitution “represented not a
victory of one over the other but a compromise between them.” The
Framers set aside all of their varying, and even conflicting, interests over
not only slavery but also the impost (e.g., tariff), export and import trade,
land and securities speculation, land taxes, and debt relief.37



Slaves were and would long remain the most valuable form of property
in the country. In 1860, the total value of all the slaves was $4 billion,
double the value of the South’s entire farmland valued at $1.92 billion, four
times the total currency in circulation at $435.4 million, and 20 times the
value of all the gold and silver then in circulation at $228.3 million.38

Slavery was a national (even global), not a sectional, asset.
The shared interest in preserving slavery can be seen in the lack of

discussion of the issue until late in the Convention. Between May 14 and
June 19 it was only debated when discussing the apportioning
representation. The report issued by the Committee of the Whole made no
mention of it and none of the 23 resolutions sent to the Committee of Detail
on July 23 and 26 mentioned it. Northern delegates even removed the two-
thirds supermajority requirement to pass a navigation act in exchange for
delaying a ban on the importation of slavery: “The Migration or Importation
of such Persons as any of the States now existing shall think proper to
admit, shall not be prohibited by the Congress prior to the Year one
thousand eight hundred and eight, but a Tax or duty may be imposed on
such Importation, not exceeding ten dollars for each Person” (I.9.1). As
with this passage, the words slave or slavery do not appear at all in the final
text.39

The Constitution does not only protect chattel slavery as property but it
protects all property. The Constitution does not only protect slavery as a
system of labor exploitation but it protects all forms of labor exploitation.40

This is the same Constitution that remains virtually unchanged today. While
most of the population, excluding prisoners, has been freed from slavery by
the 13th amendment, we remain in a system that forces us to work to
survive, that places property supreme over human needs, and that prevents
the supermajority from changing it.

A Majority United by a Common Interest or Passion
While the Framers designed the Constitution to protect property, not all
property was protected in the same way. While land was cheap and



relatively accessible, the country was hardly egalitarian. There existed
extreme divisions of wealth, power, and property at the time of the
Constitutional Convention. While many free white men owned some form
of property, most commonly small plots of land on which they worked as
subsistence farmers on the margins or outside the commercial market, most
were cash poor. The limited tax records of the time showed that only a
small percentage owned large concentrations of tangible property, including
human slaves, and possessed the majority of the wealth.

Concerns about the growing number of subsistence and tenant farmers
and landless men alongside the immense wealth of the merchant and landed
elite, many of whom owned huge tracts of unused western land often in
several states, were on the rise. Elites were increasingly denounced as a
“junto” of “aristocrats” by Anti-Federalist small farmers who battled against
great economic wealth being further translated into vast political power.41

Cato’s 1723 letters, which may well have been written by insurgent small
farmers in the late 1790s, warned that concentrated wealth is dangerous
because it creates an inequality of power and dependency while threatening
to “destroy, amongst the Commons, that balance of property and power,
which is necessary to a democracy, or the democratic part of any
government.”42

While the call to constrain the concentration of economic power before
it swamps political power was there even before the Constitution, it re-
emerged in the early and late 1800s, during the great depression, and in the
1960s, and is still widespread today.

The country was born with two classes: elites and workers. The vast
majority of the population during the Critical Era of the period between the
end of the Revolution and the Convention were the so-called “freeholders,”
the small farmers who owned their small plots and mostly produced for the
subsistence needs of their families and local communities, using barter and
cashless reciprocity at a distance from regional markets. As farmers they
were also workers, with the unique characteristic that they worked for
themselves, keeping and consuming most of what they produced. These
small subsistence farmers were the largest segment of the working class



which also included unskilled rural and urban laborers, skilled artisans and
mechanics of the towns, indentured servants, and especially slaves who
worked without pay.

The propertied elites included slave owners, merchants, bankers,
creditors, absentee landowners, and large farmers who produced for distant
markets in port cities and Europe, and comprised a much smaller class. It
was by and for them that the Constitution would be designed and they alone
that it served.

Neither Hamilton or Madison hesitated to explicitly identify the class
structure of the country and both feared the outcome of unconstrained class
conflict. Madison believed that the class divide of the country was
uncontrollable without a strong centralized national government that could
restrain yearnings for political democracy and prevent further efforts at
economic democracy. He spent years working out his own class analysis
from an elite perspective.43 In April 1787, just before the Convention began,
Madison made explicit the class hierarchy: “All civilized societies are
divided into different interests and factions, as they happen to be creditors
or debtors—Rich or poor—husbandmen, merchants or manufacturers —
members of different religious sects—followers of different political leaders
—inhabitants of different districts—owners of different kinds of property
&c &c.”44

Madison would carry his analysis into Federalist #10, warning that “the
most common and durable source of factions has been the various and
unequal distribution of property. Those who hold and those who are without
property have ever formed distinct interests in society.” The danger, he
warned, was the lack of minority checks on the economic majority: “In
republican Government the majority however composed, ultimately give
the law. Whenever therefore an apparent interest or common passion unites
a majority what is to restrain them from unjust violations of the rights and
interests of the minority, or of individuals?”45

As voting became universal the majority would flex its power. “An
increase of population will of necessity increase the proportion of those
who labour under all the hardships of life, & secretly sigh for a more equal



distribution of its blessings.” As a result, Madison focused on how to
prevent or restrain the powers of the economic majority.46

These concerns were responses to the ongoing struggles over
inequalities of wealth and power expressed by demands for land banks,
paper money, and regulation of prices and wages.47 As the 1786–7 Shays’
Rebellion of insurrectionary farmers in Pennsylvania brewed, Henry Knox
warned Washington:

In some of the counties, one fifth part of the people of little or no
property are dissatisfied, more with their pecuniary than their political
circumstances, and appeal to arms. Their first acts are to annihilate their
courts of Justice, that is private debts—The Second, to abolish the public
debt and the third is to have a division of property by means of the
darling object of most of the States paper money. A Government without
any existing means of coercion, are at a loss how to combat, or avert a
danger so new & so pressing.48

Lacking the “means of coercion,” the elites desired a new system of
government that could not merely suppress but prevent such dangers.

Early in the Convention, Edmund Randolph described the Framers as
meeting on “the eve of war,” a reference to the recent Shays’ Rebellion of
“regulators” in Massachusetts. Fearing that rule of the people “swallows
up” the other branches, he urged “sufficient checks against the
democracy.”49 Democracy was on the minds of the Framers but they held
the economy close to their hearts. We cannot understand the undemocratic
Constitution without understanding the capitalist Constitution.

Randolph pointed out that “[t]he chief danger arises from the
democratic parts of our constitutions,” a reference to the state governments.
Praising two of the states that contained more restraints on democracy, he
added that they are “yet a stronger barrier against democracy, but they all
seem insufficient.”50 For the Framers the corrupting influence of power only
worked in one direction: from the bottom up.



Distrust of democracy led Madison to want to replace the Articles of
Confederation and majority rule as “evil.” In designing a new system,
democracy was to be prevented at all costs. The ease by which laws could
be repealed, changed, or replaced was a threat to be avoided by limiting
who could rule.51

Those Who Own the Country Shall Govern It
In Federalist #10, Madison endorsed the Constitution as the best means for
regulating class conflicts in favor of elites. “The regulation of these various
and interfering interests forms the principal task of modern legislation, and
involves the spirit of party and faction in the necessary and ordinary
operations of the government.”52

Madison proposed making the system impervious to change in order to
indefinitely protect the privileges and power of the “opulent” minority “to
last for ages.” While the landed elite were predominant now, he pointed out,
“when the number of landholders shall be comparatively small, through the
various means of trade and manufactures, will not the landed interest be
overbalanced in future elections, and unless wisely provided against, what
will become of your government?”53 This was a warning that “demography
is destiny.” Minority checks were essential because future population
growth would make the propertied elite a smaller and smaller fraction of the
population, causing it to be outvoted by larger and larger margins in
perpetuity. If that happens it would be powerless to prevent the propertyless
majority from voting for and implementing forms of economic democracy
that would put their property and power at risk.54 For Madison, the
Constitution should control “the conflicting feelings of the Class with, and
the Class without property.”55

Hamilton shared Madison’s concern with the dangers of class conflict.
In his notes for a speech at the Convention, Hamilton observed that:

Society naturally divides itself into two political divisions—the few and
the many, who have distinct interests. If government in the hands of the
few, they will tyrannize over the many. If (in) the hands of the many, they



will tyrannize over the few. It ought to be in the hands of both; and they
should be separated. This separation must be permanent. Representation
alone will not do. Demagogues will generally prevail. And if separated,
they will need a mutual check. This check is a monarch.56

What makes Madison’s Federalist #10 so illuminating is that it was a
tacit admission that the balance of power was not then in the elites’ favor. It
is a classic treatise on the role of class conflict over both government and
economy from an elite perspective. Because he has his own theory of class
conflict, it is hardly surprising the Madison has been called the “Marx of
the ruling class.” Madison is quite forthright about how class structure
informs the Constitution.

Propertied elites had seen their powers constrained in most of the states
and were similarly checked in the Confederation Congress. Calling first for
a convention to fix the Articles of Confederation they then almost
immediately threw them out and wrote an entirely new constitution that
placed the people further from the reins of power without entirely being
excluded.57 The Framers co-opted the tactics of their adversaries, “adopting
the methods of the revolutionary leaders who had used extra-legal and
extra-constitutional bodies to achieve independence.”58 While supporters of
the Articles agreed that some adaptations were needed, they opposed the
elites’ effort to either transform it into a national government with coercive
powers over the states or replace it altogether.

Madison and the other Framers implicitly drew from Adam Smith’s
observation that “[c]ivil government, so far as it is instituted for the security
of property, is in reality instituted for the defence of the rich against the
poor, or of those who have some property against those who have none at
all.”59 The Framers didn’t design the Constitution according to abstract
principles of “liberty” or “limited government,” let alone “democracy,” as
we are told. Rather, they designed it as a two-pronged strategy of survival
for elites in a time of bitter and turbulent class conflict.60 First, it would give
the elites an indefinite and unchangeable weapon in their battle with well-



organized and powerful small farmers to impede democratic control of the
state in order to prevent “agrarian law.”

Secondly, the powerful national government they set up would protect
and promote a national capitalist economy. The economy would be placed
outside the reach of the majority and even beyond the limited and uneven
democratic impulses of some of the states.

In effect, the Constitution was designed to impede political democracy
and prevent economic democracy. John Jay provided the logic for such as
system: “Those who own the country are the most fit persons to participate
in the government of it.”61

If the Framers could be said to have a “vision,” a claim repeated ad
nauseam, it is was the vision of the need to protect the shared economic
interests as the property-owning elites from democracy. Recognition of
their shared class interests compelled them to restrain the demands from
below with a new federalist system that could check organized movements
from democratically controlling the states while blocking the
democratization of the economy.62 They were correcting an oversight—
protection for all forms of property—lost during the Revolution.63

To ensure the interests and security of property the Constitution was
designed to impede democratic self-governance by the economic majority
by setting up a national capitalist economy that would function according to
a single set of nearly unalterable rules enforced by a powerful national
government. In doing so, the Constitution prevents the democratic control
of the capitalist economy.

Rather than setting up a system of the economic majority to govern, the
Framers established a system protecting the liberty of the economic
minority to do what they will with their own property and wealth. By
limiting political power exclusively to the elites it set up a “negative, do-
nothing system” that cannot function unless elites will it so.64 It is this
system that still governs us more than two centuries later with very little
alternation.



Minority Checks on the Majority
The Framers’ strategy of impeding political democracy and preventing
economic democracy was woven into the Constitution in order to achieve
two primary objectives. First, majority control increasingly asserted,
demanded, conceded, or exercised in the state governments was transferred
to the exclusive domain of the national, or “federal,” government. With
these powers now residing in the national government, the “federalist” rules
of the system granted the federal government the power to “negative” or
“veto” on the states’ and the peoples’ remaining powers, rights, and liberties
as the “Supreme Law of the Land” (VI.2). This gave “supremacy” power
not merely to the federal government in VI.2 but to the elites as the ruling
class.

While there were some substantial differences between the three main
competing plans presented by New Jersey, Virginia, and Hamilton at the
Convention, they had more in common in principle than they had
differences in practice.65 None allowed for direct rule or direct votes on
laws and the Constitution, and all three contained numerous minority
checks. In other words, they differed not on whether but how many
minority vetoes to include. Hamilton went the furthest by proposing a
monarch for life as the final minority check.66

When facing their Anti-Federalist adversaries, the Framers did not
advertise that they wanted the Articles entirely overthrown and a new
powerful national government installed in its place to “explicitly constrain
the redistributive tendencies of the more populist state governments.”67

Like “liberty,” conservatives are keen to claim the Framers established a
“limited government.” The Framers drew upon the ideas of Aristotle,
Montesquieu, John Locke, and later British Whig theory. According to
Whig theory, the most effective means for protecting property is to divide
the powers of government among the people, elites (aristocracy), and
executive (king).68 For the Framers, this translated into a system riddled
with numerous minority checks of one branch on the other while
constraining the people from ever exercising power. Limited government



meant preventing the economic majority from democratic self-rule while
also limiting the elites from the rule of a single dictator or king.

But limited government was coded language for leaving the liberty of
property owners unmolested with regard to their own property, whether that
be human chattel slaves, capital, land, or vast outstanding unpaid credit.
Without exception, the Framers subscribed to Locke’s claim that a
government can never take “the whole, or any part of the subjects’ property,
without their consent.”69 The government enshrined by the Constitution is
limited for the supermajority of everyday people, and unlimited government
for the minority of the property-owning elite.

Minority checks were installed throughout the Constitution to use the
state to protect capitalism while preventing the majority from ruling and
changing the economic system.70 Such minority checks, today commonly
know as “separation of powers” and “checks and balances,” provided the
requirement of elite consent before any action can be taken, thereby
assuring the economic elite that their property would be secure.

Late in life, Madison breathed a sign of relief that “power was less
likely to be abused by majorities in representative Govts. than in
democracies.” This was accomplished “by dividing the powers of Govt. and
thereby enlarging the practicable sphere of government” to make it hard for
majorities to form that could pass what Hamilton called “bad laws” for the
propertied elites.71

This book attempts to examine some of the most potent minority checks
littered throughout the Constitution, especially in the first three Articles and
the Amendments. It is worthwhile to take a preliminary peek at some of
those that were explicitly debated by the Framers.

The supremacy of the federal (e.g., national) government over the states
is perhaps the most potent check of all. Calling the new system “federal”
was a masterful rebranding of the nationalist central government with the
term that then had the complete opposite meaning—a decentralized, state-
dominated system that cooperated in a weak Confederate Congress. This
reframing was intended to redirect attention away from the supreme central
powers over the states which threatened to tank the ratification of the new



Constitution—and nearly did. The belief that states have “rights” today is
not merely a myth concocted to retroactively resurrect the “lost cause” of
the Civil War Confederacy. It is the propaganda of the faction that usurped
the principle of their adversaries as its own moniker—one that bore no
resemblance to their own actual commitment to centralized national power.

Echoing Hamilton’s 1775 proposal, Madison called for supremacy, what
he called a veto, over state laws as “the only defense against the
inconveniences of democracy.”72

The design of the Constitution allowed the Framers to realize their
second objective to so dilute, fragment, and impede the organized majority
from unifying that it would be prevented from controlling or changing the
economic system.73

The Framers’ Love Letter to Future Elites
The Framers sent a love letter from the eighteenth century to elites of the
future by creating a set of rules that favor those who do not want
meaningful change and who profit from things remaining as they are.
“Today’s Constitution is biased toward control of the heirs of the ruling
class of 1787—those who hold the greatest assets of power.”74

This bias lies in privileging the rules in favor of those who oppose
change. Political scientists Katznelson, Kesselman, and Draper explain
how:

The legislative process puts innumerable roadblocks in the way of those
who seek to use the government to bring about change. … Opponents …
need to win only once at any level to defeat the bill. A legislative process
that creates so many opportunities for obstruction, that promotes failure
rather than success, makes it difficult for the disadvantaged to enlist
public power against corporate private power.75

The Framers designed the Constitution to create a perpetual power of
the elite minority to check the will of the majority, a minority check



invulnerable to every legal, judicial, and constitutional reform short of a
complete constitutional overhaul.

These are not “defects” or “failings” as much as the consequences of an
intentional design logic. This was celebrated by Hamilton and Madison,
who wished to divide the population so sufficiently that they couldn’t
effectively join forces with one another across differing secondary
interests.76

Today, “limited” government continues to serve as code for the
unlimited privilege to do whatever a property owner wishes to do with their
property. We should not be surprised, then, that the entire organizational
structure of the Constitution serves to enshrine rights for property before
rights for people, other than habeas corpus and privileges and immunities,
were even enumerated in the Constitution. The Constitution was designed
this way to protect against the very real threats against the economy
presented by the popular movements of the time, ranging from efforts to
abolish slavery without compensation for the slave owners’ losses,
redistribute land, engage in debt relief or default, tax the wealthy, overthrow
the government by force, and change the economy.

In the twenty-first century we continue to be governed with a system of
government designed in the eighteenth century. Although there have been
some reforms of the way we are governed, such as with voting and civil
rights vis-à-vis the state, the ungovernability of property is still firmly in
place and virtually unchanged. Property has been placed beyond the pale of
democratic control.

Divide and Conquer
In Federalist #51, Madison proposed how the axiom of divide and conquer
would work in the federal system: “whilst all authority in it will be derived
from and dependent on the society, the society itself will be broken into so
many parts, interests, and classes of citizens, that the rights of individuals,
or of the minority, will be in little danger from interested combinations of
the majority.” Divide and conquer was already being used against native



peoples. In 1784, Jefferson instructed US Indian Commissioners to
negotiate separate treaties at different times and places with Native
American tribes to thwart their efforts to form a united front under Shawnee
leadership against western expansion.77 The Washington administration
used the same strategy a decade later by officially promising peace while
escalating its military offensive against native forces.78

This counter-insurgency strategy was enshrined in the design of the
Constitution so as to amplify these divisions. “Divide et impera, the
reprobated axiom of tyranny, is under certain qualifications, the only policy,
by which a republic can be administered on just principles,” Madison
wrote.79 In Federalist #43, Madison warned that in a large country it would
be difficult for the majority to unify because “the people are broken into so
many interests and parties, that a common sentiment is less likely to be felt,
and the requisite concert less likely to be formed, by a majority of the
whole.”

In Federalist Paper #10, Madison celebrated the divisions as necessary
to protect property.80 The economy could be best protected by removing
economic powers to the national government and then separating and
checking the states:

A rage for paper money, for an abolition of debts, for an equal division of
property, or for any other improper or wicked project, will be less apt to
pervade the whole body of the Union than a particular member of it; in
the same proportion as such a malady is more likely to taint a particular
county or district, than an entire State.

Madison was continually working out the need for a system of checks
and balances that would function automatically in order to neutralize
change. He wrote to Jefferson that it was necessary “to controul one part
from invading the rights of another, and at the same time sufficiently
controuled itself, from setting up an interest adverse to that of the entire
Society.”81



In this way, the design of Constitution is an expression of class conflict
in the form of law.82 It emerged at a time in which society was immersed in
ubiquitous class conflict which the elites had lacked the political tools to
suppress.

While Madison and Hamilton certainly had a class analysis, their
opponents also had theirs. While the theme of the “few and the many” runs
throughout the Anti-Federalists letters, pamphlets, and papers, one of the
sharpest analyses of the role of class came from William Manning. In his
proposal to form the first national labor union, Manning observed that
“labor is the sole parent of all property”.83

Manning proposed unifying the working class because of “a conceived
difference of interest between those that labor for a living and those that get
a living without bodily labor.”84 He accurately perceived, just a decade after
the Constitution went into effect, that the concentration of power in the
hands of the elites was deadly to a system supposedly based on self-rule,
writing that “free governments are commonly destroyed by the
combinations of the judicial and executive powers in favor of the interests
of the Few.” They “so raise themselves above the legislative power and take
the whole administration into their own hands and manage it according to
their own wills and the interests of the Few.”85 The elite, according to
Manning, become a class above the state, to borrow Hannah Arendt’s term.

We should not make the mistake of confusing the absence of political
and economic democracy for the lack of struggle to achieve it. The
demands and accomplishments of the people out of doors such as Manning
went far beyond anything elites were willing to entertain, but not far enough
before they were defeated. While certainly some of the struggles recounted
in this book undermined and disrupted elite control, domination, and
exploitation, they were flawed and contradictory at best. These struggles
demanded economic and political systems in which the vast majority didn’t
just get to vote but had control. They resisted efforts to strip them of their
access to land, subsistence way of life, and cashless system of mutual aid.

If the Anti-Federalists failed to stop the Constitution from being ratified
they managed to delay it and change some of its substance but not its



logic.86 But there are lessons to be learned from their efforts, not merely for
daydreams about how the USA might have turned out differently, but to
understand how the constitutional system and capitalist economy we have
today was constructed in 1787 to counter the threat of something radically
different taking its place.



2

Preamble: “Intoxicating
Draughts of Liberty Run Mad”

No part of the Constitution is more misunderstood, misquoted, and over-
valued than the Preamble.1 The courts have mostly shied away from
attempting to interpret the short, vague paragraph and apply precedent,
Congress and the executive have ignored it almost altogether, and historians
and political scientists mostly neglect it. This neglect is in stark contrast
with the importance given to it by “We the People,” who use it to
understand what the Constitution does and should be doing. The Preamble
is distinctively written as a philosophical aspiration rather than in the dry,
legalistic style that characterizes the rest of the Constitution. Perhaps this is
why the Preamble has grabbed the attention of ordinary people: it expressed
what we would like the Constitution to be and do, even though in reality it
does something very different.

We can mistake the text’s generalities as timeless, universal, and
adaptable to the changing norms and values of the time. But the Preamble
expresses the material relations of the late eighteenth century as a rationale
for the rest of the document. If we examine the meaning of the eight key
principles found in the Preamble we find a preface to a set of golden
handcuffs constraining political and preventing economic democracy.

We the People

We the People of the United States, in Order to form a more perfect
Union, establish Justice, insure domestic Tranquility, provide for the



common defence, promote the general Welfare, and secure the Blessings
of Liberty to ourselves and our Posterity, do ordain and establish this
Constitution for the United States of America.

While we have come to see ourselves as the “People” the Framers designed
the Constitution to serve, nothing could be further from the truth. The
Framers, the 55 of the 70 state-accredited delegates who showed up, were a
group nearly indistinguishable among themselves as wealthy white men of
whom only a handful were not rich (but still affluent). They saw themselves
as the “People” who would be afforded not merely rights under the
Constitution but the power to run the government. They intended the
document to serve men like themselves.

The elites faced not merely the Shays’ Rebellion and armed land
squatters in Maine but an ongoing triple threat of insurrection from poor
whites, Native Americans, and slaves. Their fear of these threats compelled
them to hesitantly embrace the cause of independence and continued
unabated under the Articles.2 Under the Articles of Confederation, state
after state had succumbed to the organized protests and even armed
insurrections of the “lower sort”: small farmers, debtors, laborers,
mechanics, and sailors who challenged their exclusion from the state
governments and suffered under onerous tax and debt collection policies,
and insisted that they be changed.

These insurgencies were used by the elites as a “shock” to strengthen
their case for a strong national government that would prevent the
overthrow or break-up of the Confederation.3 The elites felt under siege by
the people out of doors taking up arms, beginning to abolish slavery, voting
themselves into office, and threatening to seize control of their property. It
was, in their eyes, economic and political democracy run amok. It was
“leveling,” the realization of economic democracy by the tyrannical
majority. Fear of a nationwide Shays’ Rebellion is what motivated the
Framers to meet in the Convention.4

The elites also saw states as being too weak to defend themselves from
unified Native American armed resistance to violent settler encroachments



on their lands west of the Appalachians and in Georgia, Virginia, and
Pennsylvania, and aligning themselves with the British and Spanish to repel
westward expansion. They were similarly gripped by the fear that they were
unable to prevent or suppress slave uprisings that were becoming ever more
frequent, especially after thousands went over to the Loyalist side during
the Revolution. The totality of the people out of doors, native peoples, and
slaves rising up in rebellion instilled an existential dread in the elites, who
wanted a strong government for protection.5

The Framers did not mean the same “We the People” as we do today:
the wide variety of ethnic, racial, gender, and sexual identities, and
differences in income and wealth. That the phrase means something
different today is the result of more than two centuries of peaceful and even
violent struggle to expand and stretch its meaning.

A More Perfect Union
For the Framers, the Articles established a flawed system that subjected the
elite to pressure from below. Formed as a confederation of sovereign
nations, each state voluntarily assented to participate in the Congress. In the
last paragraph of the Declaration of Independence, the “UNITED STATES
OF AMERICA” is referred to twice as composed of “FREE AND
INDEPENDENT STATES” and once as “INDEPENDENT STATES” with
the power to do all that sovereign nations are assumed to have the authority
to do because they “have full Power to levy War, conclude Peace, contract
Alliances, establish Commerce, and to do all other Acts and Things which
Independent States may of right do.”

Each state issued its own currency, took on its own debt, made its own
laws, negotiated its own agreements with foreign nations that often
conflicted with Congress’ enumerated treaty making power, taxed imports
and exports to and from other states and countries, banned or regulated
slavery, raised their own sources of revenue not shared with Congress,
extended civil rights and liberties, and even went to war against Native
Americans who were considered separate, hostile nations.



The Confederation was described as being on the verge of collapse due
to the difficulty of amending the Articles by consensus. Dire warnings that
states were engaged in tax policies and foreign relations hostile to other
states instilled anxiety among elites who feared a loss of independence.
Most dire was the continued unjust treatment of the “better sort” of people
on whom a future empire would be built: the very people who were at the
mercy of the majoritarian-controlled states and who refused to do business
until things changed in their favor.

The Framers didn’t want to improve the Articles but replace it with a
“more perfect Union” for elites, a national system empowered to set up and
run a single national economy, military and foreign policy, and the
necessary revenues to fund them.

Establish Justice
Justice is an inspirational concept that undergirds nearly every social
movement. Justice has come to popularly mean the achievement of a
preconceived outcome that will reset the imbalance of power, change the
law or policy, end harm, compensate the grieved, and mete out sanctions
against the perpetrator. But in a representative democracy, justice means
that government is expected to apply the law fairly and consistently to
everyone, regardless of one’s position in society or the outcome.

That is exactly what was on the minds of the Framers when they
inserted the phrase “establish justice” in the Preamble. The phrase
specifically points to the Framers’ intent to tip the balance of power back in
favor of the elites. Doing so would reverse the damage done by states that
had conceded to the demands of organized small farmers at the expense of
the landed and merchant elite. In 1783, Madison had already made clear
what justice meant writing that “the establishment of permanent & adequate
funds to operate generally throughout the U. States is indispensibly
necessary for doing complete justice to the Creditors of the U. S., for
restoring public credit, & for providing for the future exigencies of the
war.”6 To Madison, to “establish justice” meant doing what some of the



states were unable or unwilling to do—pay our debts and protect property,
whether it be slave, financial, or land.7

Justice for creditors meant being paid at par (the original face value)
with interest in specie (the term for a standard of value based on actual
valuable coin literally minted in gold or silver). To do this the states were
expected to impose taxes to obtain the revenues for Congress and their
creditors. Both domestic and foreign creditors were demanding payment
after Congress stopped paying interest with paper money in 1780 and
Superintendent of Finance Robert Morris stopped paying interest on bills of
credit in 1782.8 The problem worsened when the fighting stopped and the
Treaty of Paris was signed in 1783 and ratified in 1784 by Congress. By
that time the USA had defaulted on some of its loans to France in 1785,
only to begin repaying interest and the principal in 1788, and stopped
paying its debts to Spain.9

The Confederation’s poor credit record drove the demand for elites to
demand a new constitution.10 While few doubted the debts were a serious
issue, farmers and merchants differed on how to repay them.11

Small subsistence farmers, the majority of the white population, insisted
that if they were to be taxed to repay the debts then they should be able to
pay in paper money or in kind with crops. If they must pay in specie then
they demanded the right to renegotiate the terms of repayment, delay
payment, or change the law.12 They also insisted on progressive forms of
taxation that placed the heaviest burden on the elites and repaid debt
speculators only the value of what they had already paid for now much-
devalued certificates, not at par.

Nothing was more objectionable to the planter, merchant, and landed
elite who invested in debt expecting a hefty profit than to have their debts
discounted or delayed. Many of them were both creditors and debtors,
having borrowed heavily to raise the capital to invest.

Neither beacons of democracy nor reliable protectors of elite property,
the states were under attack from above and below. From below, some
states were attacked by small farmers for imposing taxes to produce
revenues intended primarily to pay off creditors and then taking their



property when they couldn’t pay. The elites were upset that the states were
hesitant to enforce tax collection for the payment of their debts to creditors,
thereby lowering the perceived value of their investments which they were
uncertain of recouping.13

The farmers had a reason to be upset. In Massachusetts, taxes were four
to five times higher in 1786 than during British rule when the pro-creditor
legislature raised taxes to pay their debts, sparking the Shays’ Regulator
Rebellion.14 The Framers took the side of the creditors because their fellow
elites had been treated unjustly by the state governments. By shifting
control of government and the economy to themselves, creditors and
property owners would be treated with the deference they deserved.

Insure Domestic Tranquility
Born in the blood and fire of gunshots, guerrilla warfare, and insurrection,
the Constitution was designed as a strategy for containing and suppressing
struggles from below to allow the elites to rule unmolested in “domestic
Tranquility.” The concern of the elites for their dominance due to the
organized power of the people out of doors can be found in the warnings
about “Convulsions within” and “exciting domestic Insurrections amongst
us” in the Declaration of Independence, during a time of native resistance
and the emergence of organized small farmers and mechanics writing new
state constitutions and policies during the Revolution. The Constitution was
the product of the aftermath of the Revolution and decades of continued
class conflict.15 Tranquility means the ability to prevent and suppress
conflict and turmoil that threatened the established order and rule of the
elites. To accomplish that, power first needed to be shifted to the new
national government established by the Constitution.

The Framers feared the challenge to elite rule would continue after the
Revolution as it did during it, because the people out of doors were
increasingly flexing their political muscle by using a range of legal and
extra-legal tactics.16



The ongoing “domestic insurrection” decried in the Declaration of
Independence referred to the intensifying interconnected rural insurrections,
slave rebellions, and native resistance protected against in IV.4 to
“guarantee to every state” protection against “domestic violence.” Those
engaged in revolt had other ideas about how to organize society and
government and were willing to impose them by force if necessary.17

The issue was not merely whether Congress or a new national
government would be empowered to tax in order the repay the long unpaid
war debt. This struggle over the power of taxation runs through most of the
canons and mythologies of American history, mostly as a celebration of the
resistance to taxation as a spark for revolution. Even today the rallying cry
of “no taxation without representation” continues to define the Revolution,
no matter how disconnected it is from the historical facts. Considering the
repeatedly failed effort of Robert Morris and others to impose a range of
taxes during the Revolution, a more accurate motto would have been “no
national government without taxation.” Instead, elites framed the power to
tax as the central plank of their nationalist project.18

Since local and state governments had failed to suppress the
insurrections, the authority to protect property, tax, repay the debt, enforce
contracts, make bankruptcy laws, enforce federal law by court rulings, and
use military force to put down insurrections were critical to preventing the
continued spread of the struggle for economic democracy. In
Massachusetts, Connecticut, New Hampshire, and Vermont, small farmers
were elected to office and used the existing legislative process to organize
into assemblies, town meetings, and county conventions that issued a
stream of complaints, memorials, and petitions proposing forms of
economic democracy including paper money, delaying debt collections, and
allowing goods and labor to be used to pay debts. Their power
demonstrated the necessity for preventing insurrection from being
translated into reform through voting and the legislative process.

What troubled the elites19 was that insurrectionists wanted to use paper
money to address the debt issue. In the past paper money was issued to
increase trade and set up a land bank. Now paper money was intended to



serve the interests of the majority of the state’s population, particularly
subsistence farmers, to reduce the value of their debts rather than inflate the
profits of speculation and trading. To prevent such economic democracy,
John Adams and James Bowdoin rewrote the Massachusetts state
constitution by raising the property requirements to run for and hold office.
Revolutionary leader Samuel Adams literally wrote the 1786 Massachusetts
Riot Act to counter the Regulators. Whereas many states became more
democratic, Massachusetts, along with New Hampshire, became less so.20

Rather than reform the states, the Framers designed the Constitution
with war powers, a standing army, and authority to use military force
internally and externally—a complete realization of the nationalists’s
objectives. Gouverneur Morris was responsible for some of the language in
I.8.12, that Congress has the power “To raise and support Armies,” during
the final days of the Convention while chair of the Committee on Style.21

By centralizing military force in the Constitution under the national
government the elites got their own protection force against the majority’s
“popular despotism” alongside militias established by Congress in I.8.16
and called up by it to “suppress Insurrections and repel Invasions” in I.8.15.
The Shays’ Rebellion and native resistance provided the justification for
forming and then expanding the army, even as much as tripling its cost and
increasing the number of soldiers fivefold by 1791.22

Congress’s new power of taxation would fund the necessary forces to
protect the national economy it set up, manages, and protects under I.8 to
I.10 from democratic control. The power to tax and borrow and the
supremacy power to enforce contracts, protect property, and repay the debt
was critical to establishing a trustworthy public credit system that
stimulated the creation of an integrated national economy. Empowering the
national government to make and enforce uniform laws, policies, and
regulation governing the economy, all of which were supreme over all the
states, ingeniously wove the competing elite factions of creditor and debtor,
merchant and banker, trader and slave owner into a unified class invested in
the new national system of government and the newly emerging national
economy.



While they were lukewarm allies of the elites during the Critical Period,
mechanics were a small but well-organized threat to its coalition partners.
One might wonder why mechanics, the term for skilled laborers, were part
of a coalition with elites backing the nationalist project and the
Constitution. The mechanics had moved from radicalism during the
Revolution, when they pushed non-importation of British goods, to
nationalism with the peace, and now called for protections for domestic
manufacturers. They expected the new Constitution, which included the
power to regulate trade and impose tariffs on imported manufactured goods,
would generate more demand for their own products and raising prices and
profits. The mechanics had hitched their fortunes to their class adversary.23

These features of the Constitution unified the fractious elites and
anchored their fortunes to the government, providing the very stability
needed to restore order and govern by subduing the motley crew that sought
to democratize government and economy, part of a movement that was
spreading throughout the Atlantic hemisphere in the eighteenth century.24

As historian J. Franklin Jameson observed, the outcomes of revolutions
are not determined by those who start them but by those who control and
then end them.25 If the Revolution could not have been fought without the
multitude of common people, the new country could not be managed with
them. The Constitution was designed to settle the struggle over who would
rule at home. The American Revolution turned the world upside down with
the elites ending up on the bottom. The Constitution was the strategy for
turning the system right side up again so they would return to the top,
bringing with them the rule of capitalism.

Provide for the Common Defense
The Framers directed their attention to the range of threats from within as
well as without. In addition to the domestic threats from small farmers,
native peoples, and slaves, North African “Barbary states” were attacking
and seizing US merchant ships in the Mediterranean, the British maintained
nine forts along its border, and Spain occupied Florida and parts of



Mississippi and Alabama and closed the Mississippi to boat traffic, seizing a
US vessel for violating it. Foreign creditors’ insistence that they be repaid
risked a possible military invasion and occupation.26 The US government’s
ability to defend its borders, protect trade, and pay its debts were in doubt.

Foreign nations, especially the UK, were attempting to lock US ships
out of the Atlantic. Although the 1783 Treaty of Paris and the 1794–5 Jay
Treaty granted US ships access to British Caribbean colonies and Europe, it
was by no means assured they would reach them. Soon after ratification,
vessels sailed to China, the Indian Ocean, Africa, and elsewhere but lacked
the protection of a navy. Funding for a national “common defense”
benefited both the Northern merchant and Southern big slave states.27

The power to establish and fund the army, navy, and militias, declare
war, negotiate treaties, and protect the country from invasion provided the
desired combined strength that the Framers found lacking in the
Confederation and the states. Once the Constitution allowed a stable system
of public finance to be created, and national taxes collected, the war debts
could be repaid, allowing the country to obtain the security necessary for
property.

Promote the General Welfare
The Framers’ preference for Rome and hostility to Athens was not merely
about controlling who had the reins of government—the elites as in the
Roman Senate, or all free men as in the Athenian assembly. They were
terrified about what the people out of doors could do with the reins of
power when it came to setting up a market economy. Since the elites owned
most of the property in the states they would exclusively decide how to use
it for the “general Welfare” of the population.28

The long history of Rome and short history of Athens were extremely
tumultuous. Madison warned late in life, perhaps with the plotting of his
former ally Hamilton in mind, that crisis becomes the pretext for extending
the executive powers of war. Madison likely also had the use of executive
powers in the economy on his mind as well. Decades earlier, Madison



warned in Federalist #10 about the immediate consequences of not only the
Shays’ Rebellion but the damage to property that might be inflicted by the
organized economic majority should they gain control of state power.

The elites denounced the use of paper money by seven states,
requirements that the money be accepted as legal tender by a smaller
number, and the use of loan offices and land banks by a few to expand
credit to small farmers.29 In fact, none of these were new and had been used
by colonial elites for decades before the Revolution, and they would be
used again after ratification. It is often overlooked that Congress first asked
the states to recognize its Continentals as currency that can be used as legal
tender.30 Paper money certainly had the effect of reducing the value of debts
and was widely renounced by creditors and speculators alike, especially in
states where it could be legally be used to pay off debts. Yet, as long as land
values remained low and paper money lost value, land speculators also
profited from its use as legal tender to buy vast tracts of land on the cheap.
Many creditors were simultaneously debtors who had gotten rich by buying
low and selling high.

The problem was not paper money, but who used it and who benefited.
For example, New York funded its debt repayment and even became a
creditor of Congress owning $2.9 million in federal securities in 1790. It
did this by using a state tariff, selling Loyalist and unsettled western lands,
and taxing real estate and personal property. This revenue and paper money
was used to pay interest and principal on all the kinds of state and two kinds
of federal debts which were more broadly owned than the unfunded debts
owned by several hundred rich New Yorkers. As a result, Governor George
Clinton’s party was able to harness the creditors to the state government.31

New York and other states’ capacity to reduce or pay off their war debts,
and the refusal to amend the Articles to give Congress the power to lay an
impost, which New York rejected three times, put the nationalists’ project
for a new constitution at risk.

The elites made vast fortunes by expropriating land from the native
peoples, and by exploiting the unwaged labor of slaves and indentured
servants, as well as the waged labor of “free” workers. On the other side of



the divide were more numerous small farmers in every state who barely
eked out a subsistence after years of unpaid service in the revolutionary
army and state militias. They returned only to find unpayable debts, rising
taxes, and threats to foreclose on their lands, tools, livestock, and personal
possessions unless they paid in scarce specie. Alongside them were the
mechanics losing their livelihoods to cheaper British imports being dumped
in the new country from which rich merchants profited by selling to rich
farmers.

Finding themselves on the same side of the class conflict, small
subsistence farmers in rural areas and mechanics in the cities were elected
to local office, took over the lower house of some state legislatures, and
elected friendly governors. Alongside the paper money and legal tender
bills, they passed stay laws that blocked debt collections and foreclosures
and set up state land banks to lend to small farmers using land as collateral.
States also banned suits by British creditors whose debts went unpaid and
Loyalists whose lands were expropriated during the Revolution. This would
change with the 1783 Treaty of Paris which ended the war with England by
allowing these creditors into state courts to recover unpaid debts paid in
specie and expropriated lands. Some states also allowed the use of paper
money to retire British debts and prevented taxes on people and land in
favor of laying them on imports of luxury items consumed by the elites.32

The loudest cries could now be heard from the same planters who wanted to
close the courts to British creditors during the Revolution when they fell
into debt as tobacco prices dropped so low that they could not repay their
debts. They now recoiled in horror when small famers insisted on the
same.33 One of the most detested democratic economic policies pushed by
the coalition of small farmers and mechanics was the issuing of state taxes
that could be paid with paper money and war-era IOUs and other kinds of
financial paper, schemes that helped some states pay off their war debts
without raising taxes.

Using paper money to pay off debts was reviled by Superintendent of
Finance Morris. Morris’s failed plan for a Bank of North America and debt
repayment proposed three days into his position as Superintendent of



Finance was first used in Pennsylvania was later folded into Hamilton’s
financial plan.34

William Manning rather feared that by locking the people out of doors
out of government the Framers would put into place economic measures
such as Hamilton’s financial plan at the expense “of the farmers and
common laborers.”35 What Manning perceived so well is that the elites
defined their own class “interests and influence” as the general welfare in
diametrical opposition to the majority.36

Secure the Blessings of Liberty to Ourselves and Our
Posterity
The Framers set up a national government that could singularly protect
property above all other concerns indefinitely into “Posterity”.

The Constitution achieves this by placing an array of roadblocks and
impediments in the way of majority demands for economic democracy.
These roadblocks and impediments are not designed to merely prevent a
wannabe dictator from simply concentrating power into their own hands but
to also prevent tyrannical majorities from democratically making policies
that “despoil & enslave the minority” by infringing upon the “Blessings of
Liberty” (e.g., property rights) of the elite.37

The ultimate security is the extreme difficulty of altering or changing it
by amendment or constitutional convention. Studded with innumerable
roadblocks and impediments, the elite has a plethora of opportunities to
issue a minority veto of any changes by law, regulations, or court rulings
that might threaten property. The Constitution, in short, was designed to last
for “Posterity”—forever unchanged and unchangeable.

Do Ordain and Establish This Constitution
During the two meetings in Mount Vernon and Annapolis preceding the
Convention, the emerging nationalist group of elites learned important
lessons about the difficulty of replacing the Articles of Confederation.
Achieving consensus proved to be an impossible task, as demonstrated by



several previous failed efforts to extend the power to tax to Congress.
Because there was no authority to hold a convention to revise or replace the
Articles, the nationalists struggled to finally achieve authority from
Congress to meet in Philadelphia to propose revisions to Articles, throwing
that aside days later in favor of replacing it.

Knowing that they had explicitly exceeded, even violated, Congress’s
mandate for the meeting, the Framers prepared for the inevitable opposition
to what would be perceived to be a “Framers’ coup.”38 Because their plan
would certainly fall far short of the required consensus of the states, Article
VII allowed for ratification once it was approved by nine state conventions
—not the popular vote of the people.39

The design of the Constitution is inseparable from the process of putting
it into effect—the direct influence of the people on the national government
would be removed and replaced by the narrowly defined “We the People.”
The strategy shifted authority from the states, which had exclusive authority
to amend the Articles and which had frequently operated as a vehicle of
power for the people out of doors, to the small slice of “the People.” The
states had proven dangerous because organized people had demonstrated
their ability to pressure state elites in making concessions, or failing that, to
take control of the legislature and change the laws in states where the
executive veto was rare and judicial review non-existent.

Instead of allowing ratification by a vote of the few thousand “People”
then qualified by the states to vote and hold office at the time, the
Constitution was indeed “ordain[ed]” by the elites who “establish[ed]” it.
The dangers of concentrating power in the new federal government didn’t
escape the wrath of Anti-Federalist critics such as Framer Elbridge Gerry,
one of three who refused to sign the Constitution. He warned “how easy the
Transition from a Republican to any other Form of Government, however
despotic! & how ridiculous to exchange a British Administration, for one
that would be equally tyrannical, perhaps much more so?”40



3

Congress: Justice to Property

The Revolution convinced the Framers that the states were incapable of
resisting the demands of the people out of doors for economic and political
democracy. The growing threat of economic democracy required expanding
the power of Congress over property, contracts, debt, currency, and other
important features to blunt the threats by the economic majority to acquire,
repossess, and distribute the property of the elite.1 Congress was designed
to counter what the Massachusetts Provincial Congress called “alarming
symptoms of the abatement of the sense in the minds of some people of the
sacredness of private property.”2

Protecting property from economic democracy was most apparent in the
Framers’ consideration of whether to remove the power to emit Bills of
Credit from the draft Constitution in a close vote of six to five on August
16, 1787. In the lively debate, the differing material interests of elites who
were either debtors or creditors entered the hall. Gouverneur Morris, James
Madison, and Oliver Ellsworth all shared their fear that “the Monied
interest” would reject the Constitution if paper money were not prohibited
because it would further damage the creditworthiness of the government.3

Few other debates at the Convention made the Framers’ objective to
protect property so apparent. By empowering Congress to both constrain
democratic control of government and prevent economic democracy the
Constitution became the political tool intended to achieve an economic
outcome that flipped the balance of class power to the elites, where it
remains today.



A Just System for Property
The Framers’ economic priorities necessitated the reform of the system of
government. Articles I.8 to I.10 provided the power to design, set up, and
protect the capitalist economy by repaying debts, protecting contracts,
regulating interstate commerce, imposing taxes, establishing the currency,
and funding the military to protect. It also established the supremacy of the
debt in Article VI.1, stating that “All Debts contracted and Engagements
entered into, before the Adoption of this Constitution, shall be as valid
against the United States under this Constitution, as under the
Confederation.”4

These often overlooked economic powers housed in Article I were the
Framers’ response to the widespread popularity of what they called
“leveling,” a pejorative term referring to efforts to democratize the
economy. The revolutionary passions for economic democracy continued
even after peace was restored. Small farmers far from the towns, ports, and
markets organized to apply sufficient pressure to implement debt and tax
relief, the introduction of paper money, and laws allowing paper money to
be used as legal tender to repay debts and taxes, to name a few.

Warnings about the threats to the concentration of property in the hands
of the few were widespread, and even enshrined into the first Kentucky
convention and Pennsylvania constitutions. When they failed in normal
politics, small farmers escalated their tactics by marching with arms on
local courts to stop foreclosure sales and collection of rent and evictions by
landlords, squatting lands held by absentee land speculators, carrying out
hit and run attacks on local targets, and engaging in armed marches and
pitched battles. These post-revolutionary forms of economic democracy
were efforts to defend and expand earlier wartime policies of economic
democracy that included paper money, expropriation, the forced sale of
Loyalist properties and estates, price controls, anti-monopoly laws,
protections for debtors, and firm enforcement of non-importation.

The Revolution appeared to elites to have opened the gates of hell,
unleashing the many-headed hydra of democracy. State legislatures were



inundated by a range of these demands. Small farmers entered state
legislatures and took up the memorials of local conventions and responded
to armed Regulator rebellions in Massachusetts, New Hampshire, South
Carolina, and elsewhere. As this occurred, the elites lost exclusive control
over policy making, law enforcement, judicial prosecution of the violation
of property rights, and economic policies that ensured their continued
domination. In the face of such outright attacks on property, according to
historian Jackson Turner Main, “the drive for a government which could
suppress such threats to property was accelerated.”5

Turning back this growing surge demanding economic democracy
required stripping away the policy tools that allowed it from the states and
the majority and relocating them in a Congress whose powers could be
wielded only with the approval of elites armed with an array of minority
checks. The totality of these newly federalized economic powers granted
centralized power to the elites in order to set up, manage, and run a national
capitalist economy and check any threats coming up from the states.

Taxation, particularly “direct” taxes on imports and land, would be
essential not only for funding an army to protect property but also to
establish a government-backed financial system that facilitates the
acquisition of property. After taxation came the authority to enforce
contracts, regulate interstate commerce, pass replevin laws ensuring
repayment, establish rules for bankruptcy, repay the debt, appropriate tax
revenues, dispose of federal lands, ratify commercial treaties, establish
necessary courts for adjudicating property claims, and form a national army
that could ensure national security against threats from without and within.

One source of revenue was the public credit system Hamilton first
proposed in 1781 and established a decade later as the first Secretary of the
Treasury. Hamilton was appointed by Washington and confirmed by the
Senate to this position on September 11th, an attack on economic
democracy. To demonstrate just how important currency, debt, and finance
were to the new government, Hamilton’s appointment preceded that of
Jefferson as secretary of state, Jay as the chief justice of the Supreme Court,
and Randolph as the first attorney general—three of the most important



posts in the executive branch today—more than two weeks later on
September 26, 1789.

Hamilton designed the system so that government tax revenue was
recycled into government debt, as the government borrowed the money it
already owned from a private bank that, by lending, made capital available
for investment. In effect, Hamilton implemented what we now call
monetary policy, in which cheap, publicly backed credit for the wealthy is
supposed to “trickle down” into tax coffers and people’s pockets, thereby
supposedly avoiding the need to tax people, which he thought was
unpopular and to be avoided.6

The financial system was created by the most potent power delegated to
Congress. The so-called “elastic clause” found in I.8.18 gives Congress the
power “to make all Laws which shall be necessary and proper” to
implement all the powers established in the Constitution. It was actually
added by the Committee of Detail late in the Convention and approved
without any debate.7

This power has allowed Congress to stretch its vast reach over the
economy to protect elite interests from all emerging threats. It is the fuel
that has extended the reach of government over the economy to the
immense proportions we see today. The intentionally unlimited scope of the
elastic clause is admitted by Madison in Federalist #44 as an axiom of
government, “that wherever the end is required, the means are authorized;
wherever a general power to do a thing is given, every particular power
necessary for doing it is included.” Hamilton thought that serving the
“General Welfare” justified an economic system based on a public credit
system run by a chartered bank that financed government-subsidized
industries such as arms manufacturing, relied on immigrants and children to
increase the labor supply and lower wages, protected corporations, and used
protectionism to industrialize.8 While the elastic clause was little used until
the Civil War and then again at the turn of the twentieth century, the
interstate commerce clause (I.8.3) was dusted off and used to make the New
Deal of the 1930s.



Land, Slaves, and Labor
Congress’s potent economic powers provided the necessary tools to impede
and prevent efforts to democratize the economy alongside its war powers to
steal and colonize native lands, expand slavery, and create a larger class of
waged workers.

IV.3.1 granted Congress power to admit “New States” and the disposal
and transfer of “Territory and other Property” was provided in IV.3.2,
granting that “[t]he Congress shall have power to dispose of and make all
needful Rules and Regulations respecting the Territory or other Property
belonging to the United States.” This power consolidated authority in the
federal government to resolve conflicts between several states and
speculative landholding companies over the distribution, division, and
ownership of lands expropriated by violent force from the native peoples.

Transferring control to a Congress littered with minority checks ensured
that these lands would not be available for redistribution to immigrants,
landless laborers, and mechanics seeking to escape from a lifetime of
tortuous work. Western lands, in fact, became the focus of decades of effort
by Anti-Federalists and populist reformers who ultimately achieved the first
large-scale redistribution under the 1865 Homestead Act, although much of
the land ended up in the hands of the railroad companies.

Federal control also excluded landless laborers and small farmers from
formal political power for decades until the expansion of white male
suffrage. As property ownership was considered both a principle and a
criterion for representation, voting, and serving in office in many states,
these men were excluded from power because they could not be trusted to
protect property.9 Land, along with slaves, tools, housing, and farm animals,
was counted toward one’s property value. The propertyless or property poor
had no expectation of the right of “consent of the Governed” promised by
the Declaration of Independence.

By removing people from the land, or denying them access to obtain it,
Congress oversaw the creation of a class of workers with nothing but their
labor to sell.10 Creating an expanded working class at once solved two long-



running problems: a shortage of workers and rising cost of labor, both of
which discouraged investment in commercial agricultural and industrial
production.11

Not surprisingly, the ratification of the Constitution sparked a rise in the
value and quantity of financial assets, due to the expectation of repayment
at par by the new federal government, while encouraging investment by
investors confident in the security of the new government-backed public
credit system. As slaves and immigrant free laborers continued to flood in
after the end of the war, control of the western lands provided a necessary
pool of exploitable labor to lower wages, spur investment, and drive
economic expansion.

Today it is argued that whites profited from stolen native lands and
slavery without having to tax white farmers’ land. But this is not the
complete picture. While subsistence farmers’ land was not violently
expropriated by the genocidal settler colonialism inflicted on Native
Americans, their lands were taken much more imperceptibly. They fought
fiscal tax and monetary credit policies over the next century because they
were an indirect form of land theft that transformed subsistence farmers into
waged workers. The elites’ use of racial supremacy and slavery bought the
loyalty of small white farmers as part of a strategy of divide and rule that
tragically worked all too well and continues today.12 How different the
outcome might have been if it were not the case that, as historian Peter
Linebaugh tragically put it, “[h]uman beings were split, split from the earth,
split from one another.”13

Those Bound to Service
Many are aware of the notorious “three-fifths clause” found in I.2.3 that
inflated representation for the big slave states in Congress and the electoral
college. Fewer know how Congress used western lands to carve out new
states into which slavery could be expanded.14 But this is only one of
several ways Congress was designed to protect slavery, including district-
based elections for the House which gave power to slaveocrats who



dominated their area and the granting of two senators per state regardless of
population.

Designing the House of Representatives to protect slavery was as
ingenious as it was insidious. States were allowed to count “those bound to
Service for a Term of Years” (I.2.3), an example of what comedian George
Carlin called a “weasel word” for slaves that detracted from its intent.
States with a significant number of slaves received an exaggerated number
of seats in the House as well as in the electoral college, where the number
of seats correspond to the number of House seats in addition to the two
corresponding to their senators.

The three-fifths clause originated in a 1783 proposed amendment to the
Articles to count land values and three-fifths of each slave instead of the
free white population when apportioning Congressional requisitions to the
states. The Framers used three-fifths as a compromise over ratios of eight to
two and seven to three during the contentious debate whether to assess
taxes and representation by property or population.15 Using any equivalency
between slaves and free white persons was perceived as putting different
groups of elites and their states, whether rich or poor in land and slaves, at a
disadvantage. Delegates who came from states that had either begun to
phase out slavery or had few slaves expected waged laborers to soon
outnumber slaves. They proved badly mistaken as the number of slaves
grew about sixfold from around 700,000 to roughly four million between
1790 and 1860.16

When combined with the appearance of equality between states in the
Senate, the three-fifths clause, which was later removed by the 13th
amendment, amplified the number of electors when picking the President
and Vice President. This was to not only ensure ratification by the big slave
states but to provide a minority check over any effort to pass a law or
amendment regulating, phasing out, or even abolishing slavery. When we
include the President’s power to make appointments and their confirmation
by the Senate, the Constitution gave the slave states the power to fill
vacancies only with those sufficiently supportive of the supremacy of
property.



Despite comprising only about a third of the delegates, the slaveocracy
could rely on merchants and bankers who profited handsomely from slavery
to support them. Those who owned slaves and directly profited from slavery
made up perhaps a majority of the Convention. In all, slavery was indirectly
protected in about 20 ways, and it was the only form of commerce
exempted from being regulated in I.8.3.17

Supporters of slavery were likely concerned that records of the
Convention, despite being behind closed doors, would eventually go public.
On several occasions, a handful of delegates denounced the slave trade,
although not slavery itself, eventually extracting a possible federal ban in
I.9.1, with a tax not exceeding $10 per slave, that could begin no earlier
than 1808. The date was set so far into the future it was made moot due to
population growth and the additional time available to import more slaves.18

The ban was not a “compromise” because nothing was conceded by the
slaveocrats. The loudest “critics” of the slave trade were from Virginia
which had the most slaves and stood to gain by trying to restrict imports to
become the primary domestic supplier to the other states.

Over the next few decades the public’s feelings toward slavery
gradually took a more hostile turn. By the 1850s all the states above the
1820 Missouri Compromise line began to or had already abolished slavery.
The Missouri Compromise brought a truce to Congress, stalling the
secession of the big slave states. Slavery was prohibited in any state other
than Missouri that entered the union North of latitude 36 degrees 30'. This
allowed states north of the line to abolish slavery while allowing slavery to
expand westward.

As public sentiment increasingly turned against slavery and the
exorbitant power given to the big slave states by the Constitution due to the
three-fifths clause, among other features, Northerners began to organize
solidarity campaigns to protect runaway slaves in their states from being
dragged back into slavery by slave hunters, a gruesome story told by
Solomon Northup in his 1853 book 12 Years a Slave and the 2013 film
adaptation. Then came slaves Dred and Harriet Scott’s unsuccessful lawsuit
to claim their freedom in a state that had abolished slavery. Historians are in



near agreement that the 1857 Dred Scott v. Sandford case was the Supreme
Court at its worst.

Northern states claimed to have a reserve clause power under the
Missouri Compromise to abolish all slavery within their individual state
while slave states said otherwise. Not only did they point to the continued,
albeit indirect, protections for slavery in the Constitution, they pointed to
IV.2.3, the “fugitive slave” or “extradition clause” which reads: “No Person
held to Service or Labour in one State, under the Laws thereof, escaping
into another, shall, in Consequence of any Law or Regulation therein, be
discharged from such Service or Labour, but shall be delivered up on Claim
of the Party to whom such Service or Labour may be due.”

Since the supreme law of the land was that runaway slaves should be
returned to their owners, the states had no reserve clause power to refuse to
cooperate. While the Northern states cried foul, the slaveocrats pointed to
the intent of the Framers such as Charles Cotesworth Pinckney, who told
the state convention that “we have obtained a right to recover our slaves in
whatever part of America they may take refuge … a right we had not
before.” He was referring to the extradition clause introduced by Pierce
Butler of South Carolina and approved unanimously.19

The protection of slave property didn’t end in 1865 when the 13th
amendment abolished chattel slavery, except for prisoners, or the final
colonization of the American West at the end of the 1800s. Protecting
slavery and granting Congress power over land became the particular form
in which the principle of rights for property were established as the primary
objective of government.

Cracks in public support for slavery were already showing by the 1780s
when a few states began to either ban or phase out slavery. Pennsylvania
abolished slavery and Vermont petitioned to enter as the 14th state having
abolished slavery in its constitution.

The design of Congress to protect slavery is still with us. District-based
elections for the House, as well as state and local governments, have given
us the notorious gerrymandering problem, named for Framer Elbridge
Gerry. It has also resulted in the overrepresentation of small-population



states with disproportionately white populations from the middle of the
country in the Senate and the electoral college. These are not merely
eighteenth-century flaws to be fixed or removed. They are symptoms of the
very design of the Constitution to protect property, be it slaves or other
forms, from the threat of democratic control.

A War of Plunder and General Leveling
As the Revolution wound down, class conflicts flared up over who would
control the economy. For nearly two decades, from the beginning of the
revolts we call the Revolution until the ratification of the Constitution on
June 21, 1788, the outcome was uncertain. During the Confederation era
there were at least twelve major rural rebellions involving at least 21,000
participants and another 25,000 sympathizers between 1740 to 1799, the
last four occurring after 1770.20 This turbulence led historian Carl Becker to
observe two struggles: “the first was the question of home rule; the second
was the question, if we may so put it, of who should rule at home.”21

Resistance to debt was spreading rapidly and threatened the political
order. In the years before the Shays’ Rebellion in Massachusetts in 1786
and 1787, debtors carried out scattered assaults on courts, tax collectors,
landlords, merchants, and justices of the peace who enforced contracts and
carried out requests by creditors to jail debtors for failing to pay.

The term Regulator was first coined between 1764 and 1771 in North
Carolina by those with unresolved grievances against government for
favoring propertied elites. Such unjust policies led the people out of doors
to organize for the restoration of government to the people by regulating it
with petitions, resolutions, assemblies, protests, and even armed
insurrection. The North Carolina insurrection spread to the states of
Virginia, South Carolina, New Jersey, New York, Pennsylvania, Maryland,
Georgia, and Vermont during and immediately after the Revolution.22

The Massachusetts Shays’ Regulator Rebellion quickly seized the
attention of the elites. Beginning with a proposal for fairer taxation, the
ignored farmers soon ramped up the pressure. On June 13, 1786, farmers



blocked a Bristol County courthouse from meeting to collect debts which
were made impossible to pay due to new high state taxes, raised to meet the
state’s debt obligations, and the lack of specie to pay it. Perhaps a quarter of
the state’s population was actively involved in the rebellion and half
opposed the state’s attempts to suppress it by refusing to join any proposed
militia, among other actions.23 Tax collectors and creditors were also
attacked, shops broken into to redistribute hoarded food, and local courts
shut down for debt cases. Confederation Secretary of War Henry Knox
feared that it would become “a pretty formidable rebellion.” Indeed, the
Regulators went beyond armed insurgency and moved toward revolutionary
struggle with an abortive plan to march on an armory in preparation to take
over Boston and run the state from below.24

George Washington sought to crush the insurrection because “mankind
left to themselves are unfit for their own government.”25 If the debtors’
revolt was not quickly suppressed, he feared “the combustibles in every
State, which a spark may set fire to” would lead to further tyranny of
democracy and leveling.26 His fear proved to be prescient. After the
Regulators were militarily defeated, allies of the insurrection took over the
state legislature in Spring 1787, pardoned most of the rebels, and passed
debtor-friendly legislation.27

The small farmers who composed the Regulators operated in a mostly
barter-based cashless economy in which an estimated 90 percent of value
was produced without currency, and in which even small amounts of debt
produced great anxiety and political strife that led farmers and laborers to
organize against those they perceived as attempting to enslave them in
debt.28

Debtor rebellions threatened all property by demanding laws to “stay”
the onerous collection of private and public debts. Several states passed
laws that closed local courts, imposed stays on the collection of debts, and
allowed payment in kind with agricultural products, paper money, bills of
credit, and other forms of paper to be used to pay private debts and taxes.
Some states issued taxes that could only be paid with the paper money they



issued, which were then used to retire some or most of their debt and pay
their requisition to Congress.

These policies of economic democracy were not only considered
friendly to debtors but an attempt by a tyrannical majority to “level”
property by evading their obligations to repay their creditors the value
which they borrowed.29 Before the word “socialism” was invented, leveling
was an “anarchic” threat by the people out of doors wielding political
power with petitions, memorials, clubs, and guns that put rich and poor on
the same level.30

The Regulators symbolized a threat to all kinds of property. The big
slave owners could look into the future and see that efforts to abolish or
limit slavery might not be contained to only a few states. Financial
speculators, among them Abigail Adams, Robert Morris, and several other
prominent Framers, who owned immense fortunes in state and
Congressional war debts, similarly knew that the revolt of the debtors
would not end with the Regulators.31

Similarly, large absentee landowners hoped to expel native peoples in
order to sell their property for profit. But they were also keenly aware that
their lands were eyed as an inexpensive option for states to repay their war
debts on the cheap while offering a release valve for rebellious laborers. By
the time the Constitution was sent out for ratification, between five million
and seven million acres of land had been or were in the process of being
sold to just two companies in exchange for public securities.32 Ensuring an
orderly sale of public lands would drive up their price, further concentrate
its ownership in the hands of the few, and ensure a larger supply of laborers
no longer able to afford cheap western land.

The elites were at risk as long as states had the power to interfere with
debt contracts. Debtors were often creditors whose interests lay on both
sides of the ledger, none more so than Robert Morris, who both lent and
borrowed money as the Superintendent of Finance. These elites set aside
their own personal interests to support a strong national economy backed up
by the purse and sword of government. For investors who borrowed heavily
to speculate on newly expropriated lands and unpaid government war debts,



the gains from a strong national government outweighed short-term gains
from debtor-friendly policies issued by the states.33 For this reason, it’s
impossible to claim that creditors supported the Constitution and debtors
opposed it.

None better demonstrate the complexity of elite support for the
Constitution than Robert Morris and James Wilson, whose wealth didn’t
survive to benefit from Hamilton’s national credit system. Both were left
broke and spent some of their last years of life in debtor prison. Because
Supreme Court Justice Wilson was pursued by creditors who wanted to jail
him, he was even unable to ride the circuit for fear of being arrested for
unpaid debts.34

As long as the elites attached their interests to a particular state’s
financial policies, they would be divided as a class and unlikely to coalesce
around the financial policies of Congress. Debt repayment served to harness
the interests of all elites to the new system and provided the material basis
for a new class ideology. As a result, mercantilists secured a single state-
backed financial system that could provide adequate investment capital to
spark an industrial expansion pursued by Hamilton in the early 1790s.
Slave-owning planters found new access to foreign markets threatened by
conflicting state policies that taxed exports, imports, and shipping and made
it difficult to sell more cotton and buy more slaves in the foreign markets of
the Caribbean and Europe.

Congress was given the exclusive authority to pay debts in I.8.1 while
prohibiting the states to “make any Thing but gold and silver Coin a Tender
in Payment of Debts” (I.10.1). This did not abolish paper money but
established a national publicly backed financial system based on it. To
understand why the states were shorn of these powers, it is essential to
understand both sides of the story. As long as the states retained the power
to make different, conflicting policies, a single national economy would be
impossible.



Regulate Interstate Commerce, Ensure Contracts,
and Make Foreign Trade Policy
Policies concerning debt cannot be understood in isolation from policies
protecting slavery, regulating commerce, ensuring contracts, protecting
patents, issuing currency, imposing taxes, establishing an army, navy, and
militia, and making treaties located in Articles I and
II. State interference in the economy that constrained, restricted, or impeded
trade between the states had gone too far. As a confederation, each state had
almost complete sovereignty over finance, trade, and other types of
business in their state, although under Article VI of the Articles of
Confederation, Congress could prevent states from imposing imposts that
conflicted with treaties.35

In 1780, Hamilton called for a new national government with
concentrated powers.36 Over the next few years, a few states sent
representatives in an effort to draft a state compact to restrict interference in
trade while unsuccessfully attempting to expand Congress’s power over
shipping and tariffs.

Southern slave states were split on these two issues. Some opposed
expanding shipping, fearing that Northern merchants would set
monopolistic prices that cut profits from their slave-produced cotton. On the
other hand, Virginia’s tariffs on imported slaves helped it sell more slaves,
controlled the supply of labor, avoided overproduction, and raised the price
of tobacco sold to Britain which re-exported 85 percent of it at great profit.
They also preferred “home-bred” slaves to reduce the risk of slave
rebellions they blamed on imported slaves.37 The tariffs may have shut off
the slave trade but it also raised the price of tobacco and strengthened
slavery.38

During the Revolution, and before the Convention, states passed various
temporary price controls, penalized food hoarding, banned monopolies, and
restricted certain kinds of businesses. The most famous of them all was the
“non-importation” ban on British goods vigorously enforced by mechanics,
which brought in hesitant merchant elites who proceeded to immediately



sabotage it. These forms of economic democracy were imposed from below
on elites who were forced to comply in the heat and ferment of
revolutionary upheaval. In the Southern slave states, the non-importation
pledge included slaves, which raised the price of tobacco, reduced the
influence of British creditors, and increased the share of the profits from
tobacco going to the planters. This helped convince planters to support
independence, from which they could profit.39

To stop economic democracy in its tracks, I.8.3 granted Congress the
power “to regulate Commerce,” and I.10.1 gave Congress, by forbidding it
to the states, the exclusive power to “coin Money,” “emit Bills of Credit,”
use anything but gold and silver coin as money, and most importantly “pass
any … Law Impairing the Obligation of Contracts.”40 That is all in a single
clause—perhaps the most important clause in the entire Constitution.
Slipped in at the end of the Convention without debate by Gouverneur
Morris’s Committee on Style, “the contracts clause had the specific purpose
of abolishing debtor-relief legislation.”41

These powers were further complimented by I.8.4, which granted
Congress the power “[t]o establish … uniform Laws on the subject of
Bankruptcies,” and I.8.8 that created the power of copyrights, patents, and
trademarks as the “exclusive Right to their respective Writings and
Discoveries.” To impose a single set of foreign trade policies, I.10.1 took
from the states and gave to Congress the exclusive power to make treaties,
I.10.2 stripped the states of the power to tax imports or exports, and I.10.3
prohibited any tax on shipping.

Transferring these powers to the Congress while prohibiting them to the
states has long served several important functions. First, it stripped from the
states the very tools of economic democracy created during the Revolution,
where they were being implemented in response to the pressures and
coercion of the organized majority.42 Second, it allowed for a single set of
laws passed by a single legislature more insulated from public pressure and
capable of serving elite interests. Third, when combined with the IV.1 “Full
Faith and Credit” clause, which required each state to recognize the official
records of any other state, and the IV.2 “Privileges and Immunities” clause



that required all states to extend the same privileges and rights of residents
and businesses from any other state in their state, it granted the federal
government an implied supremacy power, specifically enumerated in VI.2,
to override any innovations by an upstart state to claw back some of its lost
economic powers.43

Relocating these powers to Congress allowed for the centralization and
concentration of power to set up, manage, and protect a single national
economy rather than 13 different economies (14 if you count Congress and
15 if Vermont, which was independent at the time, is included) whose
different and conflicting rules impeded the formation of the “consolidated
empire” envisioned by Hamilton.

Single Set of Rules, Harmonious Elite
Nationalizing economic power solved the problem of an elite class
fragmented by their allegiance to their states. The I.8.3 commerce and
I.10.1 contract clauses, above all, established a single set of rules for the
national economy that could be used to protect the economy from
democracy. This encouraged the elites to overcome their own particular
competing interests to form a single capitalist class, with shared interests in
acquiring and protecting all types of property.44

Responding to the wide-ranging efforts of states to interfere with private
business, these two clauses banned local and state governments from
regulating, interfering with, banning, or redistributing private property.
I.10.1 was a realization of Madison’s insistence on “the necessity of
harmony in the commercial regulations of the states.”45 Hamilton’s public
credit system similarly created a single national system of finance by taking
these economic powers away from the states.46

One issue on which elites remained divided was on bankruptcy, which
was still thought of in moral, rather than financial, terms. The first federal
bankruptcy law passed in 1800 only after the embarrassing imprisonment of
prominent elites such as James Duane, Framer Robert Morris, and Framer
and Supreme Court Justice James Wilson for unpaid debts.47 Bankruptcy



was an issue complicated by the fact that many elite creditors were
simultaneously debtors who had borrowed heavily for investment capital
while also lending or extending credit in turn. Robert Morris, Wilson,
Gouverneur Morris, James Monroe, and Madison were just a few who
bankrolled their speculative land purchases with loans, often from European
creditors. The 1800 law was repealed shortly after, in 1803, as were the next
two such laws passed in 1841 and 1867. States remained kinder to debtors,
allowing delays or reductions in collections, abolishing jail terms,
decriminalizing debt, and passing replevin laws that allowed the recovery of
seized assets.48

If the Constitution could reopen the credit faucet, these Framers and
other elites would find another way out of their financial squeeze other than
debtor’s prison, foreclosure, and ruin.49 Hamilton’s financial plan would be
the type of solution they were looking for: a stable government-backed
credit system that was attractive to foreign investors as well.

Bankruptcy complimented the need for a dependable and stable credit
system and the opportunity for failed investors to start over, and enshrined
the role of a new system of federal bankruptcy courts to manage financial
crisis as a tool for an effective national system of credit.



4

Congress:
Designed for Inefficiency

Although given the most powers of all the branches, Congress was
organized to make it extremely difficult, if not impossible, to wield its
powers of the pen, sword, purse, and oversight, unless approved by the
privileged minority. This inefficiency was intentionally selective. The
plethora of procedural obstructions and roadblocks were designed to
prevent the concentration of power in the hands of one person, group, or
party that could rapidly change law and policy in dramatic ways. Congress
was designed to be inefficient when it serves the interests of the economic
majority and efficient when it serves the interests of the elites.

The Partisanship Fallacy
This inefficiency of Congress is often attributed to partisan squabbles
between the two dominant parties. For many reasons, this oftrepeated
condemnation is unsatisfactory for explaining why Congress has become
the weakest of the three branches and accomplishes so little.1

Congress was intentionally designed to be hampered when attempting to
use its multiple powers in Article I. Gouverneur Morris advocated for
inefficiency to prevent “Legislative usurpations” including “paper-money,
largesses to the people, a remission of debts, and similar measures” that
threaten propertied interests.2

Because of these constraints, the most substantial changes have
occurred during times of crisis such as depression and war, and temporarily
during the pandemic. When the organized economic majority becomes



unruly during such times they pressure the elites to make concessions. The
elites set aside internal bipartisan divisions to make minor reforms
tempering the fire of insurrection and channeling the rebellious leadership
into the system of politics in order to control, diffuse, and manage it. Once
the threat passes, the elites are free to again reorganize and tip the balance
of power back in their own favor.

Consider the three 2020–1 Covid-19 Relief Acts passed by Congress
and signed by a president who had already been impeached once (but not
removed). To understand the rapidity by which they passed with the support
of both parties, all that is necessary is to follow the money. Of the $4 trillion
total spending only a fraction went to extend unemployment, paid family
and sick leave, and other long-sought-after policies; more than 50 percent
went to businesses, only 20 percent went to individuals, families, and
workers, and 16 percent spent on the public health crisis.3 In short, the
pandemic provided a favorable policy shift for elites who stood to profit
handsomely from a vast expansion of the federal government into the
economy. While this massive injection of spending lowered poverty by 45
percent relative to 2018 for every age, geographical, and racial group, even
as unemployment rose, it would have been impossible at a time without a
crisis.4

Using these temporary reforms during the pandemic as a statist model
for action on other long-term crises, such as the climate catastrophe,
demonstrates a misunderstanding of the way Congress is designed to work.

The Covid-19 Relief Acts may have been poverty-reducing social
democratic policies but they were designed to be both temporary and
unfunded. President Biden’s attempt to make them permanent or fund them
by increasing taxes on the rich and corporations ran into an array of
insurmountable minority checks. They were passed to serve elite concerns
about a shortage of cheap labor and to keep the economy running as
millions were infected. A crisis without a mass uprising will not lead to long
term reforms.

The constitutional obligation of government to protect property ensured
that these reforms would not guarantee a basic income or health care and



redistribute wealth to pay for it. Responding to the pandemic by addressing
its underlying causes would have threatened the supremacy of property. As
Charles Beard reminded us, “none of the powers conferred by the
Constitution on Congress permits a direct attack on property.”5

Tripartite
Today, celebrating the undemocratic design of the Constitution is a matter
of pride for some like Republican Senator Mike Lee, who reminded us that
“[w]e’re not a democracy. … The word ‘democracy’ appears nowhere in the
Constitution, perhaps because our form of government is not a democracy.
It’s a constitutional republic.” Lee could have well been channeling the
Framers’ warning about democracy.6

While a hint of Athenian people’s democracy would be required to sell
the Constitution to the state ratifying conventions, it was the Roman
tripartite system that would hold Athens in check. Despite its numerous
enumerated and implied powers, Congress is constrained from using them
by innumerable minority checks of the Roman tripartite system of separated
power.

One essential characteristic of the Roman/Whig tripartite system is the
sharing of power between the common people in the Tribune and the elites
in the Senate. In the Constitution this corresponds to the direct election of
the House of Representatives, which is checked by the originally unelected
Senate, both forming a bicameral legislature. Just as the Roman Senate of
the landed elites could veto anything passed by the popularly elected
Tribunes, the US Senate was designed to be the brake on the directly
elected House, what Brutus called “a f[a]int spark of democracy.”7 The
bicameral structure was intended not to share representation of the elites
and the majority but to check the majority from wielding power.8

Even Rome proved to be too democratic for the Framers. Fearing a
repeat of the Senate picking populists like Gaius Marius and his nephew
Julius Caesar as chief executive pro-consuls, the even less democratic
electoral college and not Congress picks the President and Vice President.



“Elected” without term limits, the President was originally modeled after a
king. When one considers the presidential veto (eg, a “returned” bill) found
in 1.7.2, our legislative system is more tricameral than bicameral with the
president serving as a house of one. If we also throw in the federal courts’
implied power of judicial review amplified by the Article VI “supremacy
clause,” we might even say we have a quadracameral legislative system.9

Jettisoning Athens
After the Revolution, conservative “revolutionary” leaders were caught in a
bind. They attempted to overthrow the British and impose home rule for
themselves while struggling to prevent its replacement by a democracy and
assert their right to rule at home.10 The answer, embracing Rome, meant
jettisoning Athens. The relatively more democratic organization of the
states and local governments that were a product of the Revolution had to
be abandoned.

Emerging around 1774, the unicameral Provincial Congresses were
pseudo parliamentary systems that combined the functions of the
legislatures and executive, as they were governed by committees that
enforced non-importation, oversaw militias, etc. These Congresses joined
together into the Continental Association in order to coordinate the revolt. If
this sounds familiar, it was basically the same structure later formalized in
the Articles of Confederation. These soon transformed into the states that
were much more democratic and accessible than the system that would be
created by the Constitution. The effect of this multiple array of state
systems made a single unified capitalist economy virtually impossible.
During the Revolution, eleven states revised their constitutions, four of
which became even more democratic by removing assorted checks such as
a senate and executive veto. These systems included far fewer checks and
balances. “The colonies were becoming democracies characterized by local
sovereignty. The Whig word for this was anarchy,” historian Jackson Turner
Main noted.



The Framers feared that the economic majority could more easily
control a unicameral legislature such as Congress, Georgia, and
Pennsylvania. Unicameral legislatures were frequently denounced as a
threat to property. Annual elections for unicameral legislatures were often
followed by the rapid passage of new laws favoring the interests of
subsistence farmers and mechanics. A unicameral system was an unchecked
legislature that could change the law quickly, especially when there was
rapid turnover of government due to short terms and no veto power for the
governor.

Pennsylvania was the poster child of what needed to be dismantled at all
costs. The Bill of Rights in its 1776 constitution included a right to “reform,
alter, or abolish government.” There was a plural executive of a twelve-
member Supreme Executive Council whose president was elected by both
the Council and Assembly and did not have a veto. The Pennsylvania
legislature also held open sessions and published a record of its
proceedings. The elected Council of Censors was responsible for making
sure the laws conformed with the Constitution and could make
amendments.

Anti-Federalist Pennsylvania Supreme Court Justice George Bryan
spoke in favor of his state’s unicameral legislature as the best model for a
legislature because a unicameral legislature with one-year terms does not
cause delays in changing the make-up of the house and passing legislation.
“This tie of responsibility will obviate all the dangers apprehended from a
single legislature, and will best secure the rights of the people.”11

What Bryan trumpeted is what the Framers saw as a great danger. The
quick change Bryan advocated would put the economic elite at risk of being
quickly overwhelmed on every vote. They might get their laws passed in
one legislative session only to be booted out of office and the law repealed
or replaced the following year, which is exactly what happened in
Pennsylvania.

The outcome of democratization was almost immediate. Many of the
features of the revised state constitutions were the outcomes of demands
made by self-organized revolutionary committees controlled by small



farmers, laborers, and mechanics. The lowering or removal of property
requirements meant that many small farmers and mechanics could now
vote.

In New York, they used the secret ballot to elect more populist
candidates such as George Clinton and support policies such as higher taxes
on the rich, limits on profits, price and wage controls, prohibitions on flour
exports, and confiscation and sale of Loyalist estates.12 The last demand
essentially served as a reversal of the expropriation of native lands by a few
families who owned vast estates. The revolutionary state constitutions were
products of the class conflicts happening during the Revolution, and the
people out of doors were winning.

These constitutions exhibited an array of experiments in
democratization. Virginia was the first to enumerate three distinct branches
governed by the principle of “separate and distinct.” Four states lowered or
had no property requirements to vote, along with Vermont which had none
and gave the franchise to every adult male. Nevertheless, the existing
property requirements likely prevented between a quarter and a half of the
adult male population from voting. Six states had secret voting by ballot.13

The make-up of both houses of the legislature varied along a continuum
of democratization as well. Twelve states elected their lower house every
year or more frequently (six months in Connecticut and Rhode Island and
two-year terms in South Carolina). Three states had no senate, and six had
one-year terms or were on a rotation, except for Maryland. There were
proposals to abolish the senate in three of the states that had one.14 State
senates were modeled after the British House of Lords that was replicated
in all the colonies except Pennsylvania as the executive council that could
veto the governor and lower house.

State legislatures mostly shared power with a much weaker executive in
most of the states. New Hampshire had no executive, New York was the
first to have a directly elected governor, Pennsylvania had a plural
executive council, and ten states appointed their governor. All but two states
limited their governors to one-year terms and only three states provided the
governor with a veto (New York allowed it for only one year), which could



be overridden. Massachusetts gave the governor (who was popularly
elected) a veto. Every state except New Hampshire and New York had an
executive council to advise and constrain the governor, a responsibility
transferred to the Senate in the Constitution. Some states took away the
governor’s appointment power and limited appointees to specific short
terms, half gave them the power to impose trade embargoes, six allowed
them to issue pardons, and two could issue reprieves.

There was not much of a judicial branch to contend with. New Jersey
didn’t set up a separate judicial branch, and nine states allowed for the
election of local judges either by local voters or by the state legislatures.
Judges, sheriffs, and other officials most commonly served one-year terms.
New York had a “council of revision,” composed of the governor,
chancellor, and Supreme Court judges, which determined the
constitutionality of new bills, although it could be overruled by a two-thirds
majority of both houses. Seven states had a bill of rights, six had public
education, and three abolished debtor’s prison.15

Perhaps the most democratic “state” was Vermont, which was not
admitted as a state until after ratification of the Constitution, followed by
Georgia, whose constitution was likely written by ordinary men about
whom little is known. While it still excluded slaves, native peoples, and
women, Georgia briefly banned slavery in the early 1700s.

The states were hardly bastions of “agrarian democracy” after 1776.
After all, local and state self-government for some white men was based on
slave labor, the patriarchal enslavement of women in the home-based
economy, and settler colonialism that carried out genocidal extermination of
native peoples in order to seize the land that made subsistence farming
possible.16

However more or less democratic the states were, it was a bridge too far
for the elites. Those like John Adams bemoaned the removal of barriers to
voting in 1776 warning that once voting is expanded:

There will be no End of it. New Claims will arise. Women will demand a
Vote. Lads from 12 to 21 will think their Rights not enough attended to,



and every Man, who has not a Farthing, will demand an equal Voice with
any other in all Acts of State. It tends to confound and destroy all
Distinctions, and prostrate all Ranks, to one common Levell. I am &c.17

Checks and balances, however, were weakened only during the
revolutionary upheaval. Many of these revolutionary-era constitutions were
overthrown after ratification and rewritten to strip out their most democratic
features.18 Ratification of the US Constitution gave momentum to the elites
in nearly all the states to revise their state constitutions, reversing the trend
toward democratization of either government or the economy.19

Pennsylvania’s constitution came under intense attack by the
nationalists. The 1776 constitution was replaced by the 1790 constitution
written behind closed doors and supported by some co-opted Anti-
Federalist leaders. It was likely not put to a popular vote because of
unpopular features, including an executive veto, appointed rather than
elected local judges, and replacing a unicameral with a bicameral
legislature.20

Designed for Inefficiency
Congress was simultaneously given many powers previously reserved to the
states under the Articles while constraining it from using them for any
purpose other than those which served the interests of elites. To understand
this apparent paradox it is necessary to explore how its organizational logic
imperils democratic control of government and the economy. In other
words, Congress was given the keys but never shown the door.

Consider property. Congress was given no direct power to create,
abolish, or affect property in any way, slavery or otherwise. It was not given
the power to set up publicly owned companies other than the post office. It
was given no authority to charter new private corporations, although
Hamilton made the case that it possessed implied power to do so in the
1791 bank debate.21

The power of Congress to tax was arranged so that the impact could
only be direct and uniform, not proportional to the value of the property.22



Organized as a bicameral legislature, Congress’s power could not be
exercised without the approval of the Senate and the signature or veto
override of the President. The different size and term lengths of each house
and the delegation of appointment and ratification powers to the Senate
ensured that Congress would only act when safely in the interests of
property. Engineered for inefficiency, delay, obstruction, and prevention,
Congress could get very little done concerning the economy until the 1930s
Depression. The New Deal was only possible because Democrats used its
near supermajority control of both houses to overcome the roadblocks and
impediments to empower the President to respond to class conflict in the
streets and factories.

Afraid that a unicameral legislature would act too quickly while under
the spell of a charismatic president, such as a future Franklin D. Roosevelt,
the Framers constrained Congress from the outside as well. They required
that for all but treaties, confirming appointments, and removing an
impeached official, both houses were required not only to pass bills in
identical language before they could become law, but that the President
would also wield the veto (or pocket veto).

After the People’s Party managed to have four of its members appointed
or elected to the Senate in the late nineteenth century, efforts to change the
Senate gained momentum.23 The vote on a resolution to call a new
constitutional convention to change this feature failed by one vote in the
Senate, leading instead to the more limited 17th amendment of 1913 which
made the Senate directly elected.

The direct election of the House, in contrast, is frequently offered as
evidence for the democratic intentions of the Framers. The number of
members was apportioned by counting toward the total population three-
fifths of each slave, thereby vastly inflating the power of the big slave states
in both the House and the election of the President and Vice President until
the 13th amendment abolished slavery for all but prisoners in 1865. But just
as importantly, each House member serves two-year terms, while senators
serve six years, with a third up for re-election every two years. Establishing
the houses with staggered terms, not only with one another but also with the



President and Vice President, and without term limits, serves as yet another
minority check.

Each house was delegated some exclusive powers not shared by the
other. The Senate was intentionally aligned with the prerogatives of the
executive, as we will see in Chapter 5, by sharing some powers with the
President. It exclusively confirms nominations to fill an unspecified number
of executive and judicial vacancies, the candidates for which have no
criteria or minimum qualification to serve other than the Article III mandate
that it shall be “during good behavior.” The Senate’s authority to ratify
treaties with a two-thirds supermajority also ensured close alignment with
the President’s foreign policy.24 By contrast, the only power exclusive
granted to the House is the slim responsibility that “all bills for raising
revenue shall originate in the House of Representatives” (I.7.1), which still
requires Senate approval and the President’s signature.

To slow down and impede rapid change, all other powers have to be
approved twice, some requiring the nearly impossible two-thirds
supermajority threshold. Among these are the I.7.3 power to override
presidential vetoes, which several Framers didn’t want to allow. Even this
power to override is tempered by language that grants the President a
“pocket veto” in I.7.2 when the Congress is out of session. Because II.3
allows the President to adjourn Congress, it is possible to not only prevent a
veto override but even rule unilaterally by fiat without Congress, as
dictators are apt to do. A vetoed bill can only be overridden by passing both
houses in the same session.

The complex two-step impeachment process only requires a simple
majority in the House, but rises to two-thirds in the Senate to remove the
President, federal judges, and other appointed and elected officers. This
dual requirement has proven an effective procedural neutering of
Congress’s most import check on the President, as evidenced by the
impeachment of only two presidents (prior to President Trump being
impeached twice) in the first two centuries. In all four instances the
presidents survived removal in the Senate and were not banned from elected
office for life. Because it has proven nearly impossible to use, the



impeachment process may have been designed less as a check on the
President than on Congress.

Congressional power is further impeded by the complex requirements to
amend the Constitution which is the focus of Chapter 9. Only 27 out of the
more than 11,000 attempts have succeeded, most of which sought to
overcome the nearly impossible hurdle of achieving two-thirds support in
both houses before proceeding to the states for three-quarters approval.25

While Congress may initiate the process, few have succeeded. After the first
ten were ratified in 1791, only five more were added by 1870, nearly 80
years later. Only twelve more amendments were added in the next 122
years, with the last in 1992, three decades ago. Article V contains the only
explicitly forbidden amendment, prohibiting “no State, without its Consent,
shall be deprived of its equal Suffrage in the Senate.” By comparison, most
countries of the world make many more amendments or even thoroughly
revise or replace their constitution more frequently than the USA. The
nearly insurmountable threshold to change the Constitution makes the
amendment process functionally inoperable.

Most glaringly absent from the law- or amendment-making process is
that the voters have been excluded from any role whatsoever. When added
to the still steep property requirements to vote or run for office which were
left up to the states to determine, as we will see in Chapter 9 the voters
played almost no part in bringing the Constitution into effect. Rome
triumphed over Athens.26

A Temperate and Respectable Body of Citizens
The Senate was designed as a brake on democracy in three ways. First,
because all bills must pass both houses, and there are several requirements
for a supermajority, the Senate serves as a check on the House.27 Second, it
gave each state two senators who were not directly elected. Third, the equal
number of senators inflated the influence of small-population states with
few free whites and many slaves while deflating the influence of large-
population states with few or no slaves.28 While altered by the 17th



amendment, the inequality of representation has been preserved so that it
continues to distort the influence of more diverse and populous states
relative to overwhelmingly white small-population states.29 For example, in
the 68 years between the 65th and 99th Congress, the period between
Presidents Woodrow Wilson and Ronald Reagan, there were seven
instances when the party with a majority in the Senate was elected from
states whose total population added up to less than a majority of the US
population.30

Gouverneur Morris suggested that senators serve for life to preserve
“stability” and “private property” again the “democratic branches.” The
Framers debated whether to set the term for nine years or eight years before
settling on six.31 Even the shorter six-year terms ensured the Senate would
function as an instrument of Whiggism, a more powerful variation of the
state senates designed in the interests of the ruling elite.32

In Federalist #63, Madison praised the role of a Senate consisting of
“temperate and respectable body of citizens” that would serve “as a defense
to the people against their own temporary errors and delusions” when they
“call for measures which they themselves will afterwards be the most ready
to lament and condemn.”33 The Senate, Madison insisted, was a minority
check designed “to protect the minority of the opulent against the
majority.”34

Size Matters
While senators represented their entire state, House members serve in
districts redrawn every decade depending on the number of “the People of
the several States,” as measured by the census (I.2.3). To dilute the
influence of the directly elected House, Hamilton and Madison supported
large districts for keeping the population divided into varying “factions”
such as classes, parties, and interest groups.

Electing members of the House from districts within each separate state
would further divide the majority, giving an advantage to the elites. The size
of the country and district, Gouverneur Morris assured the Convention,



would mean that “the schemes of the Rich will be favored by the extent of
the Country. The people in such distant parts can not communicate & act in
concert,” a sentiment echoed by Hamilton and Madison.35 The Anti-
Federalist minority of the Pennsylvania state ratifying convention
recognized this, warning that large districts would result in the tyranny of
the few.36

Although we now exclusively use single-member, winner-take-all
district elections for the House, some Federalists actually preferred “at-
large” elections, in which the top vote-getters represent a state, and opposed
district-based elections as violating the Constitution. The following phrase
was originally thought to result in at-large rather than district-based
elections: “The Times, Places and Manner of holding Elections for Senators
and Representatives, shall be prescribed in each State by the Legislature
thereof; but the Congress may at any time by Law make or alter such
Regulations, except as to the Places of Chusing Senators” (I.4.1).37

Gouverneur Morris proposed property requirements for voting and
serving in office because he thought that power over property should only
be held by those who own it, otherwise the system would fall under the
“savage State” of the propertyless.38 Allowing the rules for voting and
elections to be “prescribed in each State by the Legislature thereof,” the
Framers left this unpopular measure out of the Constitution and adopted the
existing state property requirements. This cleverly continued to exclude a
large portion of the adult white male population with too little property to
qualify, along with nearly all of the free black male and female population,
from not only voting but also holding office.39

Checking Change
Imagine for a moment that a new movement of the supermajority formed a
new party led by a charismatic and prominent leader. The party sweeps the
House in a midterm election and wins a healthy majority of about a third of
the Senate seats on the ballot. However, it does not yet control the Senate so
it cannot get anything passed because the two dominant parties team up to



block it. There are two options available to such an upstart party. It can fight
on in the next two election cycles over the next four years to win the
majority of the Senate while holding onto its House majority twice. A
second possibility is to heavily compromise the very principles which made
it so popular by collaborating with one of the two dominant parties to “get
things done.”

If the upstart party chooses to fight and hold on to its principles every
two years it needs to hold on to its majority in the House and pick up more
than half of the third of the Senate up for re-election while also trying to
win the presidency. In failing to achieve all three, it will still find its
initiatives relatively easily blocked in one or the other house or by a
presidential veto. If it controls the House and the presidency but not the
Senate it has to start all over again at the next midterm election, by which
time the President likely has lost popularity because the party cannot pass
anything in the Senate. The new President must now focus on winning re-
election, along with keeping the party’s majority in the House and
continuing to try to win a majority in the Senate. The Faustian bargain
remains. Does the new party begin compromising so that it has something it
can deliver to its loyal voters, or stick to its principles and appear
powerless, thereby losing voters?

The party finally captures the Senate while holding on to the House but
loses the presidency. Without the presidency its every move is blocked by
one of the other party’s President vetoing its bills knowing that the
Congress does not have a two-thirds supermajority to override it.40 And
even then, there is no way to prevent one or more members of the upstart
party from bolting to join one of the two main parties to deny them a
majority or supermajority.

This thought experiment demonstrates that the Senate is only one of the
array of minority checks that impede and prevent Congress from wielding
its power.41 Fragmenting Congress into two houses and staggering their
terms with each other and the President each serve as a brake slowing down
change so as to give opponents time to dilute, defeat, deflate, redirect,
suppress, or co-opt the effort or movement making demands. We can also



add that each house makes its own rules, sets up its own powerful
committees, gives absolute power to the majority party, allows district-
based winner-takes-all elections to the House, has the unequal
representation in the Senate, and a single senator can “veto” a bill using the
filibuster. This very design ensures that rather than wielding “All legislative
Powers” (I.1), Congress is where bills go to die. Bills expressing majority
demands must run the gauntlet of minority checks, and overcome their
obstructions, to ever see the light of day in both houses, which few do.
Those that somehow survive are so diluted by compromise until they do
little of what those who first introduced the bill intended them to do or are
vetoed by the President.

Attempting to use the rules of the system to bring about fundamental
systemic change is a proven futile strategy unless those changes serve the
interests of property.

Give Me Compromise or Give Me Death
Today we hear about Democrats and Republicans working for “bipartisan
compromise” to “get things done.” These promises implicitly acknowledge
that Congress was designed with roadblocks and impediments to block
change rather than facilitate it.42

The imperative to compromise is not only endemic to national politics.
It is also known as the “getting to yes” strategy used in legal negotiations
and “interest-based” or “non-zero-sum game” strategies unsuccessfully
used by unions in collective bargaining with employers. Despite the
popularity of compromise, in the preponderance of cases only one side is
truly compromising—the side that wants change. Those willing to
compromise are effectively bargaining with themselves.

The focus on compromise is misplaced and misleading. The numerous
roadblocks and impediments woven into the Constitution already impose an
obligation on those who want change to give something up in order to get
something.43 When those with the upper hand call on their weaker
adversary to compromise, they are holding the process for ransom. They are



saying, “give me what I want or I will use my innumerable minority vetoes
to bleed your bill to death.” The musical Hamilton got it right this once:
“The art of the compromise | Hold your nose and close your eyes | We want
our leaders to save the day | But we don’t get a say in what they trade away
| We dream of a brand new start | But we dream in the dark for the most part
| Dark as a tomb where it happens.”

Compromise is presented as the antidote to the disease of partisanship
in our two-party duopoly, when really it is a symptom of the disease. Even
this is misleading, however, because that implies that the system is sick and
would work as intended if it were cured of its disorder. But the Constitution
is working just as it was designed to do, and that is the problem.
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Congress: Power of the Purse

He that hath the longest purse will certainly have the longest sword.

Simon Clement1

The power to tax was a critically important element of the Framers’
constitutional strategy. As Alexander Hamilton pointed out in 1780,
“without certain revenues, a government can have no power; that power,
which holds the purse strings absolutely, must rule.”2 Taxation provided the
necessary revenue to repay the debt, establish a public credit system, and
issue a new currency that would provide the capital to set up, run, and
protect a new national capitalist economy. For this reason Hamilton
celebrated that “the proper funding of the present debt, will render it a
national blessing.”3

That Power which Holds the Purse Strings Must Rule
“No taxation without representation” is one of the most recognizable
rallying cries of the Revolution. From the youngest age we are told that the
Revolution was sparked by oppressive taxes.

What we are not told is that after the Revolution, Congress and some
state governments imposed new oppressive taxes to raise the money to
repay their creditors. These efforts to tax sparked both the Regulator
Rebellion from below and the elite counter-revolution from above. The
desire to tax brought about the Convention which created a national
government newly empowered to collect the necessary taxes to fund a
powerful government and economy.



The primarily self-sufficient small farming population, which mostly
lived outside the cash economy, didn’t expect government to do much more
than made possible by the revenue collected by taxing exports or imports
from other states. That all changed when Massachusetts imposed draconian
taxes used to pay its requisition to Congress and repay creditors sparking
the Shays’ Rebellion. These taxes were immediately denounced as a
betrayal of the Revolution by putting the population back under
“aristocracy” and into “slavery,” despite the obvious hypocrisy of half a
million actual people held in bondage as slaves.4 The majority of common
people, many of whom were the original creditors having had taken paper
IOUs in exchange for their good and services, were now expected to suffer
a second time. Their taxes were being used to repay speculators the face
value with interest of war debts they bought at steep discounts.

Taxes also sparked the elite counter-revolution. Congress directed the
states to assess the value of their land so it could calculate their share of the
revenue. However, these requisitions proved to be both extremely difficult
to estimate and unpopular to collect. The states had discretion to collect
taxes in any way they could, resulting in taxes on land, people (or “poll”
tax), exports, imports, slaves, and other things of value. When the
Revolution ended, most states paid a steadily declining share of their
requisitions or none at all, while some were paying most or all of their debts
directly. Unable to pay its bills and in default with France in 1785, Congress
and a number of states began reissuing paper money. Paper money relieved
the coin shortage, expanded the currency supply, and could be used to pay
state taxes which were used to retire outstanding debts. Pennsylvania’s state
legislature even passed a law in 1780 refusing to repay a debt at face value
because it would amount to paying the debt twice.5

While farmers demanded paper money so that they could borrow from
state land banks, such plans did not reappear except in Pennsylvania.
Because not all the currencies declined in value, paper money was not
automatically inflationary as is commonly claimed.6 Paper money lost value
where merchants refused to accept it as legal tender in protest. The value of
paper money remained stable in some states such as Pennsylvania.7



Because Congress lacked the power to tax directly, several efforts were
made to give it the power to impose tariffs on imports which failed in 1781
and again narrowly in 1783 when New York approved it with conditions
which were rejected by Congress. Its defeat, according to historian Jackson
Turner Main, was due to opposition by those “who feared a consolidation of
power in the central government.”8 Giving Congress the power to tax land,
slaves, income, and wealth was seen as a form of tyranny leading to
standing armies, emoluments for the rich, destruction of the states, and
expensive wars.

Ironically, New York was one of the few states that paid its requisition
in full during the Confederation. It did that by taxing most imports, a power
it would not easily let go. Virginia and a few other states were also able to
repay their debts by a combination of tax revenue and paper money. The
ongoing negotiations to solve the problem of internal tariffs also disproved
nationalists’ claims that the Confederation had failed and needed to be
replaced.9 New York proposed no longer taxing goods for re-export if they
remained packed. New Jersey and Pennsylvania agreed to concurrent
jurisdiction over Delaware River traffic as did Virginia and Maryland over
the Potomac and Chesapeake Bay. These efforts weakened one of the major
arguments for a new Constitution.10

The struggle over taxation led the Framers to design a Constitution
which empowered the elites to govern by making the economic majority
pay for it. Limiting revenue to direct taxes, such as the tariff, was a minority
check built into the Constitution by imposing “a limitation on the power of
majorities to decide how to tax.” Direct taxes shielded elites from the
burden while passing it on to the consumer in higher prices.11

Joined at the Hip: Slavery and Taxes
The relationship between the tariff and slavery did not begin at the
Convention. The debate over how to apportion the states’ tax burden led to
the passage of a real estate apportionment clause in 1777. This became
Article XI, allowing government funds to “be defrayed out of a common



Treasury, which shall be supplied by the several Colonies in Proportion to
the Number of Inhabitants of every Age, Sex and Quality, except Indians
not paying Taxes, in each Colony, a true Account of which, distinguishing
the white Inhabitants.” The words “who are not slaves” following the
second use of the word “Inhabitants” were removed and replaced with the
modifier “white” to make it clear that slaves would not be counted in the
system of taxation.

Despite this language, the states disagreed about whether to count the
value of slaves. The Southern states preferred assessing real estate values,
as long as their slaves were not included, because their lands were less
valuable than in the North. Northern delegates wouldn’t go along with it for
obvious reasons. Rather than tax property or heads (i.e., a poll tax) it
adopted what became Article VII in 1781 so that “[e]ach Colony may assess
or lay such Imposts or Duties as it thinks proper.” No federal impost was
ever implemented and states were unable to assess the value of property or
impose a poll tax, relying instead on a combination of assorted taxes, paper
money, and tariffs to meet their requisitions from Congress. Apportionment
was the device for preventing a national tax on the population while instead
favoring one on foreigners. As Einhorn noted, “Congress … could levy the
impost without talking about slavery.”12

The nationalists’ project gained momentum once they got to
Philadelphia. The power to tax was extended to Congress in I.8.1, which
reads the “Power To lay and collect Taxes, Duties, Imposts and Excises, to
pay the Debts.” It is further limited by forbidding to Congress, “No
Capitation, or other direct, Tax shall be laid unless in Proportion to the
Census or Enumeration herein before directed to be taken” (I.9.4). These
clauses transferred the power to tax exclusively from the states to the
Congress. Over the next century, a system of dual jurisdiction over taxation
emerged in which state and local governments taxed houses and land while
the federal government was effectively limited to the impost on specific
imports rather than all imports.13

During the debate over whether to allow Congress to impose taxes on
land and people, the disagreement over whether to count slaves as people,



or literally as an equivalent of non-human farm animals, was resolved by
the infamous “compromise.” In exchange for a direct tax on people rather
than property, the slave states were obligated to accept poll taxes that
included their slaves but only by counting them as the notorious “three
fifths of all other Persons” (I.2.3), “other Persons” serving as a weasel word
for slave.

The infamous three-fifths clause in the Constitution originated in
Congress’s 1783 request that the states approve an amendment to the
Article’s reading: “the whole number of white and other free citizens and
inhabitants, of every age, sex and condition, including those bound to
servitude for a term of years, and three-fifths of all other persons not
comprehended in the foregoing description, except Indians, not paying
taxes, in each state.”14

The three-fifths clause was hardly a “compromise,” as historians tend to
call it, since it favored only one side. As historian Robin Einhorn explains,
“at the very moment of its birth, the United States was already almost ‘half
slave and half free.’”15 The big slave states inflated their political
representation by counting three-fifths of their slaves, and only temporary
direct taxes were ever implemented for the next 74 years. Because no taxes
were ever imposed on slaves, the slaveocracy got the better end of the deal,
receiving more federal revenue, possessing the same number of Senate seats
regardless of population, adding seats in the House, and exaggerating their
electoral college votes.

The tariff became the only form of taxation because it allowed the
Confederation Congress and later the federal Congress to entirely avoid the
issue of taxing slaves and all other forms of wealth and income.16 Since it
wasn’t apportioned based on population or value assessments, but instead
imposed on imports, it entirely bypassed the need to count slaves. This was
a considerable issue, as we saw earlier, primarily because only about 4
percent of the population in Northern states were slaves while 37 percent of
the population in Southern states were slaves. The tax debate had been
about whether to count the number or the value of slaves. In the end, it did



neither. According to historian David Waldstreicher, “in the new American
order, taxation with representation and slavery were joined at the hip.”17

Land Taxes: Redistribution from Below
Tax policy is not about funding a neutral government but about how it can
most effectively manage class conflict and redistribute wealth upwards. By
basing taxation on population, the Framers transferred the costs to those
who would be controlled and managed. The inevitable outcome of the direct
apportionment criteria would be that states with a larger population would
pay a higher proportion of federal taxes. This restriction created immediate
resistance.

In 1782, Superintendent of Finance Robert Morris had proposed a poll
tax based on the number of people as well as on land, houses, farms, tools,
liquor, and adult male slaves ages 16 to 60. Without a sense of irony,
Morris, who was a large absentee landowner and slave owner himself,
proposed a land tax as an “agrarian law” from above that “would relieve the
indigent and aggrandize the State by bringing property into the hands of
those who would use it for the Benefit of Society.”18 He preferred a tax on
landed estates in order to minimize taxes on the population that he feared
would spark an insurrection.

Morris also proposed a poll tax of $1 on all freemen and male slaves
and an eighth of a dollar on distilled liquor.19 He appointed federal agents to
assess the value of taxable property and collect the taxes in the states, hiring
Hamilton as one of his New York agents. His extremely unpopular tax
proposals likely contributed to the defeat of his plan and weakened him as
Superintendent.20 Morris was not alone. During the debate about how to
generate revenues to meet the demands of the mutinous Newburgh officers
for an immediately payment in 1783, Framer John Rutledge suggested a
poll and land tax and Hamilton added a house and window tax.21 Every
state already had some type of land tax, some based on assessed value and
others on a flat rate per acre, which were unpopular and difficult to
collect.22



Morris’s tax plan had a second objective “of encouraging settlements
and population.”23 He also foresaw funding a muscular national government
with a military and bureaucracy with revenue from tolls on roads and
turnpikes and, without any apparent irony, a stamp act.24 The attempt to
collect the taxes provided futile, Hamilton informed him, because elected
tax assessors, collectors, and county treasurers in New York refused to
collect the unpopular taxes. Morris’ tax policies were made stillborn by
class conflict.25

Although land sold at low prices, small farmers lacked the cash or credit
to buy it. Rather than redistributing land, Morris’ plan would drive up the
value of the vast supply of unsold lands and further concentrate them in the
hands of the elites. Auctioning government lands and increasing taxes to
generate revenue to repay bondholders would make them richer by
redistributing wealth from below in two ways.26

As prices for land rose, fewer and fewer would have the cash to buy,
further accelerating the sale of land as a speculative investment. And as
small subsistence farmers would be hit with unpayable higher state and new
federal taxes, they would be increasingly forced off their lands and into
waged labor. The tax plan would simultaneously expand the vast holdings
of elites like Morris, who was co-owner of a land company with vast
western holdings, while providing them with a larger pool of cheap
exploitable waged labor.

The consequences of Morris’s tax plan didn’t escape Massachusetts
Supreme Court Justice William Whiting, who warned that they would
transfer property from the “Labourous Members of Society” to “the non-
productive class,” who were “useless and idl who [were] living on the
common stock.”27

The Framers sought to block states from setting up more land banks
from which farmers could borrow while establishing a government-backed
private credit system such as the one Morris had been promoting since the
formation of his own Pennsylvania bank. In 1782, Morris told Congress that
his plan for a land tax was about more than “the establishment of permanent
revenues.” Rather, it was intended to raise the revenue to “do justice” to the



creditors while unifying the elites and the states into a national system. “A
public debt, supported by public revenue, will prove the strongest cement to
keep our Confederacy together,” he wrote.28

The type of “justice” Morris was advocating was allowing creditors to
earn their expected return on money lent to the states and Congress to fight
the Revolution. It didn’t matter that most creditors bought the debts for
pennies on the dollar and now demanded to be paid for the full amount
printed on the paper.

Morris’s land auction never took place due to machinations by the land
speculation companies tied to states competing for a share of the western
lands until a settlement was reached in 1787. It was ultimately settled by the
Constitution in III.2.1, which enumerated supremacy power over
“Controversies … between Citizens of the same State claiming Lands under
Grants of different States,” and was later expanded by the 11th
amendment.29

The Trouble with Direct Taxes
The states and Confederation Congress found it extremely difficult to
calculate and collect direct taxes on land. According to historian Gary Nash,
eighteenth-century tax lists “grossly underestimated” the wealth of the rich
and did not tax many types of wealth held by the urban elites such as
mortgages, bonds, debts, ships, and rural lands.30 The census recorded the
number of slaves but did not report the value of property, acres, or houses
owned until 1850.

Requiring that taxes be direct only created a minority check that
doomed the first effort to collect them. After becoming Secretary of the
Treasury in 1789, Hamilton included a tax on land sales in his public credit
plan to supplement tariff revenue. His May 1790 proposed tax bill included
a very similar list of taxes, such as on rooms in a house, later dropped in
favor of an excise tax on whiskey.31 After the first bill was voted down in
the House, Hamilton issued a report on public credit in December 1790 in
which he preferred excise taxes over tariffs (also known as the impost),



reversing his support for them in Federalist #12. In the midst of declining
tariff revenues due to British attacks on US ships, the later 1794 Revenue
Act further expanded new taxes to stamps, stock transfers, and increased
tonnage duties as well as excises on snuff, sugar, and carriages.32

The proposed excise tax on whiskey was particularly explosive. It
sparked protests known as the Pennsylvania Whiskey Rebellion, beginning
in 1791, that spread across five states by 1794.33 Ultimately, Hamilton lost
when the centerpiece of the tax system to fund his financial plan was
defeated in Congress. Over these decades, efforts to impose excise taxes on
an array of items were tried and revoked a few times. The earlier excise
taxes and system to collect them were abolished in 1801, only to be brought
back between 1813 and 1817 to pay the costs of the War of 1812. These
were proposed by Madison’s Secretary of the Treasury Albert Gallatin, who
was one of the highest-profile participants in the Whiskey Rebellion. Now
channeling his adversary Hamilton, Gallatin’s successful 1813 tax plan
included not only a tax on whiskey and tariffs but also licenses for sellers of
imported liquor, excise on sugar, a carriage tax, a direct tax on land, houses,
and slaves, and a stamp tax on legal documents like that the British imposed
which helped spark the Revolution.

Despite his lifelong efforts, Hamilton’s financial plan proved to be a
partial victory. He got the publicly backed credit system but not the entire
tax system he needed to fund it. Congress had the power of the purse but
that purse was still mostly empty.

For example, a 1798 direct tax to collect $2 million from the states
based on the value of homes, slaves, and land was oddly modeled after the
earlier requisition system of the Confederation Congress. The results were
eye opening. Only 2 percent of homes accounted for 25 percent of all value,
with the top 10 percent comprising half of home values.34 The effort to
directly tax tangible property faced tax evasion and resistance by elites and
the 1798–99 Fries Rebellion which killed the tax. Despite the states making
assessments of property values, President Jefferson had Congress repeal the
tax in 1802. By 1808, 6 percent of the taxes were still uncollected.



After this tumultuous period, Congress relied almost exclusively on the
regressive tariff as the only source of tax revenue until the Civil War. In
1895, property ascended to new heights in the constitutional system when
the income tax was thrown out in the Pollock v. Farmers’ Loan and Trust
Company, when the Supreme Court found the income tax was a direct tax
which required that it be apportioned by population. That same year the
Supreme Court also exempted manufacturing from anti-trust law in United
States v. E.C. Knight Company and upheld the use of a court injunction to
break the Pullman strike in In re Debs. It took the 1913 16th amendment to
allow that “The Congress shall have power to lay and collect taxes on
incomes, from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.” But this
was made moot by the rule of property, which didn’t merely exempt itself
from the Constitution but maintained its position outside, above, and
shielded by it.

Tax-Free Elites
While it is well known that the three-fifths rule protected slavery, what is
less well understood is how it profited all propertied elites. The power to
impose taxes as long as they were exclusively “direct” and “in Proportion to
the Census” (I.9.4) has a dual role. It was explicitly designed with the
intention of impeding or preventing the power of Congress to tax the
property of elites. The requirement that “Representatives and direct Taxes
shall be apportioned among the several States” (I.2.3) excluded income and
all forms of wealth from taxation unless both imposed directly and
apportioned according to population. As Charles Beard pointed out,
“[d]irect taxes may be laid, but resort to this form of taxation is rendered
practically impossible, save on extraordinary occasions, by the provision
that they must be apportioned according to population—so that numbers
cannot transfer the burden to accumulated wealth.”35

I.8.1 grants Congress the “Power To lay and collect Taxes, Duties,
Imposts and Excises.” However, this is specifically restricted to direct taxes



that correspond to the proportion of the population of each state. As
discussed above, this empowered the big slave states while excluding the
slave owners from taxation. In exchange for a partial counting of slaves as
three-fifths of a person, the big slave states were now subject to
proportional taxation in I.9.4 so long as “No Capitation, or other direct, Tax
shall be laid, unless in Proportion to the Census or Enumeration herein
directed to be taken.” These same powers were denied to the states in
I.10.2, which mandated that “No State shall, without the Consent of the
Congress, lay any Imposts or Duties on Imports or Exports,” and I.10.3
extended it to “any duty on Tonnage” as pertains to shipping.

Apportionment of direct taxes was first tested in the 1796 Supreme
Court case Hylton v. United States, in which the court struck down the tax
on luxury carriages as indirect, the same criteria used a century later in
Pollock.36 While the 16th amendment removed the limit to direct taxation,
no tax on financial wealth has ever been issued, although failed efforts have
been made to impose federal taxes on land and other forms of tangible
wealth. Today, elites of the richest country in human history do not pay a
single cent on their wealth unless they withdraw it either as income or
realize their “capital gains” on profits made by the sale of an asset, both of
which are currently taxed at a lower rate than income from work. There is
currently no federal tax on tangible property other than a luxury tax on
consumer items purchased by the rich.37

Anti-Federalists had warned that stripping the states of the power to tax
would result in the imposition of federal taxes on land and other regressive
taxes rather than on imports.38 Yet, they proved only partially right. There
are local and state taxes on land and real estate, and regressive taxes on
prepared food and body care items. But to this day there is no federal tax on
any form of wealth, land or otherwise.

In effect, the three-fifths clause not only perpetuated and strengthened
the atrocity of slavery, it also strengthened the power of property produced
by the exploitation of all human labor. The minority checks embedded in
the constitutional power to tax served to prevent all types of leveling. In



doing so, the Constitution serves to perpetually shield the elite’s wealth
from economic democracy.

Putting an End to That Evil
The Constitution was designed to realize what Robert Morris had failed to
accomplish during his tenure. Along with giving Congress the power to tax,
issue currency, regulate commerce, and pay debts it redistributed vast
government lands to the elites while using the earnings from the sales to
pay interest on their outstanding loans. This restarted and accelerated
westward settler colonial expansion that had been blocked by the presence
of the British, French, and Spanish, as well as another century of armed
native resistance.

For Madison, there was a clear connection between the sale of public
lands and the payment of debt. The federal government “will render the
vacant territory a more necessary, as well as more productive fund for
discharging” the debt while also reopening the Mississippi to US
expansion.39 He wrote that it would now be possible to take the western
forts, “which will not cease to instigate the Savages, as long as they remain
in British hands. It is said also that the Southern Indians are encouraged and
armed by the Spaniards for like incursions on that side. A respectable
Government would have equal effect in putting an end to that evil.”40

Paying one’s debts ensured the ability to borrow. This proved critical for
defending the country’s property and interests from enemies both at home
and abroad while making it possible to take more.41 Without an army and
navy, foreign creditors might seek to seize compensation for unpaid debts
directly, which is exactly what the USA would later do across Latin
America during the Wilsonian Era of the early twentieth century to help
banks and investors by seizing tariff offices to claim unpaid debts.42

Taxes were needed to raise the money to repay the debts and establish a
government-backed credit system which would provide the financial
resources to fund the military. Once established, the military would carry
out repression of the “evil” of native resistance, the dangers of slave



rebellions, and white rural resistance to land theft and debt peonage, putting
down three interlinked struggles that tragically never recognized one
another as such.

This was yet another tragic missed opportunity to merge the
insurrections between white small farmers, laborers, mechanics, slaves, and
native peoples, each of which were another side of the same struggle. While
slaves were resisting their domination and exploitation that enriched the
elites who evaded taxation, native peoples were arming themselves against
a growing army funded by taxes, and small farmers and laborers were
organizing against the taxes that funded it. The tragedy is that an
opportunity was missed by these waged and unwaged workers to cross the
barriers of race and join their struggles to change the outcome of the
Revolution. We can only speculate how things might have turned out
differently if they had.

Making the working class pay the cost of government reinforced the
reality that government doesn’t just serve elite interests: it is inseparable
from the elites. This is the fundamental flaw in the liberal and social
democratic critique of so-called “government capture.” One hardly need to
“capture” what one already possesses. No candidates, parties, or organized
interest groups will be able to alter the fundamental design of the
Constitution and its function to serve the elites.
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The Executive: The Rule of One

Civil government, so far as it is instituted for the security of property, is
in reality instituted for the defence of the rich against the poor, or of those
who have some property against those who have none at all.

Adam Smith, An Inquiry into the Nature and Causes
of the Wealth of Nations, 17761

The radical American Revolution ended with a conservative, even
reactionary, outcome.2 Less than a decade after the Revolution against the
tyranny of a British king, the Constitution created an effectively unelected
president who could serve an unlimited number of terms, wield a veto, and
was empowered to enforce the law and use the military against enemies
both foreign and domestic. An undemocratic national government with
concentrated powers replaced a decentralized confederation and its mostly
more democratic state governments.

We learn that the Framers designed the presidency with two objectives
in mind. First, checks and balances empower each branch of government to
restrain and prevent one branch from overpowering the other two and the
states, thereby preventing the President from becoming a tyrant, a king or a
new caesar. Second, the Framers kept Article II extremely short and listed
far fewer enumerated powers for the President and Vice President in order
to prohibit the executive from using its power to emasculate Congress and
transform the republic into a dictatorship.

Today the presidency looks nothing like what we are told was intended
by the Framers. The expansion of presidential powers is blamed on power-
hungry presidents who abuse the Constitution to pickpocket the powers of



the other branches, causing our constitutional system to go off the rails,
checks and balances to break down, and democracy to be imperiled.

Rather than an unintended outcome, the nearly unlimited power of the
executive today is actually built into Article II. The President, and the
executive branch that emerged around it, was designed with few
enumerated limits on what it can do to police representative democracy. The
President is not directly elected by voters, was eligible to serve for life for
163 years until 1951 when the 22nd amendment established a two-term
limit, is nearly impossible to remove by impeachment, appoints its own
cabinet, is secure against having its vetoes overridden, and nominates the
very judges who might shine a light onto the executive’s power.3

Unlimited Power
Article II presents a conundrum for political scientists and constitutional
scholars. Although the Constitution delegates the power of the pen and
sword exclusively to Congress, in practice it is the President who wields
them. Using their executive powers, presidents interpret and pick winners
and losers when administering the law, and decide life and death during
wartime, powers presumed to belong to the courts. Presidents have claimed
the power to appropriate and spend government funds and deploy the
military without Congressional approval. The discretionary powers have
only become more expansive with time as a result of the vagueness of
Article II and the election of the President independently from the
legislature. With little power to control and remove the President and other
executive officers except by the nearly impossible threshold of
impeachment, Congress can do no more than legislate and issue polemics.
The immense growth in the power of the President is the result of the
separation of powers, not despite them. When Congress cannot carry out its
functions in times of crisis or so-called “partisan” divide, presidents are left
to wield power with unlimited discretion.

While the list of the President’s constitutional powers is relatively short,
Article II is nearly silent on what the President cannot do. The Constitution



lacks checks on powers that are not enumerated or explicitly prohibited,
such as in I.9’s list of “POWERS FORBIDDEN TO CONGRESS.” All but
one enumerated power of the President, the “Power to Grant Reprieves and
Pardons for Offense against the United States, except in Cases of
Impeachment” (II.2.1), include checks on them. By not making other
powers explicitly prohibited, the presidency was designed to have virtually
unlimited power.

The separation of powers and strong presidential system was created to
solve the problem of the pseudo-parliamentary system of the Articles of
Confederation which gave Congress the power to both make and execute
the law.

Despite being a single branch government, in which the Congress
formed the executive and judicial branches, the Articles did not establish a
parliamentary system in which the legislative branch forms the executive
branch based on the majority in the “lower” house. Parliamentary systems
subject not only the making but also the administration of law to the
demands of the majority.

The state systems described in Chapter 4 came closer to democratizing
both the making and administration of law. For this reason they were
unacceptable to the Framers, who sought to constrain democracy by
separating the power to legislate from the power to execute.

The Unitary Executive
From the first days of the Washington administration the power of the
presidency has expanded without limits in two ways. Presidents have acted
unilaterally during times of economic crisis and war, thereby
institutionalizing their actions as precedent, a problem compounded by the
failure or refusal of Congress and the courts to counteract them. As
journalist Ferdinand Lundberg keenly observed, “the President often fills
interstices in the law. He often acts where there is no law, and Congress
later formally makes the law. Or it does not. In this role the President is
obviously a one-man legislator.”4 After the attacks of 9/11, the Bush II



administration described the President as the “unitary executive”
unrestrained by ordinary checks and balances.

Bush operationalized the long list of extra-constitutional powers
claimed by previous presidents. To go to war, spend money never
appropriated, imprison and execute citizens, issue executive orders by fiat,
and carry out line item vetoes in the form of signing statements, are just a
few of the many powers presidents have claimed. Once these powers are
pickpocketed from the other branches and the states they become sticky,
remaining with the presidency, never to return to their rightful owners.5

II.3 says precious little about how the President “shall take Care that the
Laws be faithfully executed,” providing an unlimited discretionary power to
interpret and enforce the law. The lack of specificity implies, according to
Hamilton, that “[h]e who is to execute the laws must first judge for himself
of their meaning.”6 Presidents have assembled a vast array of power merely
by exercising their implied power to interpret the law when turning them
into rules and regulations.

Congress has only the remotest check on the President. The criteria for
“high Crimes and Misdemeanors” (II.4) is ill-defined and the supermajority
vote threshold to remove is so high that impeachment has yet to be
successfully used to remove and ban a president from office.

A Few Designing Men
The problem of the presidency is not just about the electoral college. Once
the position has been attained without a direct popular vote, the President is
empowered to constrain political democracy and prevent economic
democracy in four critically important ways.

The electoral college, by which a group of “electors” selected by the
party casts the official vote based on the outcome of the popular vote in
each state, was designed as a minority check on the unpredictable will of
the majority. It was designed at the very end of the Convention after five
previous attempts to decide how the President would be selected. The
Framers debated whether to restore a monarch for life or elect a weak



executive who would serve long terms, until finally modeling it after a
parliamentary system with Congress selecting the President.

On September 4, 1787, during the final weeks of the Convention, the
Committee of Eleven on Postponed Matters, which met in secret and
included James Madison, John Dickinson, Roger Sherman, and Gouverneur
Morris (the latter of whom appeared to have his hand in nearly every aspect
of the final text), made one lasting change. The committee had electors
selected by state legislatures pick the President, an idea proposed by James
Wilson and modeled after the German system of princely electors. Passed
by a vote of nine states to two,7 the new process made the President
“elected” by the eligible voters every four years in non-binding ritual
crowning.

The debate was focused on how the executive would be selected and
how long they would serve, not whether or not to have one. The consensus
was that a president was needed to constrain democracy because the people
out of doors could not be trusted to govern themselves. Elbridge Gerry
echoed many of the Framers when he declared that “the people are
uninformed, and would be misled by a few designing men.” He opposed
direct popular election as “the worst of all” the methods.8

Hamilton supported the electoral college in Federalist #68 because it
protected the majority from harming themselves by voting incorrectly.
Separating the popular vote from the actual selection was an “effectual
security against this mischief” so as to prevent “tumult and disorder.”
Voting in separate states “will expose them much less to heats and ferments,
which might be communicated from them to the people, than if they were
all to be convened at one time, in one place.” The electorate would also be
divided into different groups and interests in order to create what Hamilton
called “obstacles” in the way of the majority combining to elect a president
who would serve their shared class interest. The electoral college was a
manifestation of the strategy of divide and conquer.

The system works only too well to deny the majority their desired
candidate. The electoral college creates 51 distinct and disconnected
elections for president, one for each state and the colony of Washington,



DC. For decades, about 80 percent of states and DC have been “safe states”
which consistently vote for one or the other of the two dominant parties.
Truly competitive election campaigns only happen in between 5 and 15
“swing states” while the remaining states are mostly ignored by the major
parties. This means that a tiny number of the most motivated voters in these
close races, who tend to be white, wealthier, and with more education,
determine who will win the electoral college.

Twenty presidential elections have delivered a president who either did
not win a majority of the popular vote, won with only a plurality (e.g., the
most votes), had the recount stopped by the Supreme Court, or were picked
by the House of Representatives.9

It was apparent almost immediately that the electoral college serves to
constrain majority will. After the 1800 election did not deliver a winner in
the electoral college and 36 inconclusive votes in the House, Jefferson was
elected president along with Aaron Burr as Vice President. They did not get
along. The situation was so tense that Madison feared the military would be
called out to put down a popular revolt if Jefferson was blocked.10

The 12th amendment was supposed to fix the electoral college so that
voters would cast a single vote for both the President and Vice President.
Instead, the electoral college has continued to deliver presidents who didn’t
win the popular vote. Today, the USA is one of the few representative
democracies with a separately elected president who is not elected directly
by the voters.

The Executive Veto
The veto in I.7.2 is one of the few enumerated presidential powers, but it
has no conditions or limits on how or when a president may wield it. The
Framers rehabilitated the English king’s veto to overturn the laws of
parliament, although it had not been used since 1707.11 Ben Franklin
thought the executive veto was subject to abuse so that “no good law
whatsoever could be passed without a private bargain with him.” His fellow
Framers favored it for just that reason: empowering the President could



extort changes from Congress as an intentional constraint on democracy.
The veto was included as a weapon of executive power to impede political
democracy while shielding property from the threat of economic
democracy.12

The veto was rarely used until President Andrew Jackson vetoed the
rechartering of the 2nd US Bank in 1832, for which he was widely attacked.
His veto nevertheless created a precedent that the President possessed
unchecked power to veto a bill for any reason. By 2020, the last year
President Trump was in office, presidents have issued 2,584 vetoes of
which only 112 were overridden—a meager 4 percent.13 The tiny number of
overrides demonstrates that the veto is almost completely effective in the
President blocking the majority will of Congress, not Congress checking the
President. The record demonstrates that the opposite of what we have
learned about checks on the President is true—these powers were given to
the President as a minority check of one on Congress.

The Framers were explicit about why they included the veto. Madison
celebrated that “[o]ne object of the National Executive, so far as it would
have a negative on the laws, was to control the National Legislature.”14

Although the veto can be overridden, the override mechanism appears
near the end of a long sequence of minority checks that effectively make it
unusable. Requiring a two-thirds majority in both houses, it was designed as
a “double check on the democratic House”15 by what Hamilton and
Madison called “a well-constructed Senate” in Federalist #63. Today a
mere 33 senators can prevent a veto from being overridden even against a
consensus in the House. If these 33 senators come from the 17 smallest
states in population size, totaling only 25 million people—or about 8
percent of the 2021 population of 328 million—they would prevent the
representatives of 92 percent of the population from constraining the
President.

Combined with the federal court’s power of judicial review (see Chapter
8), the Framers effectively prevented the House from acting on its own
while giving the Senate and President unlimited discretion to block it. The
high threshold for both overriding vetoes and removal by impeachment,



along with the ability of the courts to strike down laws, means that the
overwhelming power lies in the hands of either a single indirectly elected
executive or five unelected justices.

Anti-Federalist warnings that the presidential veto would lead to the
concentration of power in the hands of a single person were prescient.
About a dozen times as many vetoes have been issued by presidents than
the number of federal laws that have been struck down as unconstitutional
by the Supreme Court.16

Rule by One
The executive was designed to be run by a single rather than a plural
executive like that used in Pennsylvania. The Framers threw out the system
in which Congress was a unitary branch with the authority to execute its
own laws by using committees composed of its own members. In doing so,
they severed the direct relationship between Congress and the President in
the interpretation and execution of the law.17

In 1781, Congress had already begun replacing its committee system on
the advice of Hamilton and his ally James Duane. Administrative boards
and offices for war, foreign affairs, naval issues, and finance headed by
individuals appointed by Congress wielded extensive discretionary
executive authority as a de facto separate executive branch. Hamilton
thought that “an executive ministry … would speedily restore the credit of
government abroad and at home … would inspire confidence in monied
men in Europe as well as in America to lend us [those] sums of which it
may be demonstrated we [stand] in need from the disproportion of our
national wealth to the expences of the War.”18

The proto-executive branch was an unmitigated disaster, riddled with
conflicts of interests, corruption, secrecy, waste, self-dealing, and
authoritarian rule. Robert Morris was the poster boy for everything wrong
with this system. “Morris was made dictator by Congress,” according to
historian Merrill Jensen, when he was appointed in early 1781 as chair of
the Secret Committee of Trade, later becoming the Superintendent of



Finance.19 Although he refused to vote for the Declaration of Independence,
Morris became the most powerful executive officer of the Revolutionary
Congress, wielding a financial veto power much like a “financial
emergency manager” today. Believing that government should be an
“administration by single men,”20 Morris consolidated control over other
departments and boards, including quartermaster, commissary, department
of the marine, and the army medical department. He even bypassed
Congress by directing American diplomats abroad.

Morris’s own financial interests became blurred with Congress, often
using government ships to import goods for himself, his firm (Willing and
Morris), his partners, and Congress while financing them with government
accounts. Writing to Silas Deane, his business partner and agent in Europe,
Morris said: “I shall continue to discharge my duty faithfully to the Public
and pursue my Private Fortune by all such honorable and fair means as the
times will admit of.” He lived up to his promise by using the government’s
short supply of coinage to line his pockets and those of his business
associates, sustaining his global supply chain of goods during the
Revolution.21

Morris had become the richest man in the country by the time he
resigned in 1784 and was replaced by the Treasury Board. His wealth was
produced by doing the business of Congress as his own behind a shield of
secrecy and opaque accounting. The Congressional committee that spent
years investigating Morris after he left office as the Superintendent of
Finance concluded that he owed the US government $93,000 for two bonds
he never repaid. Rather than being the “financier of the American
Revolution,” the committee reported that his wealth was likely financed by
the Revolution.22 When the Treasury Department was formed in the new
federal government on September 11, 1789, Congress also passed a conflict
of interest law prohibiting public officials from engaging in private trade.23

Despite the corruption, Morris’ short tenure as Superintendent of
Finance became the organizational model for the executive branch.
Authority over the government’s finances was transferred back from the
plural executive Treasury Board to a single Secretary of the Treasury,



Morris’s protégé Hamilton. This time, however, the Secretary of the
Treasury became a critical part of an executive branch designed as the
singular protector of all property, not only of the personal property of the
Secretary.

Between the end of the Revolution and the Convention, no one
institution possessed sufficient authority, power, and resources to protect
property from the threat of democracy. The Confederation and the states
were challenged by an organized people out of doors demanding debtor-
friendly policies and political power, slaves rising up for their liberation,
armed native peoples defending their lands from incursion, anxious
creditors, and foreign enemies on the continent. A single unified authority
with the power to “execute” the power of government was needed to collect
and spend the tax revenues required to set up and run the military, expand
overseas trade, repay the debt, control the currency, protect property,
regulate commerce, and protect government and the economy from being
democratized.

Faithfully Execute
Requiring that the President “shall take Care that the Laws be faithfully
executed” (II.3) provides vast discretionary power to respond to emerging
threats to property posed by the majority. The Constitution is silent on
exactly what “faithfully” means. Although Congress establishes, funds, and
confirms the appointment of the rest of the leadership of the executive
branch to implement its laws, the President possesses extensive discretion
in interpreting, administering, and enforcing the law.

Despite passing significantly fewer laws in the past half century, those
that do pass are both longer and more complex. This has resulted in the
executive branch using its executive authority to not only interpret law into
federal regulations but make it in the process of doing so.24

Laws are getting longer and more complex because, as we saw in
Chapter 4, to get anything done Congress must overcome a nearly
impassable gauntlet of roadblocks and impediments to pass a bill. On the



rare occasions when a bill passes it must face the executive, designed with
few enumerated constitutional powers and unlimited discretionary power to
undermine the will of the majority of Congress and the voters. Today the
President possesses a treasure trove of legislative powers entirely removed
from not merely control by the majority of the population but accountability
to Congress, and sometimes unchecked by judicial review due to deference
to executive privilege in national security matters.25

Over the centuries the law has been interpreted into federal regulations
that determine who is responsible for carrying out the will of Congress.
Without going into the complicated and extensive history of the emergence
of the administrative state, the law is fragmented immediately into three
types: statutory law made by Congress, administrative law made by the
executive branch while interpreting the law, and case law issued by the
courts in precedent setting rulings. The list of ways in which administrative
law can be used to trump statutory law is far too long to recount here, but a
few examples will suffice.

Presidents can simultaneously wage dozens of wars, some in secret, that
are never declared by Congress. Congress nevertheless funds them and
other national security priorities, often in classified legislation, that gives
presidents a virtual blank check to run them. Alternatively, the President can
declare a national emergency, allowing them to spend money never
appropriated for that purpose. In the past century, border and immigration
policies have been changed at whim to incarcerate entire ethnic groups in
concentration camps, denying their constitutional due process and equal
protection rights, censoring the media, and shielding its own agencies from
public transparency.

During the ordinary regulatory process, companies and industries are
commonly exempted from the law and given a free hand to pollute, fire
workers for unionizing, and engage in religious discrimination, evading
punishment altogether or paying a small fine to avoid federal criminal
prosecution. Presidents sell weapons and carry out trade with countries
engaged in heinous atrocities, despite being sanctioned by law, because they
are “strategic allies.” When banks crashed the global economy, the



President and Secretary of the Treasury directed the Federal Reserve to bail
them out. Money was printed and lent to the banks at negative interest rates,
effectively paying them to borrow.26 These are but a few of the many ways
the executive branch uses its constitutional powers to shield the economy
from democratic control.

While most battles to change policy are fought out on the public stage
of Congress, little light shines into the deep recesses of the numerous
administrative departments, agencies, commissions, and councils of the
executive branch that make regulations. The appointment of regulatory
officials itself can be used to shape the making of regulations and their
enforcement. Top department officials, members of boards and
commissions, and White House staff are appointed by the President and
confirmed by the Senate along with Article III federal judges who serve
“during good Behaviour,” interpreted to mean for life. II.2 establishes that
“[h]e shall have Power, by and with the Advice and Consent of the Senate
… and he shall nominate, and by and with the Advice and Consent of the
Senate, shall appoint Ambassadors, other public Ministers and Consuls,
Judges of the supreme Court, and all other Officers of the United States.”
This was a dramatic departure from the Articles and most of the state
constitutions, few of which granted the governor the power to appoint
officials and judges.

After winning in Congress and marching down the Capitol steps to
celebrate their legislative victories, most supporters then go AWOL. Few
stay on the job to ensure that the law is enforced “faithfully” according to
the intent of Congress when it is interpreted by the administrative body
tasked with writing and administering the regulations, a process that can
takes years if not a decade or more to complete. As attention from
supporters falls away, those with deep-pocketed interests remain on the job.
A loss in Congress can be turned into a win on the regulatory side, as
opponents rotate on and off the regulatory bodies which write the
regulations, lobby them in hours-long hearings that continue for months,
and campaign for their favored “preferred option.” If opponents lose again
on the regulatory side, they can still turn to the Office of Management and



Budget inside the White House to issue an administrative veto and start the
entire regulatory process over from the beginning.27 This process contains
countless roadblocks and impediments that serve as extra-constitutional
powers not enumerated in the Constitution and minority checks on bills that
have already passed into law. These checks ensure that regulations that limit
or restrain the capitalist economy can be prevented, and that those that do
enter into force are acceptable to those who own the economy.28

The vagueness of the “shall take Care” (II.3) clause leaves its meaning,
scope, and the consequences of failing to do so difficult to ascertain. Rather
that limit such power, Article II unleashes it, shielding the execution of the
law from democratic demands. Staggered terms between the executive and
legislative branches, the lack of term limits until the 22nd amendment, and
the impossibility of both impeachment and overriding vetoes gave the
President staying power during conflicts with Congress. The executive
branch was designed to execute the law with minimal interference of the
other branches of the government, states, or the majority of the people.

Presidential Fiat Power
The “shall take Care” (II.3) clause has been used by presidents to invent
new powers to interpret and executive the law, even writing their own laws
without going through Congress. When treaties are blocked by the Senate,
presidents design executive agreements to carry out foreign and trade policy
obscured by the necessary murkiness of national security and commercial
secrets.29 Despite Congressional oversight powers, presidents redirect
funds, issue executive orders, call out the National Guard against the
domestic population and foreign armies alike, and issue signing statements
that declare their reasons for not enforcing the very laws they just signed.30

Executive orders are perhaps the most expansive presidential power in
the hands of the presidency. When presidents sign a bill or, far rarer, it
passes over their veto, presidents issue executive orders that direct their
subordinates to interpret the law into new regulations, or interpret its
meaning in ways that contradict the law. Such executive orders have



evolved over the centuries to become a process of making law by fiat, a
power of kings against which the Revolution was presumably fought. It is
unknown exactly how many executive orders have been issued because
they were not recorded until 1907, when the State Department began back-
numbering to 1862. Although 14,036 known executive orders had been
issued by 2021, estimates of the true figure run as high as 50,000.31

Presidential discretion grows with each creative interpretation of the
Constitution. President Bill Clinton went as far as to obtain the line item
veto from Congress although it was thrown out by the Supreme Court in the
1998 case Clinton v. City of New York. Since President Monroe, presidents
have issued about 1,000 total signing statements that announce that they
have no plans to execute part or even all of the very law they just signed.
Although none exists, these effectively serve as a line item veto.32

Those with the Purse Strings Must Rule
Presidents have also usurped Congress’s “power of the purse” by
“impounding” (e.g., refusing to spend), spending less, or reallocating
money to other purposes without Congressional approval, even spending
secret monies never disclosed to the public. Presidential power of the purse
gives presidents immense additional power to rule by fiat. As Hamilton
made clear, those “which holds the purse strings absolutely, must rule.”33

The Framers intended that expenses and other executive actions be
reported to Congress according to the requirement that “He shall from time
to time give to the Congress Information of the State of the Union” (II.3).
However, no specifics were given about what and when the information
should be provided, giving presidents broad discretion to decide what is
reported. In a debate with Madison, George Mason suggested that “[i]n
matters relative to military operations, and foreign negotiations, secrecy
was necessary sometimes.” Recognizing this necessity, he suggested that
although “the people … had a right to know the expenditure of their money
[…] it might be concealed forever from them,” unless there was a specific
time period required other than “from time to time.”34



The impounding of funds finally led Congress to pass the 1974
Impoundment Control Act. However, presidents evade it by declaring a
national emergency (as we will see in Chapter 7) to get around the law, or
by appointing administrators who wish to abolish or impede their own
agency by not spending funds appropriated by Congress.35

Secret spending by the executive was first used in 1790, although it
remained infrequent until 1935. This all changed during World War II, when
President Franklin D. Roosevelt appropriated billions of dollars to build the
nuclear weapons program, which included entirely secret labs and towns to
house the workers, scientists, and their families.

Today, presidents exempt spending related to policing and intelligence
agencies such as the CIA, which is exempt from Government
Accountability Office oversight and the 1966 Freedom of Information Act.
Members of Congress without proper security clearance cannot be briefed
about how much is included in the appropriation bills they are voting on.36

Following whistleblower Edward Snowden’s revelations about US
government mass surveillance, it was reported that nearly $53 billion was
spent in 2013 on a range of secret intelligence functions among 16 agencies
and contractors employing 107,000 people.37 Snowden’s disclosures have
demonstrated just how permanent, extensive, and opaque the scope of
presidential power of the purse is today.

Permanent Wartime Necessity
Beginning with Washington, presidents have continued to seize and
accumulate more power by appealing to non-existent claims of exclusive
authority over foreign policy to “guarantee to every State in this Union a
Republican Form of Government, and shall protect each of them against
Invasion; and … against domestic Violence” (IV.4). To carry this out,
Washington appointed army officers during the Indian war in the Ohio
Valley without consent of the Senate.38

Washington also used presidential claims of war power to suppress the
1794 Whiskey Rebellion, which began in four counties of Western



Pennsylvania against Hamilton’s excise tax on domestic alcohol producers,
a key revenue source for his financial plan. It arose at the same time
Washington was troubled by squatters on his own lands in the same area.39

Rather than repealing the excise tax, Hamilton shifted it from imported to
domestic liquor. Following the failure of commissioners sent to the region
to convince the rebels to surrender, Washington asserted authority under
IV.4 to send into the area between 13,000 and 15,000 militia men from
Pennsylvania, New Jersey, Maryland, and Virginia.40 For Hamilton, the
Whiskey Rebellion was a direct challenge to not only the excise on
domestic alcohol production but his entire public credit plan and the
constitutional authority of the executive. The Whiskey Rebellion became a
pretext for Washington to use his war powers against what Hamilton had
him believe was a threat to the very survival of the federal government.41

By labeling it an insurrection, the Whiskey Rebellion served as an early
test of executive war power.42 Responsibility to guarantee a republican form
of state government by protecting against invasion and domestic violence
found in IV.4 had just been enshrined in the 1792 Militia Act, which passed
during the early stages of the protests in Pennsylvania. It would later be
extended after the fact in the 1795 Enforcement Act, allowing the President
to use the army and militia for ordinary law enforcement. This law, and an
1807 amendment, continued to be updated in federal statutes and has been
used for a wide range of purposes, including breaking strikes, putting down
urban rebellions, and patrolling the border.

Washington’s military response to the Whiskey Rebellion protests in
Pennsylvania was not merely intended to protect the Capitol or secure his
own personal land interests in the area. It also created a pretext for creating
a standing army, which was extremely unpopular at the time. For Hamilton,
the rebellion made “a vigorous exertion of the powers of government
indispensable,” and made possible by the excise tax and public credit
system then under attack. Using it for such purposes justified the expense
and established a precedent for using the military against domestic dissent,
protest, and insurrection.



Today, the “necessary and proper” implied power in I.8.18 has been
used, often with Congressional approval, to remove constraints on
presidential war power, allow money never appropriated by Congress to be
spent, write new “laws” by fiat, and determine guilt and carry out a
sentence of death without a trial. As long as the courts continue to defer to
the President on national security issues and Congress fails to pass new
laws or attempt to amend the Constitution to constrain such powers,
presidential power will continue to expand without limit.43 As constitutional
scholar Louis Fisher warns, after an executive uses such powers
“temporarily” in an emergency, the “temporary departure became a
permanent condition.”44 Congress and the courts continue to ignore Locke’s
admonition that a legislature “cannot transfer the power of making laws to
any other hands.” Because the Constitution is silent on whether power can
be permanently delegated, it will remain unrecoverable.45

The dangers of unlimited authoritarian presidential power did not
escape the Anti-Federalists, who railed against the unelected president who
could serve for life and impose new taxes to fund oppressive military
powers. It was apparent to many in 1787 to 1788 that the Framers had
included a master switch of presidential dictatorship if the survival of the
state and economy were at stake.

Washington would come to warn about the rapid growth of executive
power. In his last speech to the nation, he seemed to concede his direct
responsibility for this development. He bluntly warned the country to
“avoid the necessity of those overgrown military establishments, which
under any form of government are inauspicious to liberty, and which are to
be regarded as particularly hostile to republican liberty.”46

Washington also warned about “combinations and associations” which
serve their own particular elite class interests—a class to which he
obviously belonged—that “become potent engines by which cunning,
ambitious, and unprincipled men will be enabled to subvert the power of the
people and to usurp for themselves the reins of government.”47

In this extraordinarily honest farewell message, Washington appeared to
accept responsibility for establishing the precedent of presidential “wartime



necessity” that virtually every president has used.
President Abraham Lincoln vastly expanded the necessity claim to

revoke habeas corpus several times, despite I.9.2 giving that authority only
to Congress, and to spend money never appropriated to him during the Civil
War. He asserted that the survival of the state depended on “measures,
otherwise unconstitutional, [which] might become lawful, by becoming
indispensable to the preservation of the constitution.”48

Lincoln likely channelled Madison, who wrote in Federalist #41 that “it
is in vain to oppose Constitutional barriers to the impulse of self-
preservation … because it plants in the Constitution itself necessary
usurpations of power, every precedent of which is a germ of unnecessary
and multiplied repetitions.”49 In other words, to borrow Justice Robert
Jackson’s phrase, the Bill of Rights is not a “suicide pact” that prevents the
President from taking the necessary unilateral action for the survival of the
constitutional system.50

The Constitution finally enumerates the power of unlimited presidential
rule by enabling the President to send Congress packing.51 In II.3, the
President is authorized to, “on extraordinary Occasions, convene both
Houses, or either of them, and in Case of Disagreement between them, with
Respect to the Time of Adjournment, he may adjourn them to such Time as
he shall think proper.” The germ of the US constitutional system of
government now appears to be a latent dictatorship, by which the police and
national security powers have been used to crush legal protest, dissent,
whistleblowing, and strikes, put down armed insurrections, contradict the
will of Congress, go to war across the planet, and even protect property to
the detriment of the survival of humanity and the rest of the planetary
ecosystem.52



7

The Executive: Unrestrained
Global Guardian of Property

It is said that the “shall take Care” (II.3) clause of the Constitution delegates
“police powers” to the executive branch to administer, regulate, and enforce
the law. Of all the President’s police powers, perhaps the most important is
enforcing the economic aspects of the Constitution in I.8–10 discussed in
Chapters 1 to 3. When Congress uses its enumerated powers to protect
property by ensuring contracts, regulating interstate commerce, and coining
money, etc., it falls upon the executive to police these laws. To carry out
this responsibility, myriad powerful institutions have grown up around the
executive. While Congress made the law to set up, manage, and protect
property, it was delegated to the President to provide the strong arm that
would suppress internal dissent, insurrection, and rebellion against theft of
native lands, slavery, and settler colonialism, and protect the opening of
overseas markets and trade as the country transformed itself into an empire.

Today, the President has virtually unlimited authority and power to
control the world’s largest military, deploy it anywhere in the world, invade
and overthrow other countries, protect US businesses abroad, and to do so
entirely in secret with almost no accountability. From such unlimited
discretionary power can be traced war powers, fiat legislative and spending
power, executive privilege, national security exemptions, classified trade
agreements, and executive agreements that, while once infrequent, have
now become the modus operandi of executive power.

Protecting Property



Displacement of native peoples and the speculative boom in land sales were
interconnected aspects of settler colonialism. As we saw in Chapter 5,
selling these lands allowed the government to pay its debts and expand the
supply of investment capital. Settlers were pushed into the cash economy
and forced to produce for sale to nearby urban and export markets,
generating export earnings that fed the government-backed public credit
system used to finance industrial development.

As land prices rose and commodity prices fell, small farmers facing
foreclosure were increasingly forced off their lands and into the waged
labor force while land ownership concentrated into the hands of the few.
Treasury Secretary Alexander Hamilton’s taxation policies accelerated the
transformation of small farmers into waged workers. Resistance to these
policies exploded into rural insurrections in Pennsylvania in 1794 and
1798–99 and into the first decade of the nineteenth century in Maine.

Slave rebellions created existential dread for the Framers, leading James
Madison to warn Virginia during the Revolution that slavery was “the only
part in which the colony was vulnerable, and if we shall be subdued, we
shall fall like Achilles by the hand of one that knows that secret.”1

Delegates like planter Charles Cotesworth Pinckney from the big Southern
slave states ultimately came to agree with Northerners like Rufus King that
they needed to contribute to the immense “compensation for the burden” of
putting down slave uprisings.2

This joining of differing elite interests demonstrated that property—
whether slave, land, credit, or capital—proved to be the unvanquished
victor in the Constitution. It prevailed with the protection of a powerful
executive with the authority and means to ensure its security.

As the guardian of property, the President became the midwife of the
birth of a great empire of property that would grow into a global power
today. It was in most part due to Alexander Hamilton’s financial plan
which, according to historian Michael Merrill, sought “to create what can
only be called a capitalist society” by ensuring “the money economy of the
coastal entrepôts had to spread to the small towns and settlements in the
countryside where most people lived.”3 The Constitution made it possible to



create a single economic system that would reign supreme both
economically and politically in the USA and globally.

Today, presidents deploy the military abroad, claiming to “protect life
and property.” “Property” is the operative concept contributing to nearly
every one of the estimated 125 deployments from 1798 to 1966, and
another 75 by 1991.4 The presidency, designed by the Framers as the
executor of laws and power to protect property, has become a global
weapon in its defense. From the war against native peoples to expropriate
their lands, the fabricated 1846–8 war that resulted in seizing half of
Mexico to speed the westward expansion of slavery, the 1911–12 invasions
of Nicaragua to protect the property of US investors, and to the current use
of sanctions to strangle countries like Venezuela, the President is not only
the world’s policeman but also the global landlord.

Insurrection against a Republican Form of
Government
Although Congress and the President share war powers in Articles I and II,
the President also possesses authority under the “guarantee” clause in
Article IV that “The United States shall guarantee to every State in this
Union a Republican Form of Government, and shall protect each of them
against Invasion; and on Application of the Legislature, or of the Executive
(when the Legislature cannot be convened) against domestic Violence”
(IV.4).

The desire to protect a “Republican Form of Government” was first
offered in the May 29th Virginia Plan.5 Section 6 granted Congress the
power “to call forth the force of the union against any member of the union
failing to fulfill its duty under the articles thereof,” and Section 11 provided
that “a Republican Government & the territory of each State, except in the
instance of a voluntary junction of Government & territory, ought to be
guarantied by the United States to each State.”6

Constitutional war powers were a response to the inability of the states
and Congress to protect a republican form of government by sufficiently



repressing the Regulators, slaves uprisings, and native resistance both
during and after the Revolution.7 The Shays’ Rebellion and its later
electoral success were on the minds of the Framers concerned about the
lack of a standing army to suppress it. In Federalist #43, Madison warned
about such struggles swapping “republican for antirepublican
Constitutions,” whether an economic or political democracy.8

In the Constitution, however, the threat to republican government was
drawn widely to include the threat of economic democracy by the states and
people that threatened the economic system.9 The executive branch and
Congress now had the supremacy power to block or overturn any threats to
property, by military force if necessary, simply by deeming such efforts as
“Insurrections” (I.8.15), “Rebellion” (I.9.2), and “domestic Violence”
(IV.4). It is not by accident that Hamilton successfully pushed for
designating the Whiskey Rebellion an insurrection even while it was no
more than peaceful meetings and protest letters.

Some also feared native resistance, slave insurrections, and the genuine
possibility of an alliance between them, as happened in Virginia and
elsewhere before and during the Revolution.10 These dual threats could now
be confronted by Congress granted the power of “organizing, arming, and
disciplining the Militia” (I.8.16) (today the National Guard), and have the
power “To provide for calling forth the Militia to execute the Laws of the
Union, suppress Insurrections and repel Invasions” (I.8.15).

While Congress funds and regulates the militias in practice, only the
President has called them into action. Washington’s deployment of the
militia against native resistance established presidential authority over the
militias that continues today, with the National Guard and army being used
during such emergencies. The past two centuries are replete with presidents
calling out these forces against slave rebellions, native uprisings,
Confederate secession, mass protests, strikes, and immigrants at the
Southern border.11

Despite the widespread hostility to standing armies, these powers were
added to the Constitution to avoid “the extraordinary spectacle of a
government destitute even of the shadow of constitutional power to enforce



the execution of its own laws,” according to Hamilton in Federalist #21. He
was thinking about the Shays’ Regulators, “[t]he tempestuous situation” in
Massachusetts. Without war powers, he warned, “[a] successful faction may
erect a tyranny on the ruins of order and law” spread by a charismatic
leader to other states.12

By outlawing the same revolutionary force that was used for the
independence struggle, the Constitution leaves open the possibility of
change only through elections limited to a minority of propertied white men
eligible to vote, and an even smaller number eligible to hold office. In
Federalist #21, Hamilton offers the maxim, still influential today, that
“[t]he natural cure for an ill-administration, in a popular or representative
constitution, is a change of men.” Thus begins the dead-end strategy that
change is only possible by voting for new individuals to hold office in an
otherwise unchangeable system.

Against Invasion
The power of the sword was designed to be shared by Congress and the
President and be used for two purposes. The first is when Congress declares
war and the President then takes command as Commander in Chief (I.8.11)
and as the “Commander in Chief of the Army and Navy of the United
States, and of the Militia of the several States” (II.2.1) to “protect each of
them against Invasion; and … against domestic Violence” (IV.4).13

The second use of war powers occurs in the event of “domestic
insurrection” and is spread over three separate Articles. I.8.12 establishes
Congress’s exclusive authority to “raise and support Armies” for no more
than two years at a time. In addition to the power over the militias in I.8.15
and I.8.16, I.8.13 gives Congress the power to “provide and maintain a
Navy” and I.8.14 to “make Rules for the Government and Regulation of the
land and naval Forces.” Protection to “suppress Insurrections and repel
Invasions” (I.8.15) is also repeated in the shared responsibility to respond to
an invasion or domestic violence (IV.4).



The armed resistance of native peoples presented a dual threat of
“invasion” and “domestic Violence” that undermined the consolidation of
the national government and economy. The use of war power against native
self-defense hastened the expropriation of their lands which were carved up
into private property to be sold and leveraged as financial assets. Congress
proceeded to use these lands to bankroll Hamilton’s government-backed
public credit system in which loans by the first Bank of the United States
triggered land speculation, drove up land prices, and escalated the genocidal
war on native peoples.14 Land transformed the public debt into public credit
for government to fund the military in order to further displace native
peoples and colonize their lands.15 The war decimated native populations
and opened up their lands for settlement, speculation, and most importantly
investment capital for commercial agriculture and manufacturing. When
foreign trade, tariff revenues, and foreign investment resumed after
ratification, land sales became a less important source of revenues to repay
debts and fund the government. Instead, they served to attract more
immigrants, expanding the pool of “free labor.”16

Washington’s war against native peoples had no basis in the
Constitution. There is no enumerated authority in Article II granting the
President authority to go to war unilaterally or offensively, or to remain
“Commander in Chief” at all times even when war is not declared. Native
resistance could hardly be considered an “invasion” since it was their land
being stolen. Washington had unilaterally gone to war against several
sovereign nations, some of whom the USA had signed treaties with, in
violation of the Congress’s exclusive power to declare war.

The absence of authority has never deterred presidents from asserting
war powers. Washington requested funds to build additional forts and
expand the army to take over the genocidal war from the routed state
militias. Nearly every President has followed his precedent, whether the
threat is actual or a pretext for acting.

Today, presidents continue to refer to themselves as “Commander in
Chief,” even though Congress has not declared war since June 4, 1942
during World War II. Even the Oath of Enlistment requires that soldiers



pledge allegiance such “that I will obey the orders of the president of the
United States,” although the Constitution gives the President no such
authority except when Congress declares war.

Beginning with President Washington and continuing until today, war
powers have been used without limit to invade and occupy other countries
and destabilize and overthrow unfriendly governments. Since 9/11, the
“War on Terror” in Afghanistan and Iraq have cost an estimated $8 trillion
without any formal declaration of war.17 Invoking even the fatally flawed
1973 War Powers Act, which passed over President Nixon’s veto and was
intended to restore some of the powers that Congress lost since WWII, has
failed several times. Today, Congress’s role has been so eroded that
presidents either ignore it entirely when using military force or obtain an
“authorization for the use of military force,” such as for the wars in
Afghanistan and Iraq. Either way, by exercising their unlimited discretion,
presidents have transformed Congress’s power of the sword into the much
weaker privilege to provide “Advice and Consent” (II.2.2) such as given for
treaties and appointments on a decision after the fact.

The first real exercise of presidential war powers was Washington’s
claim of executive privilege to withhold documents requested by Congress
in its first committee investigation into the military defeat at the 1791 Battle
of the Wabash River in the Ohio Territory against the native confederation.
While Washington later relented and delivered some of what was requested,
he established a precedent that is now firmly engrained within the scope of
discretionary presidential power.

The defeat of the militias led to their reorganization and the expansion
of the army to 1,000 men equipped to fight native resistance, expel
squatters, and guard surveyors sent to parcel out western lands for auction
under command of the new Secretary of War, Henry Knox.18 Between 1790
to 1795, the US government spent $5 million on the army, five-sixths of the
federal government’s operating budget, to fight an undeclared genocidal
settler colonialist war against native peoples.19

Expropriating native lands accelerated the westward expansion of trade
that depended on negotiations with Spain for access to the Mississippi



River. Executive power to make treaties, with both native peoples and
Spain, was inseparable from the claim to unlimited executive privilege and
protecting national security.20 The Battle of the Wabash River didn’t just
open the way to consolidating settler colonial control of the continent; it put
the power to transform the USA into a global empire into the hands of the
President.

Executive Aggrandizement
One source of unlimited presidential power is the declaration of a national
emergency which presidents have used to take over a wide range of
legislative functions and bypass the Constitution and the law. Congress
passed the 1976 National Emergencies Act to impose limits on their use but,
like the 1973 War Powers Act and 1974 Impoundment Control Act, the new
law had the opposite effect of expanding them, allowing presidents to
reappropriate money and direct, if not take over, the operations of private
companies when they declare a national emergency. National emergencies
are yet another example of how presidents have consolidated power to the
office since Washington. We seem to have forgotten George Mason’s advice
that “[t]he Executive power ought to be well secured agst. Legislative
usurpations on it. The purse & the sword ought never to get into the same
hands whether Legislative or Executive.”21

Presidential powers grow with each crisis, war, and emergency as
Congress actively and passively hands over more and more of its own
constitutional power to the executive.22 Transferred to the executive under
temporary emergencies, these powers become “permanent fixtures.”23

Supreme Court Justice Robert Jackson called Congress’s abrogation of its
own power a “zone of twilight” in the 1952 Youngstown Sheet & Tube
Company v. Sawyer, which struck down President Harry Truman’s seizure
of steel plants threatened by a strike. Jackson chastised Congress’s failure to
take a position on the President’s power grab as an invitation to “enable, if
not invite, measures on independent presidential responsibility.”24



Madison’s position on presidential power only began to change during
the Washington administration. In a series of Pacificus-Helvidius newspaper
debates of 1793–4 with Hamilton, he wrote that “it has grown into an axiom
that the executive is the department of power most distinguished by its
propensity to war.” War causes “executive aggrandizement” that makes
self-dealing and war profiteering widespread.25 A year later, Madison again
anonymously warned that “[o]f all the enemies to public liberty war is,
perhaps, the most to be dreaded” because it expands discretionary
presidential power, leads to the formation of armies, raises debts and taxes,
allows war profiteering, and encourages fraud. “No nation could preserve
its freedom in the midst of continual warfare,” he lamented.26

Unitary Foreign Policy
The Constitution transferred the making of foreign policy from the states,
which were more subject to democratic pressure from below, to Congress
and the President. Although the Articles delegated sole power to negotiate
treaties in Article IX to Congress, some states had entered into their own
diplomatic agreements with competing European powers that threatened
existing treaties and financial ties with France and the Netherlands,
relations between Georgia and native nations, and the unity of the
Confederation.27

The problem was compounded by states defying the 1783 Treaty of
Paris by closing their courts to suits by Loyalists seeking replevin orders for
the return of their expropriated estates (Article 5th) and slaves (Article 7th),
and by British creditors attempting to collect their outstanding debts
(Article 4th).28

Although they lacked the power to negotiate treaties, several states
nurtured cordial relations with competing European empires by adjusting
tariffs on both foreign imports and imports from other states. Massachusetts
was one of several states engaged in a trade war with England, imposing
protective tariffs in 1785 and refusing to open its courts to Loyalist property



claims and British creditors. England responded by threatening to negotiate
separate treaties with each of the states in 1786.29

The lack of a single national trade policy prompted merchants to
demand Congress be given the power to regulate trade. Merchants then met
at Washington’s Mt. Vernon estate in the first of several meetings leading to
Philadelphia, where the Constitution put a stop to these state obstructions to
trade.30 I.10.2 mandated that “No State shall, without the Consent of the
Congress, lay any Imposts or Duties on Imports or Exports, except what
may be absolutely necessary for executing its inspection Laws: and the net
Produce of all Duties and Imposts, laid by any State on Imports or Exports,
shall be for the Use of the Treasury of the United States.” Additionally, II.2
enumerated that “He shall have Power, by and with the Advice and Consent
of the Senate, to make Treaties, provided two-thirds of the Senators present
concur.”

These clauses definitively stripped the states of the power to make or
defy treaties. The executive—not the states or Congress—would negotiate
treaties and submit them to the Senate for “Advice and Consent” while
giving the Congress exclusive power to tax imports but prohibit taxes on
exports in I.9.5. In turn, the executive was now tasked to “take Care that the
Laws be faithfully executed” (II.3), including treaties, trade, and tariffs.

Exclusive power over foreign policy empowered the national
government to promote elite economic interests globally. Both the 1783
Treaty of Paris and the 1794–5 Jay Treaty proved to be a boon for
reopening markets in Europe. The USA promised English creditors access
to US courts and that they would be repaid in silver if England removed
troops from western forts and abandoned their native allies. The USA
regained unimpeded access to Atlantic shipping lanes, markets in Canada,
and British slave colonies in the Caribbean. Most importantly, the USA
would again begin collecting tariffs to fund Hamilton’s financial plan.31

Giving the unelected Senate and the President shared power over
treaties further insulated foreign policy from democratic control by
excluding the House. Hamilton argued in Federalist #75 that the legislature
should dominate foreign policy because the “power of making treaties …



will be found to partake more of the legislative than of the executive
character.” In practice, the making and implementation of foreign policy
has evolved to be primarily the exclusive purview of the executive, leaving
only the Senate to vote a treaty up or down with little power to shape its
contents.32

The lack of public disclosure can stretch for years, if not decades,
making foreign policy, national security, and trade opaque. Although
members of Congress have actively participated in the making of foreign
policy beginning with Washington, even joining President Truman to
negotiate the 1949 North Atlantic Treaty which established NATO, today
treaties are delivered as final product to the Senate, when they are
introduced at all.33

In recent decades, presidents have entirely bypassed the required two-
thirds ratification vote in II.2.2 by submitting executive agreements
requiring only a simple majority in both houses. The annexations of Texas
(1845) and Hawai’i (1898) after treaties were defeated in the Senate were
early models. In recent decades presidents have also submitted trade
agreements such as the North American Free Trade Agreement (NAFTA,
now the 2020 United States-Mexico-Canada Agreement). Barely passing as
an agreement on January 1, 1994, NAFTA became the model for globally
extending extra-constitutional rights to US corporations and investors.
Sometimes Congress delegated power to presidents to unilaterally control
international finance, such as in the 1917 wartime Trading with the Enemy
Act and later 1977 amendments.

Some executive agreements were not voted on by Congress, the
contents not publicly disclosed, or both. These have been used to cement an
ongoing alliance with Saudi Arabia in 1944, to end the Vietnam War, and to
establish military bases in the USA’s gigantic global base network. Today,
with about 800 military bases in more than 70 countries and territories, the
US military is both the world’s largest landowner and burner of fossil fuels.
Despite being revealed in a 1972 Senate hearing, the precise number of
such status of forces agreements is still unknown.



The historical record shows no necessity for bypassing treaties in favor
of executive agreements other than to expand presidential power. By 1971,
out of the nearly 1,000 treaties submitted to the Senate for ratification, only
12 percent were rejected (14 percent passed with amendments), resulting in
an 88 percent success rate.34 Today there is no operative definition or limit
to extra-constitutional executive agreements and no clear constitutional path
to checking, annulling, or overruling them.35

In the 2015 Zivotofsky v. Kerry case, the Supreme Court threw out a law
restricting the President’s “exclusive” authority to recognize foreign
governments, only further expanding the President’s unilateral power to
carry out diplomacy, war, and treaty making without Congressional
participation. The court cited Hamilton’s assertion in Federalist #70 that the
President is best positioned to make foreign policy with the “[d]ecision,
activity, secrecy, and despatch” inherent in the “unity” of executive power.
Yet, as we already saw in Federalist #75 Hamilton flipped, warning that “to
commit to him the entire power of making treaties, it would be utterly
unsafe and improper to intrust that power to an elective magistrate of four
years’ duration.”
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The Judiciary:
The Servant above His Master

Americans have a paradoxical understanding of the role of the courts in
American politics. The courts are seen both as adversary and savior,
impediment to and protector of rights, and shield of the elite and protector
of the everyday people. These roles are, of course, diametrically opposed
and impossible to reconcile.

This paradox is apparent in how both major parties, civil right
organizations, law and order advocates, and proponents of private property
see the courts. The courts are a friend to liberty and rights when they rule in
a way that accords with one’s interests and perspective. And when they
don’t, the courts are a hostile affront to constitutional principles. When a
court rules in a way that favors one’s interests, the court is ruling according
to the “original intent” of the Framers (says the right) or interpreting the
Constitution as a “living” document (says the left). This problem is
widespread among historians, law professors, and political scientists, who
see the courts as neutral umpires that weigh “rights” and “wrongs” right out
of a Schoolhouse Rock cartoon.

The extremely brief Article III gives the courts immense powers,
perhaps the most power of all three branches, to constrain and impede the
will of the majority. The Framers didn’t just place the judiciary third in
order of importance by the sequence of constitutional Articles—they made
them the last line of defense in the gauntlet of minority checks set up to
protect property, and the final arbiters of elite minority rule.



Article VI and the 4th, 5th, and 14th amendments are also part of the
courts’ arsenal, providing supremacy power as a minority check to protect
slavery, commerce, contracts, currency, debt repayment, and protections for
property. Without explicitly doing so, the Constitution granted a single
judge and as few as three appellate judges and five justices—all of whom
serve for life and are nearly impossible to remove by impeachment—the
power of judicial review to override laws. The courts were designed, and
continue to serve, as the last line of defense against political democracy and
to prevent economy democracy.

From States to “the People”
The Constitution shifted who is governed from the states under the Articles
of Confederation to the people under the Constitution. No groups, classes,
organizations, or any other social formation are explicitly identified in the
Articles of the Constitution other than “militias,” “citizen,” “people,” and
“person,” all terms that obscure material differences of class, race, sex, and
other hierarchies.

Disempowering the states removed their authority over economic policy
to impede the demands of the people out of doors. Because the states were
no longer sovereign entities in a voluntary confederation, they could not
refuse to comply with the decisions of the federal government.

Despite “the people,” or individuals, being the primary subject of the
Constitution, they were actually given very little power, or right, to control
the actions of the federal government.

Try asking anyone to describe the difference between the Declaration of
Independence and the Constitution. Most will repeat the childhood lesson
that the Declaration was an assertion of independence. Some will even add
that it was also a revolutionary statement of grievances principles such as
“Consent of the Governed.” You are likely to be told that the Constitution is
the source of our rights. But which part of the Constitution? The Articles of
the Constitution provide precious few of these much-vaunted rights, other
than the rights of individuals to run for office in I.2.2, I.3.3, and II.1.5; the



right to habeas corpus in I.9.2; to receive “Privileges and Immunities” from
the states and not the federal government in IV.2.1;1 and the right to a jury
trial in criminal cases III.2.3. Few realize that the list of rights in the
unamended Constitution are this sparse because it was written to establish
the organization and power of the federal government and its relationship to
the states. The much-vaunted “We the People” are virtually unmentioned
and unprotected.

The most cherished right of all—the right to vote, or the “Consent of the
Governed”—in the Declaration is nowhere to be found in the Constitution:
not in 1787 and not today. The most glaring absence is the justification for
the Revolution, the right “to alter or to abolish it, and to institute new
Government,” asserted in the Declaration—the right of revolution
criminalization as “treason” in III.3.2. The omission of rights did not go
unnoticed. An effort to add a bill of rights modeled after Pennsylvania’s and
Virginia’s failed at the Convention, was demanded again at a few of the
state ratifying conventions, and was taken up by the first Congress.
Although we credit James Madison with shepherding them, he didn’t
always support a bill of rights, having called them “parchment barriers”
violated by “overbearing majorities” but conceded to them to help the
ratification effort.2

The shift to the individual corresponded to the shift from feudalism to
capitalism.3 Feudalism granted some rights to the class of serfs, which the
lords could not violate, and to the class of lords, which the monarch could
not infringe upon. The shift to a capitalist economy removed the serfs from
the land and thus stripped them of their group rights. While the merchants
gained rights as a class without aristocratic title, the serfs were no longer
bound to the lord, and gained the right to bodily autonomy and to sell
themselves, and their labor, to anyone. Rights for the merchants implied
obligations for the monarch. In contrast, rights for the former serfs, now as
workers, were the result of the stripping away of obligations for the
capitalists that purchase their labor. Replacing the states with the people as
the primary political actor in the Constitution represented the triumph both



of the merchant over the feudal lord and of the economic system based on
the exploitation of the labor of workers as individuals.

Judicial Breakdown
Under the Articles, Congress served as a final appeals court and could
establish courts to decide cases concerning piracy and the capture of ships.
With virtually no judicial power, cases were really decided by state courts
which had vast discretion as to whether to abide by treaties and
Congressional law. During the economic crisis preceding the Convention,
state courts proved to be a threat to property by hobbling the attempts of
creditors to collect their debts and secure their assets through delays, the
lack of bankruptcy laws, ineffective debtor prisons, and the inability to
compel replevin actions to force repayment and collection. State courts
asserted state sovereignty that conflicted with Congress and with other
states, and impeded efforts to integrate the political and economic systems
of the states.

The Framers saw local and state judges as partisan hacks who were too
sympathetic to the people out of doors and too willing to concede to the
“mob” when attacked or faced with widely unpopular cases. The state
constitutions revised during the Revolution allowed for either appointed
state and local judges subject to the confirmation by the legislature or direct
election by the legislature with term limits. In several states, judges were
elected, with local justices of the peace limited to a single year long term.
None gave lifetime tenure to the judges or had judicial review of the law. In
no state were the courts established to wield immense powers as a co-equal
branch of government.

As members of the local communities where they served, local justices
of the peace were often responsive to the demands of local debtors. During
the 1780s economic crisis, numerous local and state courts in several states
refused to hear cases concerning foreclosures for outstanding debt,
prevented auctions, and left taxes uncollected. Numerous tax collectors
refused or were unable to collect from recalcitrant backcountry farmers and



local justices of the peace refused to punish them. In Pennsylvania, New
Hampshire, and other states, many locally elected justices of the peace
refused to hold trials, delayed enforcing judgments for debt collection,
made creditors pay to imprison debtors, and slow-rolled or refused to
collect taxes and seize property for unpaid taxes. For their sympathies with
the local majority interests, justices and tax collectors were threatened with
arrest and removal from office, and were publicly denounced by the elites.

Making matters worse, local communities refused to cooperate or
obstructed the courts. Witnesses refused to testify, juries refused to convict,
and crowds refused to bid at auction, effectively preventing the courts from
being used for debt collections. Many county petitions in the 1780s called
for closing courts, banning lawyers, and stopping foreclosures and
collections of debts. There were also armed attacks on judges and courts in
several states, most famously the 1786–7 Shays’ Rebellion which shut
courts down and prevented enforcement of foreclosures, debt collections,
and enforcement of contracts. This was but the mid-point for a cycle of
rebellion across several other states from 1765 in North Carolina to the
early 1800s in Maine.

After the experience of the courts during British control, they were the
least popular and weakest branch of the state governments. The Declaration
protested the king’s control of the courts so that he “made Judges dependent
on his Will alone.”4 This was likely a reference to colonial judges, the
Board of Trade, and the English Privy Council using judicial review to
strike down laws and hear appeals. In all, these bodies struck down 469 (or
5.55 percent) of the 8,563 colonial acts that were reviewed.5 Not
surprisingly, judicial review was widely despised and entirely excluded
from the state courts.

Local and state courts also proved unfriendly to suits brought by
Loyalists to recover their confiscated property and British creditors trying
to collect unpaid debts under the authority of the 1783 Treaty of Paris that
ended the Revolutionary War.6 Replevin laws were widely unenforceable.

Article III was designed to counter these disruptions of the courts and
provide adequate protection for property missing from the Articles of



Confederation and the state constitutions. To understand the role of Article
III as a protector of property, it must be situated in the long-running
conflicts that preceded the Revolution, Confederation, and Constitution by
several decades.

Creditors’ Courts
The Treaty of Paris may have been as influential as the Shays’ Rebellion for
creating a federal judiciary armed with judicial review. Recognizing the
Confederation and reopening British Atlantic markets to American traders is
only half the agreement. The treaty also granted access to state courts which
obligated judges to grant replevin petitions from Loyalist creditors and
landowners for the return of their expropriated land, property, and
outstanding debts. The Treaty of Paris, which John Jay, John Adams, and
Ben Franklin had negotiated, was an unenforceable replevin order to the
states. Many states did not comply with Article IX of the Articles of
Confederation granting Congress the power to make treaties. Article 4 of
the treaty had stipulated that “Creditors on either Side shall meet with no
lawful Impediment to the Recovery of the full Value in Sterling Money of
all bona fide Debts heretofore contracted,” and Article 5 “that all Persons
who have any Interest in confiscated Lands, either by Debts, Marriage
Settlements, or otherwise, shall meet with no lawful Impediment in the
Prosecution of their just Rights.” However, both articles were
unenforceable. Few judges were willing to face local wrath for handing
back property to the disgraced Loyalists from whom it had been
expropriated and redistributed as the spoils of war.

Wondering whether “our courts of justice [are] open for the recovery of
British debts,” debtor Jefferson lamented that “[t]he principles of that act
[the 1783 Treaty of Paris] can be justified: but the total stoppage of justice
cannot.”7 Virginians were some of the adamant opponents of the treaty
because they had incurred heavy losses from rebellious slaves, had large
outstanding personal debts, and possessed large amounts of expropriated



Loyalist land. Slavery, land, debt, courts, and international trade were
interconnected.

The inability to enforce the treaty resulted in a capital strike. After the
Revolution, the broke and indebted states and Congress struggled to obtain
new lines of credit from the Dutch and Spanish to cover their defaulted
loans to the French. Hard currency became scarce, prices skyrocketed, and
imports and exports came to a halt. States adopted “beggar-thy-neighbor”
policies, using import and export taxes and other protectionist measures.
Seeing British and Loyalist creditors spurned, European lenders refused to
get in deeper. Writing from Paris, Jefferson warned that “every one
therefore would prefer having his money here rather than on the other side
the Atlantic, where distance, want of punctuality, & a habitual protection of
the debtor would be against them.”8 The Confederation, the 13 states, and
Vermont were denied credit. The markets came to a screeching halt.
Although there were some signs of new manufacturing, and subsistence
farmers still grew for local markets, nearly everyone was in dire straits.
Congress’s demands for requisitions came up mostly empty and protests
against taxes and debts exploded.

To address the crisis, the elites demanded a new national system that
could prevent state and local courts from interfering with the enforcement
of contracts, and debt and tax collection that left the property interests of
merchants and bankers unprotected. The state courts were denounced by the
Framers and fellow elites as examples of the “tyranny of the majority.”
Having powerful functioning courts was critical to adjudicating criminal
prosecutions of Regulator rebels, civil matters of tax and private and public
debt collection, and the enforcement of contracts under the Treaty of Paris
that were essential to the economy.

Ratification brought the establishment of Article III federal courts
armed with supremacy power in Article VI.2, and judicial review after 1803
that ensured the treaty was enforced and the rights of property restored.
Those Revolutionaries who ended up in court discovered that while they
had won the political war, the British and their Loyalist allies had won the
economic war. Reluctant patriots, who began the 1770s as Loyalists or



insisted on sovereign rule for the colonies while staying in the British
Empire, used the treaty to restore property relations as they had existed
prior to 1775.

Judicial Review: Hither Shall You Go but No Further
The inability to ensure the collection of debts in state courts was denounced
by the elites as the redistribution of property. The antidote was Article III
and the supremacy power in VI.2 that have provided a minority check of
last resort for constraining political democracy and impeding economic
democracy.

Judges would no longer be elected, would serve for life, and were made
nearly impossible to remove by impeachment according to I.2.5 and I.3.6,
although they are not specifically listed. The Framers fixed the problem of
democratically selected state judges being subjected to majoritarian
pressures by making federal judges nominated by the President and
confirmed by the Senate according to II.2.2, and allowing them to “hold
their Offices during good Behavior” (III.1), long interpreted as meaning for
lifetime terms. These constraints on political democracy mean that federal
judges need not concern themselves with popular opinion or pressures,
although they often do. The lack of democratic accountability continues to
be celebrated as “independence” and “neutrality.”

In addition to the Supreme Court, under III.1, Congress can establish
“such inferior Courts” such as trial and appellate courts. This also allows
specialized administrative law courts—such as for taxes, bankruptcy, tariffs,
and trade, to name only a few—to be created which are housed in the
executive branch departments and agencies. These judges are civil servants
who are hired and fired at will to compel obedience and insulate them from
democratic pressures.

Although the Constitution establishes Congress’s authority over the
courts, it cannot easily check their power. The courts were granted the
power to decide the “supreme Law of the Land” in Article VI.2, equivalent
to Congress’s enumerated powers in Article I, by interpreting state laws,



reviewing state supreme court and lower federal court rulings, and deciding
the constitutionality of state and federal laws and regulations. The
Constitution ensured this by obligating “the Judges in every State shall be
bound thereby, any Thing in the Constitution or Laws of any State to the
Contrary notwithstanding” to “the supreme Law of the Land” (VI.2).

The power of judicial review—the most important power of the courts
to rule all or part of law or executive actions of both the federal and state
governments unconstitutional—is not enumerated in the Constitution.9

There was little discussion by the Framers of the issue. In fact, a legislative
veto over state laws was vigorously debated but was voted down on July
17, 1787. Soon after, the Article VI.2 supremacy clause was introduced.10

The dominant explanation for why judicial review is explicitly missing
from the Constitution is that the Framers never intended to include it, and it
would not exist except for a defiant Chief Justice John Marshall who
included it in his 1803 Marbury v. Madison majority ruling.

This story is in fact not entirely true. According to historian Charles
Beard, the Framers expressed widespread public support for judicial review.
He found that 17 of the 25 most influential Framers publicly supported
judicial review both during and after the Convention, and only four or five
Framers were publicly opposed to judicial review.11 Several Framers spoke
in favor of giving what they then called the judicial “negative” to the courts
during and after the Convention in letters, state ratifying convention
debates, court rulings, and later in Congress. One even chaired the Senate
committee that wrote the 1789 Judiciary Act that granted judicial review to
the federal courts and was used in several cases preceding Marbury.12 Some
of the Framers opposed to judicial review supported giving either Congress
or the President the same power to veto state laws.13

The Framers didn’t spend much time debating whether to establish
judicial review because there was almost no disagreement.14 There was
broad support for empowering the courts to overturn laws passed by the
states, which Madison described as “a serious evil,” such as the issuing of
paper money.15 Although he first preferred “a negative in all cases
whatsoever on the legislative acts of the States,” Madison also foresaw that



“the national supremacy ought also to be extended as I conceive to the
Judiciary departments.”16

Despite its absence from the Constitution, some Framers claimed it was
there.17 Future Supreme Court Justice James Wilson informed the
Pennsylvania ratifying convention that:

If a law should be made inconsistent with those powers vested by this
instrument in Congress, the judges, as a consequence of their
independence, and the particular powers of government being defined,
will declare such law to be null and void; for the power of the
Constitution predominates. Any thing, therefore, that shall be enacted by
Congress contrary thereto, will not have the force of law.18

The Framers widely agreed that these wide-ranging powers of the
supremacy clause and judicial review were needed to empower the federal
courts to prevent forms of economic democracy that threaten the
prerogatives of elites and property. Madison spoke for many when he
described the judicial veto as a way to “keep the States within their proper
limits” and prevent the economic democracy because “the restraints against
paper emissions, and violations of contracts are not sufficient.”19

Before Marbury
Chief Justice John Marshall’s majority opinion in 1803 Marbury v.
Madison, that a law passed by Congress was unconstitutional, wasn’t the
first case to use judicial review. That was done in four prior federal and 18
state court cases. Although six states and Vermont explicitly prohibited the
use of judicial review, five states began to use it by 1787, although not by
judges alone. In Connecticut, New York, and New Jersey non-judicial
councils wielded the power over the legislature.20

The 1786 Trevett v. Weeden case in the Rhode Island Superior Court of
Judicature was the first use of judicial review by a court to overturn a state
law. Their use of judicial review was so controversial all of the judges who
joined the ruling were replaced a few months later.



Two of the first three federal cases involving judicial review in 1792
sought to protect property against state interference with contracts and
debts. The 1792 Champion & Dickason v. Casey case, for example, was the
first use of judicial review by a federal circuit court to throw out a state law.
A three-judge panel, which included Supreme Court Justice James Wilson,
overturned a Rhode Island state law shielding a debtor from prison for
violating the contracts clause in I.10.1.21 The Supreme Court used judicial
review in two later cases also dealing with property. The first was the 1794
Glass v. The Sloop Betsey rejection of a federal law asserting court
jurisdiction in maritime cases and the 1796 Hylton v. United States, which
included the Framers Oliver Ellsworth and William Patterson, which
asserted court authority to determine the constitutionality of the carriage
tax.22

Ironically, as a lawyer in the 1796 Ware v. Hylton concerning whether
the Treaty of Paris’s debt collection clause trumped a Virginia state law,
Marshall argued that the courts do not have judicial review “expressly given
by the Constitution.”23 Less than a decade later, however, Marshall
famously reversed his legal philosophy in Marbury v. Madison. Marshall,
writing for the majority of the Supreme Court, asserted the principal of
judicial review as if it were obviously included in the Constitution, relying
on Section 25 of the 1789 Judiciary Act which granted the Supreme Court
the power to overrule state laws and parts of state constitutions that violated
the Constitution, treaties, laws, or “commissions.”24 The law went so far as
to declare that “an act of the Legislature repugnant to the Constitution is
void.” In such cases, Marshall wrote, “it is emphatically the province and
duty of the Judicial Department to say what the law is.” “The judicial power
of the United States is extended to all cases arising under the Constitution,”
he later added, without evidence. He didn’t have any evidence because it
didn’t exist. The Supreme Court’s authority extends only to the qualified
“all” specific to the “all the other Cases before mentioned” (III.2.1).

Marbury opened the way to also overturning state laws for the first time
in the 1810 Fletcher v. Peck case, in which Marshall found that Georgia
could repeal a land grant law but could not violate the right of a property



owner by seizing it without compensation.25 It hadn’t taken long for the
federal courts to realize the Framers’ wish for a power to overturn laws and
actions of state governments.

After being little used by the Supreme Court after Fletcher v. Peck until
the 1857 Dred Scott v. Sanford case, the use of judicial review accelerated
after the Civil War. Between 1865 and 1970, during a period of growing
industrial class conflict, the Supreme Court struck down all or part of 90
laws, most of which dealt with the rights of property. In its first 100 years,
the Supreme Court used judicial review in 181 instances concerning a state
constitution or law and another 20 involving acts of Congress. About a
quarter, 57 in all, concerned violations of the contracts clause. One early
twentieth-century observer found that these rulings “have been almost
uniformly advantageous to the capital-owning class in preserving property
rights and corporate privileges which the unhindered progress of democracy
would have abridged or abolished.”26

In the twelve years between 1889 and 1901, the Supreme Court struck
down another 13 federal laws, 63 state laws, and 14 ordinances, and the
numbers kept steady for the next few decades. Between 1899 and 1937, 55
federal laws and 401 state laws were struck down—six times more than
during the first 75 years of the country’s history.27 From 1953 to 1988, the
Supreme Court struck down 356 state laws and 40 local ordinances. By late
1992, an estimated 142 federal laws and 1,200 state laws or parts of state
constitutions unconstitutional. The Supreme Court has used judicial review
much more extensively than it was used by the UK under colonial rule.

While the Warren Court, renowned for its civil rights rulings,
overturned an average of only 8.69 state and local laws each term, the more
conservative Burger and Rehnquist courts overturned an average of 13.24
and 10.67 per term. The Warren and Burger courts overturned precedent 2.5
times per term on average while Rehnquist court reported 4.3 per term.28

Because judicial review was most frequently used to shield property, it
took until 1965 for the Supreme Court to strike down a law of Congress as a
violation of 1st amendment free speech rights in the case Lamont v.



Postmaster General and 1971 for it to throw out a case on the basis of
violating freedom of religion in Tilton v. Richardson.29

Today the courts’ use of judicial review has transformed the judiciary
into a “third chamber” of every legislature, providing a roadblock and
impediment to laws, policies, and lower and state court rulings that threaten
property.30 The Supreme Court has taken an increasingly larger proportion
of cases concerning property, ruling increasingly in favor of corporations
over smaller business, workers, environmental groups, and even the federal
government in matters of anti-trust law enforcement.31

Courts for Capital
From the start, the federal courts have used judicial review to place property
out of reach of economic democracy. In the 1816 Martin v. Hunter’s Lessee
case the Supreme Court reaffirmed the supremacy of property when it
voided a state’s confiscation of land from a Loyalist prohibited by the
Treaty of Paris. The rights of the individual property owner now trumped
“the people’s” elected representatives power to make any law concerning
property.

In the 1819 Trustees of Dartmouth College v. Woodward case, the
Supreme Court once more invoked the supremacy of property by
prohibiting the state from turning the private college into a public institution
and thus interfering with its contractual right to property inherent in the
colonial charter.32 The court’s reasoning appeared to draw on Thomas
Paine’s earlier defense of the charter of the Bank of North America against
repeal by the Pennsylvania legislature. A contract “cannot be affected or
altered by any act made afterwards,” Paine insisted, because “how much
more inconsistent and irrational, despotic and unjust would it be, to think of
making an act with the professed intention of breaking up a contract already
signed and sealed.” In other words, a right granted to property may never be
altered.33

Federal supremacy superseded state authority to even regulate within its
own boundaries. In the 1819 McCulloch v. Maryland case, the Supreme



Court found Maryland’s tax on the corrupt 2nd US Bank violated the bank’s
federal charter. Agreeing with Federalist #75, the court asserted its power to
determine which laws, while “not prohibited, but consist with the letter and
spirit of the constitution, are constitutional.”34

The states were compelled to extend the same “Privileges and
Immunities,” such as state rights for residents, to businesses crossing state
lines. In the 1824 Gibbons v. Ogden case, the Supreme Court asserted
federal supremacy power over interstate commerce of businesses crossing
state lines or operating under a federal license. The Supreme Court
repeatedly invoked federal power to charter corporations, regulate business,
oversee interstate commerce, and prohibit states from regulating business.
The “Full Faith and Credit” (IV.1) and “Privileges and Immunities” (IV.2.1)
principles protected the “right” of property from “discriminatory” state
policies.

In only a few short years, the Supreme Court was already integrating the
states into a single national economy. For more than a century, judicial
review would be used to constrain and prevent state and local governments’
power in the economy. In the 1870s, as industrial unionization and strikes
grew rapidly, the court used the “freedom of contract” principle to strike
down many state and federal reforms improving the treatment of workers.35

The Supreme Court threw out a state limit on the work day and week in the
1905 Lochner v. New York case, a state minimum wage law in the 1923
Adkins v. Children’s Hospital ruling, and federal regulation of business in
the 1935 A. L. A. Schechter Poultry Corporation v. United States case, to
name but a few.

Freedom of contract was also deployed as a weapon to break growing
industrial unions. A ban on forcing workers to join companyrun “yellow”
unions was thrown out in the 1908 Adair v. United States case, bans on
shipping goods made with child labor was overturned in the 1918 Hammer
v. Dagenhart ruling, and a federal 10 percent tax on products made with
child labor was struck down in the 1922 Bailey v. Drexel Furniture Co.
case.



It ultimately took widespread unionization, wildcat strikes, the rapid
growth of pro-Soviet communism, and the Democrats’ threat to “pack the
court” with more Democratic judges to temporarily reverse the course of
the Supreme Court’s relentless defense of property. The court reversed
Adkins, upholding a state minimum wage law for women workers, and
finally stopped using the freedom of contract clause in 1937 West Coast
Hotel Company v. Parrish case. The same year the ruling in National Labor
Relations Board v. Jones & Laughlin Steel Corporation abandoned the 1895
United States v. E.C. Knight Company precedent to allow federal regulation
of manufacturing under the interstate commerce clause. This proved to be a
brief pause until the 1952 Youngstown Sheet & Tube Company v. Sawyer
ruling that overturned Truman’s nationalization of steel plants to head off a
threatened strike. In doing so, the Supreme Court effectively blocked the
democratic road to state socialism.

This brief sampling demonstrates that judicial review has served, as
Beard concluded, “to secure the rights of persons and property against
popular majorities, no matter how great.”36 In the hands of the Supreme
Court, judicial review has been molded into a powerful minority check to
protect property from the incursions of economic democracy. Along the
way, these long-lasting precedents shifted the ground to establish
constitutional rights for property, insulated from interference by the
majority or local, state, and federal governments. The Constitution cannot
and will not be used to democratize or replace the capitalist economy.

Checking the Courts
Although easily forgotten, Article III gives Congress five immense
enumerated powers over the courts in addition to impeachment. These
include Senate advice and consent on judicial appointments in II.2.2 and the
power to establish “such inferior Courts as the Congress may from time to
time ordain and establish” (III.1 and I.8.9), the implied necessary and
proper power to set the size and composition of each court,37 and the power
of the purse to fund the courts.38 Perhaps its greatest power is to regulate the



jurisdiction of the Supreme Court in III.2.2, which reads that “the supreme
Court shall have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall make.” In
short, Congress can decide which kinds of cases the Supreme Court can
hear on appeal, establish a specialized constitutional court with restricted
judicial review, and definite criteria for “during good Behavior” (III.1)
including age or mental capacity.

The most notable efforts to rein in the courts was President Franklin D.
Roosevelt’s support for a 1937 bill that would have “packed the courts” by
appointing a new justice when a sitting justice reached 70 years old and
didn’t resign, up to a maximum of 15 justices. A 1968 bill requiring two-
thirds of judges to agree when overturning a law as unconstitutional passed
the House but was killed in the Senate.39

Despite the nearly insurmountable threshold for passage, amending the
Constitution is a possible method to constrain the power of the Supreme
Court. The 16th amendment of 1913 checked the court and the elites by
putting the income tax directly into the Constitution. It took 117 years to
finally establish a form of taxation that was not subject to apportionment or
population, thereby overturning both the 1796 Hylton v. United States and
the 1895 Pollock v. Farmers’ Loan and Trust Company rulings. The
ratification of the 1913 16th amendment stopped the Supreme Court from
further preventing the economic majority from taxing the rich and
redistributing their income. The 1913 16th amendment stands out as one of
the rare instances in which elite property rights lost to the “leveling”
demands of economic democracy.40

As long as Congress does not use these powers to control the courts, the
courts will control the Congress.41 The Anti-Federalist Brutus42 foresaw that
the “judges under this constitution will control the legislature” when the
court would “give the sense of every article of the constitution.” The
Constitution provided “no power above them, to control any of their
decisions,” “no authority that can remove them,” he warned.43



From This Court there Is No Appeal
The Constitution is an extreme outlier among representative democracies,
granting unlimited judicial review to the courts which very few countries,
even those using common law, allow. The Framers were certainly
concerned about what we today call the “Overton window.” They tried to
not move too fast by contemporary political norms and doom the
Constitution. But the record shows they wanted to restore the British
monarchy’s judicial review to impede democracy. The combination of a
judicial veto, lifetime appointments, and the nearly impossible
impeachment removal process was understood to be a bridge too far. Their
sensitivity to accusations that they were restoring aristocratic rule—a
common line of Anti-Federalist attack—left judicial review to be read into
the Constitution some time in the future.

Judicial review has transformed the courts into a power above the
government, to borrow Hannah Arendt’s defining characteristic of a
totalitarian government, from which there was no further appeal. Supreme
Court rulings are the end of the line and cannot be appealed or easily
overturned by Congress or amendment.

Judicial review has served to deny the economic majority the capacity
to pursue systemic changes to the system. Although local movements might
successfully change local ordinances and state law, they are soon
challenged in the federal courts. While it is true that many political
innovations are born at the local and state levels, many eventually end up in
the graveyard of judicial review.

Judicial review is not an abuse of power but a minority check impeding
political democracy and preventing economic democracy. As J. Allen Smith
put it so long ago, the judiciary “is not only the most important of our
constitutional checks on the people, but is also the means of preserving and
enforcing all the other checks. … Its aim was not to increase, but to
diminish popular control over the government.”44

This is expressed most explicitly in the 1895 case In re Debs. American
Railway Union President Eugene Debs and other union officers were



charged with conspiracy for violating a court injunction obtained by the
railroad company prohibiting them from communicating with workers
during the 1894 national railroad strike.45 The Supreme Court unanimously
found Debs in contempt of court and sentenced him to six months in prison.
Writing for the court, Justice Josiah Brewer believed that the Constitution
put the entire government in service to protect business against workers.
The court confirmed that “[t]he strong arm of the national government may
be put forth to brush away all obstructions to the freedom of interstate
commerce or the transportation of the mails. If the emergency arises, the
army of the nation, and all its militia, are at the service of the nation, to
compel obedience to its laws.”46



9

Amendments and Ratification:
An Act of Force and Not of Right

Even without seeing the last episode of the 2020 TV series Mrs. America,
portraying the battle to ratify the Equal Rights Amendment (ERA) during
the 1970s, we already know how it ends. Women still lack enumerated
constitutional rights. The three-line amendment, which reads in part that
“[e]quality of rights under the law shall not be denied or abridged by the
United States or by any state on account of sex,”1 is just one of a long list of
failed amendments to the Constitution.2 Women today are in much the same
position as Harriet Scott was in 1857, waiting for a Civil War to topple the
rule of racial supremacy and abolish slavery.

The defeat of the ERA means that women, who comprise the majority
of the US population, continue to lack the enumerated rights, privileges,
and protections of the Constitution, except for the 19th amendment negative
right to have their right to vote “not be denied or abridged … on account of
sex.” Without the same constitutional rights as men, women are still paid
less, own less wealth, and lack formal political power. Nearly half a century
after my mother brought me to an ERA meeting to organize for its
ratification, and nearly 60 years since the passage of the 1963 Equal Pay
Act, women continue to be subjected to unequal treatment as citizens.

Despite about 11,000 attempts to amend the Constitution over the past
two centuries, we are still operating a twenty-first-century economy and
government according to little-changed eighteenthcentury rules. A society
that had no railroad, no airplanes, no telephone, no public education system,
and no knowledge of bacteria and viruses, and that believed nature was



inexhaustible, black people could be property, and native peoples should be
exterminated, still dictates how we run things. It is little wonder that the
USA is one of the most conflict-ridden societies on the planet. We are
governed by a virtually unaltered archaic system designed to protect
eighteenthcentury elites, passed along to their inheritors as a gift from the
past.3 The Framers wrote the rules by which we still operate to make sure it
would be virtually impossible for us to change the rules.

The righteous document was neither written nor ratified with a fair
fight. Throughout the campaign, Federalist elites rigged the vote in many of
the key late states, locked the Anti-Federalist opposition out of most of the
newspapers and printing presses, interfered with the mailing of newspapers
across state lines, misrepresented and omitted important features of the
proposed constitutional system, and prohibited a popular vote to ratify their
document.4

That the Constitution has survived periods of turmoil, change, war, and
insurrection is not a virtue. Rather than surviving these challenges and
threats we should rather see the Constitution as their cause. As humanity
teeters on the cusp of obliteration it is the Constitution that has brought us
there and makes it possible for the propertied elites to push us over the
edge. The inability to change or replace the Constitution is preventing us
from taking the very action needed to keep our planet from burning—all to
preserve the supremacy of property.

If John Locke foresaw a “slowness and aversion in the people to quit
their old constitutions,”5 in our case it is not for the lack of trying. Every
effort to transform society leaves us trapped in the grip of the unchangeable
Constitution. It is long past time to broach the taboo question of whether to
change, sidestep, replace, or abolish the Constitution if we are to survive.

We Make the Rules
The Articles of Confederation had a long and painful birth but thrived in
infancy. The Articles took nearly seven years to be ratified due to disputes
over which state and land speculation company would control the vast



western lands. The Articles proved hard to change because Article XIII
required achieving consensus twice, in both Congress and the state
legislatures, which stubbornly clung to their enumerated powers.6 This was
intended to preserve the sovereignty of the states and prevent the formation
of a national government.

The nationalists used the difficulty of changing the Articles to portray it
as flawed and in need of being replaced. After two years of effort, in July
1782, Alexander Hamilton and his father-in-law, Philip Schuyler, got the
New York legislature to pass a resolution calling for a convention to
strengthen the Articles.7 A few months later, public creditors meeting in
Philadelphia called for stronger powers to be given to Congress.8 The
pressure for a new constitution built up over the next few years. The
commercial meeting hosted by George Washington at his slave plantation
resulted in the 1785 Mount Vernon Compact to expand Congress’s
commerce power. After repeatedly failing to ratify amendments to give
Congress the power to directly impose and collect even temporary taxes to
repay the debt, establish a publicly backed financial system, and fund a
national military, the nationalists pivoted to a grander prize.

The next meeting in Annapolis was primarily focused on the issues of
paper money, debt, and fixing the Articles.9 The Convention was supposed
to begin on September 11, 1786, with delegates chosen from nine states, but
only twelve delegates from five states appeared. To salvage their effort,
Hamilton introduced a resolution calling for another convention in
Philadelphia in May 1787 that should entertain “the Idea of extending the
powers of their Deputies, to other objects, than those of Commerce.”10

Because the Articles provided no authority to hold a constitutional
convention, three states refused to appoint delegates for the Philadelphia
meeting until it was officially sanctioned by Congress. Even then, Congress
issued instructions limiting the Convention to only proposing amendments
to the Articles.11 The failure to ratify two proposed imposts (e.g., tariffs)
helped propel more states to appear in Philadelphia.

The plan shifted dramatically only hours after the Philadelphia
Convention began. Delegates ignored Congress’s directions and voted to



toss out the Articles and replace it entirely. Edmund Randolph and other
Virginian delegates, who had been meeting before the Convention,
submitted their plan, much of which would end up in the Constitution.
According to notes taken by New York delegate Robert Yates, Randolph’s
motion that “the articles of confederation ought to be so corrected and
enlarged” was withdrawn after a challenge by Gouverneur Morris and
replaced with a resolution proclaiming “that a national government ought to
be established, consisting of a supreme judicial, legislative, and
executive.”12 After a long effort, the nationalists’ project for a new
constitution had hit pay dirt.

Unable to change the system using the rules of that system, they opted
instead to throw it out and make a new system governed by their own rules.
The Framers expected that their proposed constitution would be impossible
to ratify if they followed the amendment ratification process in the Articles.
To avoid possible defeat, Article VII bypassed the procedure for
amendments, allowing it to be approved by conventions in 9 of the 13
states. Because the Convention defied the will of Congress, “the
Constitution was illegal at the time it was drafted, a problem it promptly
rectified via the miracle of self-legalization.”13

We the Absent People
“We the People” was not just a clever turn of phrase. Shifting power from
the states to individuals was an essential part of the ratification strategy.14

Also important was the required vote by popularly elected state
conventions, which allowed the Framers to bypass the state legislatures. For
Madison, “[t]his will be the more essential as inroads on the existing
Constitutions of the States will be unavoidable.” They expected immense
opposition to ratification from prominent state legislators who feared a loss
in power and influence, and from those who opposed protections for elite
property, a standing army, and other national powers enshrined in the
Constitution. The state legislatures were unlikely to vote for giving up their
power as the primary political actors.15 James Wilson thought it necessary



because “the House on fire must be extinguished, without a scrupulous
regard to ordinary rights.”16

This shift from the states to the people was reiterated by President
Andrew Jackson in his 1832 suppression of efforts by some Southern states
to nullify federal law.17 Jackson insisted that the US government “operates
directly on the people individually, not upon the States,” and that the people
owe their “allegiance” to the US government, the Constitution, and the laws
of Congress, not the states.18 Note that Jackson said the government
operates “on” the people not that the people operate the government.19 This
is because the Framers never sought consent from “We the People of the
United States,” let alone the state legislatures. Even then, they had no
intention of obtaining consent from all groups of people then comprising
the population of the states—slaves, native peoples, small subsistence
farmers, laborers, mechanics, and people with little or no property were
glaringly missing at the Convention.

Supreme Court Justice Joseph Story thought that the constitutional
system was “formed without the consent, express or implied, of the whole
people.” The truth is, he wrote, that “many of them have not been permitted
to express any opinion, and many have expressed a decided dissent.” This
leads some to doubt that the Constitution is a “binding compact between
them, with mutual obligations to observe and keep it.”20

The Framers failed to even use what historian William Appleman
Williams called the “lowest order of democracy,” in which people only get
to vote “yes” or “no” on a system that they had no role in making.21 More
than 230 years later, we have yet to consent to the Constitution. Ratification
by a higher order of democracy, a direct ratification vote of the population,
was not unknown then and was used by about half the states after 1780.22

That the Constitution is designed to be eternal remains unquestioned. In
1789, Jefferson thought the opposite, that “[n]o society can make a
perpetual constitution, or even a perpetual law. The earth belongs always to
the living generation. They may manage it then, and what proceeds from it,
as they please, during their usufruct.” He thought constitutions should be
temporary:



Every constitution then, and every law, naturally expires at the end of 19
years. If it be enforced longer, it is an act of force, and not of right.—It
may be said that the succeeding generation exercising in fact the power
of repeal, this leaves them as free as if the constitution or law had been
expressly limited to 19 years only.23

“We the People” never voted on the Constitution and do not have the
right to do so in the future because it does not allow for a plebiscite or
referendum on either the entire document or amendments.24 Only New York
asks the voters every 20 years to weigh in on their state constitution, asking,
“shall there be a convention to revise the constitution and amend the
same?” although it has not been approved since 1967. The promise of the
9th amendment that “The enumeration in the Constitution, of certain rights,
shall not be construed to deny or disparage others retained by the people”
can never be fully realized as long as the right of “consent of the governed”
is denied by the Constitution. Despite the 15th amendment ensuring that
“The right of citizens of the United States to vote shall not be denied or
abridged by the United States or by any State on account of race, color, or
previous condition of servitude,” we are denied the right to vote for the very
system of rules that govern us and to which we are expected to consent.
Nineteen states with nearly half the country’s population allow a direct or
indirect vote on their state constitution but we have no right to vote on the
US Constitution unless we first amend the Constitution to extend that right
—a nearly impossible task.25

“We the People” must rely on government actions, interpretations, and
enforcement to interpret what the Constitution means and who is
accountable to it.26 The most important power and right—which according
to both John Locke and the Declaration of Independence is to alter, change,
or throw off the system of government—is prohibited by law and the
Constitution. As we sink ever deeper into a never-ending constitutional
crisis we would do well to remember that the Declaration lamented “[s]uch
has been the patient sufferance of these Colonies; and such is now the



necessity which constrains them to alter their former Systems of
Government.”

The complete absence of a popular vote to propose or ratify
amendments and call for a convention is the ultimate minority check
intended to forever lock us into a system designed to protect property from
democracy. Even states using Article V to call conventions is not without a
possible check by the Supreme Court using judicial review to strike down
the state law calling for it.

The Framers’ fear of democracy also lies behind the use of state
conventions instead of referendums or town meetings, refusal to recognize
directions issued to delegates, and preference for rapid state convention
votes for fear that prolonged democratic debate might sink the Constitution.
As law professor Michael Klarman concluded, “what most Federalists
wanted was not a genuine debate on the merits of the Constitution but
simply its ratification.”27

The undemocratic process for ratifying the Constitution perfectly
corresponded to its undemocratic content.28 Alongside the myriad minority
checks, the ratification and amendment processes ensure that change would
always fall short of economic and political democracy. By making peaceful
reform impossible, the Framers inadvertently made violent struggle to
overcome constitutional roadblocks and impediments inevitable.

The Lowest Order of Democracy
Despite the shift from the states to the people, only about half the
population of free white men who met the state property qualifications were
eligible to vote for or serve as delegates to the ratifying conventions.29

Turnout was low in some states like Pennsylvania, for example, where
about 13,000 of the 70,000 eligible voters, about 18.6 percent, voted in the
delegate election. The 6,800 total votes received by the winning candidates
meant that nearly half as many people voted for delegates who supported
the Constitution than supported the 1776 state constitution. In total, only
about 9 percent of the eligible white male voters voted indirectly to approve



the Constitution.30 Only three states and Maine, then part of Massachusetts,
allowed some direct voting on the Constitution, although it mostly occurred
in rural towns with small populations.31 Nearly all the voting was limited to
indirectly voting on delegates and on issuing directions to the delegates.

Pennsylvania was hardly an outlier. According to historian Charles
Beard’s estimate, only 20 to 25 percent of eligible white men, who
comprised only 5 percent of the total population (including slaves), voted
indirectly for the delegates to all the state ratifying conventions who
decided whether to ratify the Constitution. This meant that only about
160,000 free white men, out of about 650,000 to 800,000 living at the time,
voted. Federalist candidates won about 60 percent of the vote, representing
12.5 to 15.5 percent of the eligible voters, and Anti-Federalist candidates
won the remaining votes, representing only between 7.5 and 9.87 percent of
eligible voters.32

The Article VII ratification process fragmented the opposition into 13
different campaigns and conventions, operating at different times according
to their own rules. Anti-Federalist organizing and agitation suffered from a
late start, censorship, communication difficulties, and internal divisions
between the elite leadership and the base. They had to play catch-up,
analyzing and critiquing a document written in secrecy over the course of
many months, during which the Framers were informing their Federalist
allies of their work, and with few Convention records. Despite these
obstacles, the majority of voters selected Anti-Federalist delegates in the
four states where the final vote was close or they prevailed, and the vote
was close in another four.

The Constitution was very popular in the first five states which quickly
held their elections for delegates who met and ratified. The final tally in
three of these included not a single “no” vote, although they met during the
dead of winter in December and January before the Anti-Federalists were
organized. Once they mobilized, the Anti-Federalists defeated the first vote
in New Hampshire and threatened to defeat the Constitution in the
remaining large states of Virginia, New York, and Massachusetts, as well as
Rhode Island and North Carolina, which didn’t ratify until after the



Constitution went into effect. Rhode Island voters defeated it in a plebiscite,
one of eleven failed efforts to ratify in two years. North Carolina voted it
down in August by a very large margin and then passed it by nearly the
reverse vote in November.33

The state ratifying conventions were rife with censorship, arm twisting,
bribes, and threats to intimidate and pressure delegates.34 In the few states
where the Anti-Federalists won the overall majority of the delegates and
threatened to vote “no”, Federalists flipped several delegates with offers of
jobs, bribes, and promises of business deals and to consider proposed
amendments, prevailing in four close votes. Among the prominent Anti-
Federalists who switched loyalties were Virginia Governor Edmund
Randolph, a Framer who didn’t sign the Constitution, and Melancton Smith
of New York, a prominent Anti-Federalist Papers author.

It didn’t help that the Anti-Federalists were internally divided. The
letters, pamphlets, and editorials that comprise the Anti-Federalist Papers,
which have yet to be published in full,35 show wide disagreement about
what they liked and disliked about the Constitution. By agreeing that
Congress needed the power to tax, even temporarily, they conceded
important ground to the Federalists and blunted their own critique.

Although there were several capable Anti-Federalists leaders, such as
the three Framers who refused to sign the Constitution, few were small
farmers, and even the wealthiest among them were not as rich as Federalist
leaders.36 The interests of the wealthiest leaders, such as their support for
the I.10.1 contract clause, did not align with the movement’s base of mostly
of small subsistence farmers.37

This internal class divide among the Anti-Federalists was reflected in
how delegates voted on ratification in the conventions and on paper money,
stay laws, and tax relief, etc., in their state legislatures. This difference
correlated with profession, level of personal wealth, and position in the
economic system.

Poor and middle-income small farmers located further inland produced
mostly for subsistence, engaged in non-cash exchanges, and were less
integrated into commercial markets. These interests meant they benefited



from state policies of economic democracy that could potentially be
prohibited in the Constitution.

In contrast, merchants and commercial farmers were more likely to live
in or near cities and serve regional and export markets. They were more
likely to be disadvantaged by state policies of economic democracy and
stood to gain from national control over currency, trade, and debt.

These internal class divisions among the Anti-Federalists ultimately
contributed to their defeat in state after state as much of the leadership, who
were primarily from the same class as the Federalist leaders, abandoned
their opposition and voted to ratify—which an estimated one-sixth of the
most outspoken eventually did.38 Ultimately, the Anti-Federalist elite
leadership voted for their class interests over all else.

The obstacles faced by the Anti-Federalists also hampered their analysis
and critique of specific features of the Constitution. Their critiques
published in newspapers, pamphlets, and letters, and their speeches in the
state convention debates, were extremely general. They repeatedly raised
vitally important concerns about consolidated power, the lack of a bill of
rights, disempowered states, protections for slavery, and exclusion of large
numbers of the population from participation, especially in electing the
President and Senate, and appointing judges. Their analysis of the
Constitution, while rushed due to having little time to study the document
before the early convention votes, are still incredibly relevant today.
However, few addressed the roadblocks and impediments that served as
elite minority checks on the majority.

Even a better organized and more unified Anti-Federalist opposition
might not have succeeded. They operated according to rules made up by
Framers, such as voting in 13 separate conventions rather than a single
plebiscite. It was easier to swing a few key delegates’ votes at an isolated
ratifying convention than having to persuade thousands of remote, rural,
and hard to reach voters.

Despite being poorer, less influential, more disorganized, and having
fewer political resources, the Anti-Federalists nearly defeated the
Constitution.39



Four Dead Ends
Alongside ratification is the problem of amendment. Only 27 of
approximately 11,000 proposed amendments to the Constitution have been
ratified, a miserable success rate of 0.00245 percent.40 The inability to
amend the Constitution not only allows private power to fill in the gaps
when government cannot function. It allows presidents to accumulate
power under the guise of necessity, and the Supreme Court to overturn laws
passed by elected representatives of the majority.

Fearing demographic change, the Framers made the Constitution
virtually static and unalterable. The rules of the system were locked in by
two levels of a supermajority vote requirement in the two stages of voting
by Congress and the states. According to Article V, if an amendment passes
both houses of Congress with a supermajority two-thirds vote it must then
be ratified by an even higher supermajority of three-quarters of the state
legislatures or conventions. The other two methods similarly allow two-
thirds of states to pass an amendment which then requires a three-quarter
vote of the state legislatures or conventions to ratify. Except for the use of
state ratifying conventions to decide on the 21st amendment in 1933, which
repealed the 1919 18th amendment banning alcohol, all the other 26
amendments have been passed by both houses of Congress and ratified by
the state legislatures.

These high vote thresholds and the involvement of the states were
intended to make the amendment process a “substantial check upon
democracy,” according to Anti-Federalist Dr. James Hutchinson.41 The
inequality of representation of the states in the Senate means that senators
from the 18 smallest states can block passage of an amendment, even if it
passes unanimously in the House. Even if it passes the Senate an even
smaller number, 13 of the smallest states with a total population of only
about 15 million people—or 4.6 percent of the US population of 328
million—can also block the will of nearly the entire US population. Our
system is even more undemocratic than was the slaveocracy’s Confederate
constitution during the Civil War that allowed only three states to



recommend an amendment triggering a constitutional convention requiring
only two-thirds of the states to ratify any changes.42

The historical record of the amendments to date demonstrates the
impossibility of meaningfully changing the Constitution. The first ten
amendments were ratified by 1791. After the 12th in 1804 no more
amendments were ratified for another 61 years. The 13th, 14th, and 15th
amendments followed between 1865 and 1870, while all or some of the ex-
Confederate states (Mississippi, Texas, and Georgia) were still not
readmitted into the union. The 16th amendment followed 43 years later in
1913. The 26th amendment was ratified in 1961, 61 years before this book
was published. The last amendment to be ratified was the 27th amendment
in 1992, 30 years ago. Because it was one of the original twelve sent to the
states, of which only ten were approved, the 27th is actually 203 years old.
In total, twelve amendments were ratified in the first 15 years, 15 in the first
81 years, and the last 12 added during the last 152 years. There were many
decades with no changes to the Constitution at all. Of the more than 11,000
proposed amendments only 33 have gone to the states with 27 of these
being ratified. Beginning in 1999, an average of about 747 amendments
were introduced during every two-year Congressional term, of which only
20 ever received a full vote by either House or Senate.43

While 27 successful amendments is a very small number, some might
argue that it is still 27 more changes than were made to the Articles.
However, it is misleading to suggest that it is easier to amend the
Constitution than the Articles. While no amendment to the Articles received
the required consensus of all 13 states, there were only eight attempted
amendments, with two coming very close to being ratified, during the five
short years it was in effect.44 The Articles did not exist long enough to test
the amendment process, especially considering that part of that time was
during the tumultuous Revolution.

Repairing the Checks



The first and last time a convention met to amend or write a new
Constitution was 235 years ago. This is because the amendment process
was designed to prohibit the people or the states from repeating the very
same process that the Framers used.

Constitutional amendments exist to address a constitutional crisis, fix a
flaw, correct a mistake, fill a gap, or update the system to better fit the
times. Amendments are most likely to be ratified when they right the
sinking ship of state and restore its credibility. But even once ratified,
amendments have been distorted for other uses.

The 13th, 14th, and 15th Reconstruction Era amendments reconstructed
the union by forcing the Southern states to give citizenship and rights to
former slaves and free blacks. The former Confederate states were
readmitted once they changed their constitutions. These and other states
claimed a 10th amendment reserve clause power to discriminate by using
Jim Crow laws to evade these amendments and block further federal
intervention in the economy.

Although these amendments were intended to dismantle obstacles to
political and economic democracy, what historian W.E.B. DuBois described
as “racial democracy,” they were designed or soon turned into new
roadblocks and impediments.45 The 13th amendment allows prisoners to be
enslaved, and Section 2 of the 14th amendment allows them to be
disenfranchised.

The 17th amendment made the Senate directly elected but did not alter
the Senate’s function as a minority check. The amendment was ratified in
response to the growing success of the populist People’s Party which had
won control of several state legislatures and governors’ offices in the plains
states and in the South during the 1870 and 1880s and sent a few members
to the US Senate to rein in elite power. The Senate is still elected in three
staggered two-year phases, and disproportionately represents the
population. Rather than democratizing the Senate, the 17th amendment kept
it as a roadblock in the path of any upstart third party seeking to send one of
its own to serve as a senator.



Article V explicitly prohibits the Senate from ever being eliminated by
amendment with the exceptional prohibition that “no State, without its
Consent, shall be deprived of its equal Suffrage in the Senate.” The Framers
clearly prevented any effort to make the amendment process easier by either
removing or democratizing the Senate by making the number of seats
proportional to the population of the state. That would require an entirely
new constitution.

It is not surprising that even efforts to amend the amendment process
are routinely defeated. Between 1911 and 1929, 18 proposed amendments
to do just that went nowhere after being introduced into Congress.46 The
amendment process is itself a minority check on any attempt to change the
Constitution.

This is why Article V is called an “iron cage.” It prevents any attempt to
further democratize the Constitution by using the Constitution. Rather than
illustrating a capacity to change, Article V instead demonstrates what law
professor Sanford Levinson calls a “constitutional stasis.”47 Law professor
Michael Klarman described Article V as designed “to disable current
majorities from escaping constitutional constraints imposed by their
predecessors.”48

Today it is clear that the rule of property must be abolished if we are to
save humanity and the myriad other species we are taking down with us.
Yet our way is blocked by a Constitution that makes change all but
impossible, to the detriment of us all.
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Beyond the Constitution

It is extremely difficult to reconcile a belief in the Constitution as living,
flexible, and changeable with the virtual impossibility of making change in
the USA. There is abundant persuasive evidence that the Constitution was
designed not to facilitate meaningful systemic change but to prevent
anything that does not serve the interests of the propertied elite. Designed to
be nearly unchangeable, the Constitution simply cannot be fixed. We have
run out of precious time trying to change what was designed to thwart
change.1 After a period of grief for the death of the mythical Constitution, it
will be time to accept that we cannot use the Constitution to organize a
more democratic system to reverse the trajectory towards planetary ecocide.
The constitutional rule of property—made possible by the expropriation of
native peoples, slavery, and the exploitation of labor—is a primary threat to
the survival of humanity.2

As I write in 2022, we continue a half century of endlessly circling
around the same pressing issues with no end in sight. The fossil fuel
industry continues to block legislation that would initiate a transition from
our dependence on its products, women are losing the right to have an
abortion, and dozens of undeclared wars continue even after the withdrawal
from Afghanistan, just to name a few.

The effort to highlight the shortcomings and dead ends in the
Constitution in this book does not provide easy solutions for fixing or
bypassing it. Too many of us still cling to the illusion, as law professor
Jeffrey Toobin puts it, that “the Constitution, and the structure of
government that it established, provides the backdrop, but never the subject,



for every controversy.”3 The Constitution is always affected by the
problems we face, it is never the cause of the problems.

Too many of us have trouble letting go of the Constitution as a tool for
change. We cling to the fantasy that the Constitution could work if not for
corruption, politics, partisanship, big money, and apathy. We fail to realize
that these are the symptoms of what’s wrong with the Constitution, not the
cause. The source of the problem is the “US Constitution: hiding in plain
sight,” as journalist Daniel Lazare put it so succinctly.4 Like an abusive
relationship, we struggle to accept that some day we will have to leave.

If you are, like me, ready to move past the Constitution, we have
options. Forget about impossible amendments. We should use the Framers’
strategy when they too were unable to amend the Articles—bypass it
altogether and create a different system. Refusing to play by its rules, as the
Framers also did, will transform the Constitution into an irrelevant and
obsolete relic that no longer has power to control us.

We are more than capable of writing our own rules for how we govern
ourselves that can change when change is needed. The survival of all life on
our planet depends on us getting beyond the Constitution as quickly as
possible. As the global hegemonic power, the USA stands in the way of the
urgently required international action needed to reverse climate catastrophe.
Either the Constitution or humanity must go.

We Have Options
We have options for getting past the Constitution in the short term. Whether
these can survive the minority checks they will certainly face is uncertain.
To ensure some success we can move along several tracks at once,
abandoning failed or blocked efforts so that we can refocus attention,
power, and resources on winning strategies.

One current strategy on the right is to use the nearly insurmountable
Article V to call a constitutional convention of the states. The Convention
of States Project, funded by the last surviving right-wing billionaire Koch
brother, is currently attempting to do this with tediously slow progress due



to widespread distrust. Few expect that this convention would result in
anything but a new elite-serving constitution. Even if it resulted in a more
democratic government, failing to end the rule of property would soon
undermine it.

An alternative is to ignore Article V and change state law. Once the laws
are passed by a majority of the states, Congress can approve them as a state
compact according to I.10.3. Because the text is openended, Congress alone
decides whether to approve them. There is currently an effort to pass a state
compact in which states totaling at least 270 electoral votes award all their
electoral votes to the winner of the national popular vote. Unfortunately,
after about a decade, only states totaling about half the required number of
electoral votes have approved it.

State compacts are an imperfect option. They move slowly, may not
pass enough states or Congress, and could be repealed by either or both.
Without a strict exit clause, states could break a compact by withdrawing
when the state’s majority party changes. Congress or the President could
also decide that the compact threatens national security and then use the
“guarantee” clause in IV.4 to suppress them. Because they do not change
the Constitution, they can be ruled unconstitutional by the Supreme Court.

We could also try the Framers’ strategy of bypassing the states and
Article V altogether by launching an independent effort by the majority to
write a new agreement or constitution, publicly debate it, and directly vote
on ratification. Because it only applies to “the Establishment of this
Constitution,” Article VII would be entirely moot. Our agreement, or
constitution, would be an entirely different one.

Madison provided the rationale for disposing of the Articles of
Confederation in Federalist #43. Rather than a constitution, he thought the
Articles were “founded on ordinary acts of legislative authority” creating a
league or treaty. Because “a breach of any one article is a breach of the
whole treaty,” he had the audacity to “pronounce the compact violated and
void.”

We could make a case that the Constitution is also self-breaching. It has
never lived up to its first three words, “We the People,” because we the



people have never directly given consent to be governed by it nor does it
grant us the right to ever do so. Denied the right to give consent to the
Constitution we could pronounce the Constitution “violated and void” for
denying another principle for which independence was declared: “the Right
of the People to alter or to abolish it, and to institute new Government.”

Some countries require regular constitutional revision, as New York
requires (see Chapter 9), or have devised new democratic methods for
revising their constitution or writing a new one. The Constitute Project’s
database of world constitutions shows that many have either been
thoroughly revised or replaced in recent decades.5

We can learn from the Athenian assembly and contemporary
participatory budgeting to do constitutional revision from the ground up.6

Local neighborhoods could meet in regular public assemblies, as happened
in the 2011–12 Occupy Wall Street encampments, to write a list of
priorities. Everyone aged twelve and older could take turns serving short
terms representing their neighborhoods in the assemblies and be subject to
recall by a plurality of residents.

They would send their lists to a regional assembly composed of rotating
delegates from all the local assemblies. They would discuss all the priorities
and synthesize them into several draft versions that are sent back to the
local assemblies. All assemblies would be open and allow anyone to speak
on the proposed drafts, decide their own procedures, and vote on their
priorities. They would be live streamed and televised in real time allowing
for moderated chats, open comments, proposals, questions, and voting, and
ultimately write and revise their own priorities. The local and regional
assemblies would continue the process with a deadline to achieve modified
consensus. At every stage, these drafts would be published widely by
printing them on receipts and food packages, distributing free copies in
print and online, and by mailing, emailing, and texting copies to every
person and household to discuss, debate, and propose ideas.

Once the neighborhood and regional assemblies approve a draft text, a
streamed and televised “national” assembly would meet to reconcile each
regional draft in a similar manner, this time with the regional assemblies.



Members of the “national” assembly would be randomly selected from each
region, serve short terms, and be subject to instant recall by a plurality of
regional delegates. The assembly would also debate openly in real time and
vote until a final modified consensus document is approved by the deadline.
Assembly days would be a weekly national holiday with paid leave for
anyone serving in an assembly, attending the meetings, engaging in short-
term specialized roles, or organizing a recall. This will allow many to
participate at all levels. Funding would be provided for education, outreach,
promotions, and publicity.

There are several risks to this strategy of participatory constitutional
revision from below. Because it is an end run around the Article V process,
writing an entirely new agreement, or constitution, this way would likely
run into fierce opposition by those opposed to change from below. The
USA is a violent country with widespread false consciousness, far too much
propaganda and misinformation, far too many guns, and far too much
money concentrated in the hands of the very few. Preparations will be
needed to counter the inevitable front groups of deep-pocketed billionaires,
both plutocratic political parties, non-profits, non-governmental
organizations, and chambers of commerce that will attempt to co-opt,
harness, professionalize, redirect, take over the process to serve their
interests, or have the courts rule it unconstitutional. Some of these may
attempt to stir up ultra-nationalist sentiment to disrupt the effort.

Another threat would come from below, from both far right and
sectarian left groups and parties that would likely try to hijack the process.
Even supportive members of our divided, conflict-ridden, and misinformed
population would likely bring the factionalism, prejudices, and turmoil
already enveloping society into the process and bring it to a grinding halt.
We should be prepared for vicious battles over differing and competing
interests that would drive away many who genuinely desire changes that
would serve the interests of direct political and economic democracy.

Any process must also be insulated against the “tyranny of
structurelessness” that puts control of the process in the hands of the few
who have the time, resources, money, and motivation to be involved in the



fight to further their own concerns, interests, groups, and class.7 For this
reason, all participants should rotate in and out of the assemblies, be subject
to instant recall, and receive paid leave to serve.

Those pursuing this strategy must be prepared for, even if they are
uncertain how to prevent, these inevitable threats. Because it is self-
organized it should not be an official government-sanctioned process to
avoid another set of inevitable risks.

These strategies ultimately offer little chance of removing the supreme
rule of property. We must accept the likelihood that we are simply unable to
change or replace the Constitution. There is simply too much at stake for
the ruling elite to allow any process to succeed, which is why few are
seriously talking about constitutional change. Most of those who recognize
the predicament of being governed by an unchangeable Constitution have
resigned themselves to futilely pursuing impermanent short-term reforms.

Constitutional Dead Ends
The right and left are torn over whether the Constitution prevents or allows
for change. Conservatives approach the Constitution as realists, using its
myriad minority checks as weapons to prevent, dilute, or undo reforms that
oppose their interests. As its base of support shrinks, conservatives, backed
by a growing far right in the streets, have turned to creating new obstacles
to voting, participation, and even the basic functions of governing. Their
tenuous ally, the fast-growing far right, uses constitutional myths to justify
violently smashing those who want change. This conservative/far-right
alliance now presents a very real risk of corporate-backed fascism based on
a romanticization of the Constitution’s granting of supremacy to property.

Liberals and social democrats are united in their repeated futile attempts
to salvage what is good in the Constitution for the short term. This electoral
center left has been captured by the myth of constitutional change through
voting, protest, and majority rule, and is unwilling to acknowledge the
minority checks that impede them every time. With each new election cycle
those demanding systemic change repeatedly embrace “progressive” and



leftist candidates who promise to take over the Democratic Party and
implement change. They expend immense energy toiling to elect these
candidates, help elite foundation-backed advocacy groups to push for new
laws, influence a friendly administration, and win in the courts. With each
election cycle voters send these candidates to office only to see their
promises blocked or altered beyond recognition by the need to
“compromise” the best features of their proposals just to get them passed,
approved, or protected in court. Each new defeat emboldens the center left
to push on, temper their ambitions for systemic change, and continue
channeling their efforts into a dead end.

Despite the long historical record of reform efforts running aground on
the shoals of innumerable minority checks, these missionaries of change
continue their push. Their efforts are renewed each election cycle like a
political melodrama with the same predictable outcome. They lack the
irresistible force of mass movements, insurrections, uprisings, armed
struggles, mass strikes, and civil wars that provide the necessary leverage to
give them the upper hand.

Year after year, generation after generation, these insider progressives
are unable to turn the impossible into the plausible, toiling away with little
to show for their efforts. After achieving the smallest reforms, activists shift
gears to become advocates, consolidate their resources, and harden their
base to defend a hard-won fragment of their demands from the inevitable
ravages of reaction.

Advocates seek funding, stage media events, and lobby, thereby
investing the system with the legitimacy needed to protect their minuscule
gains. In this process, the organizer, insurgent, or revolutionary becomes an
advocate, “stakeholder,” executive in a non-profit interest group, or a
candidate for office. And in an instant, the activist for change is subtly
transformed into a vigorous defender of the very system that gave rise to
their movement, continues to block systemic change, and never delivers on
its promises.

Despite the long series of defeats and failures, many on the center left
still cling to the mistaken idea of the Constitution as a tabula rasa, a blank



slate, onto which we can pour our strivings for change no matter how
remote. We continue to cleave to the disempowering myth that the
Constitution is changeable despite the mounting evidence to the contrary.

On the center left are many who agree with historian Howard Zinn that,
“the Constitution is of minor importance compared with the actions citizens
take, especially when those actions are joined in social movements.” While
Zinn is correct that “liberties have not been given; they have been taken,”
this process can and has been reversed.8 Zinn rightly saw that the power of
organized people is the only source of all fundamental and lasting change in
the USA, but he was mistaken to say that the Constitution doesn’t matter as
much as we think because pluralist groups can organize, make demands,
and force elites to concede to demands for change.

It turns out that the Constitution matters a whole lot. It was designed to
constrain the ability of self-organized struggles to enshrine into law and the
Constitution the changes conceded in struggle. Most importantly, it
preemptively declares all attempts to fundamentally alter the rule of
property to be criminal and subject to prohibition and severe penalty,
including detention, military force, and death.

Zinn is hardly alone in underestimating just how much the Constitution
matters. He has been joined by many unions, every third party, and many
radical social movements in US history. For advocates and organizers for
change, the assumption is that, if only enough force could be applied, the
system will change. Nothing expresses this more than the chant, “when we
fight, we win,” the slogan of my own union. That most fights result in
defeat is obvious enough, but that many “victories” are ultimately defeated
by co-optation, institutionalization, or death by a thousand cuts is not. The
constitutional system almost never moves more than what is minimally
required to restore control, and then finds a new equilibrium when the threat
is gone.

On the other side stand those who, like the Framers, fear change.9 A
substantial portion of the non-elite population is comforted by the inability
to change things quickly or at all. Such comfort is rooted in the same



distrust in humanity that shaped the thinking of the Framers, who feared the
consequences of putting political power into the hands of the majority.

The difference is that the Framers feared the consequences for their
property and their rule if the economic majority used its power to “level”
society by seizing and redistributing their property to all. Non-elites who
seek safe harbor in the Constitution are undermining their own majority
interests to retain the limited privileges of their subjugated alliance with the
elites.

Constitutions Are the Problem
If we are to ensure the future survival of humanity and the rest of the
ecosystem to which we belong, we need to quickly sever property from its
constitutional foundation. The objective is not to replace it with another
system of rule but to organize society for direct democratic self-rule and a
shared commons protected in trust for all.

Even writing a new constitution is problematic because the logic of
governance is one of domination. Our system is rooted in the theft of the
commons, exploitation of human labor, racial supremacy, gender and sex
domination, and the supremacy of property above people and other non-
human life. This cannot be undone with a new piece of paper. Delegating
political power to “representatives” leaves the governed in a state of
permanent subjugation. Representative systems can only work by
suppressing political autonomy and economic self-determination and
transferring power to a select few individuals. Economic and political
democracy cannot be realized through a set of rules but through a set of
daily lived practice of collaborative and cooperative self-governance of all
life as part of the commons that belongs to all beings.

Representative democracy is a historically specific governance system
for capitalism that must be transcended. Because representative democracy
emerged as inseparable from property, we must dismantle both the
constitutional and property systems at the same time. The political economy
of the Constitution cannot be reformed away. Moving past the Constitution



will be a necessary step in removing the impediments to change around the
world that are enforced by the US empire.

We have been ruled long enough. It is time to govern ourselves. If we
are to get past the Constitution and all systems based on constitutions, we
need to move past the nation state as the means by which we are governed
from above.

To do that we need to understand that the nation state arose alongside
the capitalist economy. Modern nation states, and the ideology of
nationalism, were founded nearly 375 years ago at the 1648 Treaty of
Westphalia which fixed state boundaries apart from the church. The nation
state facilitated the transition from monarchy and feudalism to democracy
and capitalism by first dividing power between the king, the aristocracy,
and the merchant class. In the past several hundred years we have
transitioned from an authoritarian system in which the monarch had
absolute rule, owned everything in the realm, and ruled by fiat to an
authoritarian system in which property rules.

The modern nation state was formed during this transition as the
administrative body responsible for setting up, managing, and defending the
capitalist economy by interpreting and executing the law while adjudicating
disputes. The nation state is a product of the historical political economic
development of the first half-millennium of capitalism. It belongs to the era
of global capitalism because the nation state was designed to establish,
manage, and protect that economic system.

The problem humanity faces is not just with the US Constitution, it is
with all constitutions. Constitutions imply a power separate from the people
that governs on behalf of and in place of the people. Constitutions are based
on an expression of government authority and rule over a defined territory
with borders, rules, and sanctions for disobedience. This persists even as
borders are eroded and eclipsed by the global elites who manage and own
the global capitalist economy.

Constitutions are written by the elites to set the rules by which everyone
within its border must operate while deciding what the constitution means.
When disputes and conflicts emerge, rights are abused, or powers exceeded,



elites sit in judgment, decide what to permit or sanction, and write new
rules. In this way a constitution is a top-down instrument for imposing the
rule of elites in the form of the state. Because the myriad crises we face are
the result of decisions made by elites from above, changing this instrument
of state power without altering the balance of power will not solve our
problems.

Constitutions disempower people from being able to act, cooperate,
self-organize, and self-govern. They allow the few to rule, through passive
compliance, consent by inaction, or coercive violence using guns, prisons,
and pain. Humanity’s dire situation today is the direct result of decisions
made by the few who made the rule of property the supreme law of the land
while locking out the many from having any say.

Beyond Constitutional Government: The One Gives
Way to the Many
What are our options beyond constitutions, the nation state, and
representative democracy? Direct democracy, modeled after the systems
established by ancient Athens, Iceland, the shura councils during the life of
Mohammed, and in Rojava in Syrian Kurdistan, are inspiring but ultimately
insufficient for the task because they mistakenly separate political from
economic self-governance.

Survival means all of our communities need to become schools of self-
governance by determining the basic needs of the community and how they
are fulfilled through direct democratic decision making. This is a project of
not merely shifting our thinking from a paradigm of growth to degrowth, or
from production for accumulation to reproduction for care, but shifting our
thinking from governing to the self-organized meeting of collective needs.
When the economy is democratically governed, our community is
democratically governed. The opposite has proven untrue.

Murray Bookchin’s idea of “libertarian municipalism,” in which local
self-governing communities collaborate with one another in horizontal
alliances and confederations, is a promising model for transcending



constitutional governance.10 Because Bookchin’s concept shares the same
word as current free market economic “libertarianism,” and the word
municipalism is close to the word for local “municipal” governments, it
might better be called autonomous localism.

Libertarian municipalism is based on self-organized autonomous local
communities using direct democracy to decide what to make, how to make
it, who makes it, and how to distribute it. But how exactly can we get there
from here? For Bookchin, it was a matter of using local voting in the same
system he wanted to replace, to form what he called “dual power” in which
a confederation of local communities would gradually displace government.
Unfortunately, Bookchin never explains how that could happen using the
rules of the very system he wanted to replace.

Most significantly, Bookchin didn’t say much about how to organize for
power over work. Without the leverage to bring this transition about, his
strategy amounted to electing friendly local politicians who would establish
community assemblies and confederal councils with authority over the
economy.11 Without democratic control of the economy, the community
assemblies and confederal councils function more like non-profit advocacy
groups. Bookchin’s strategy mistakenly separates the economic from the
political.

Another strategy is needed. During the next global economic crisis,
workers at critical global choke points are already well situated to shut
down, take over, and democratically run the operations. Once management
is removed and access is secured, the workers can decide how and what to
decommission, dismantle, or transition over to non-polluting uses, while
deciding with local communities what to replace it with.12 During this first
phase, strategically situated workers can spread the effort to every critical
sector by supporting strikes at critical choke points that shut down key
sectors of the global economy, wrench control over the workplace, and put
it under the democratic control of those who do the work and rely on what
is produced. While this is happening, community groups could also begin to
take over community resources and democratically reorganize them to serve
community needs.



Workers and community members can now begin to discuss what they
can do to operate the facilities differently in order to serve immediate
human needs in a non-destructive manner. Workplace and community
occupations could be run by joint community assemblies in which all local
residents take turns participating for short periods with instant recall. These
assemblies could facilitate guided discussions and democratic decision
making about the capacity, desires, needs, vulnerabilities, and wishes of the
community. Workers, who have set up councils to run their workplaces, and
community members involved in democratically reorganizing community
assets for local needs, could collaborate in the assemblies to decide how the
workplaces and community assets will be cared for, distributed, managed,
produced, and shared.

The joint assemblies can set up councils responsible for continuing
essential work and services, and appoint those who will run them to rotating
positions with complete transparency and the possibility of immediate
recall. Assemblies could decide which destructive and wasteful work and
services to discontinue and which new operations should be launched to
serve unmet local needs, sharing the responsibility required to produce
essential goods and services. To the degree that they are capable, those
attending the assemblies should be encouraged to rotate out of their council
positions after a short period and into other councils, to learn different
aspects of how to carry out the autonomous local projects.

In the next phase, assemblies can select rotating delegates to visit other
nearby assemblies to provide updates on their own operations, bring back
news of others’ efforts, and propose collaborations and cooperation. Efforts
to share experiences, skills, goods, and services with the other assemblies
for the purpose of mutual aid and solidarity can be pursued. Assemblies at
close distances to one another can extend their reach even further by
establishing a rotating council of delegates, with short terms of service and
subject to immediate recall, to establish relations with individual assemblies
or groups of assemblies elsewhere for the purposes of mutual aid.13

Over time, these networks of assemblies can form themselves into
confederations or leagues for collaboration, cooperation, and mutual



security. The ultimate objective of this democratic cooperative self-
organization of society is to reduce the amount of work while expanding
free time for improving the well-being of all humanity and the rest of the
ecosystem.

Today there are several existing models of self-organized communities.
The Zapatista autonomous municipalities and caracoles in the Mexican
state of Chiapas, in which decision making and control of the economy lies
in the hands of the community, and the Federation of Neighborhood
Councils in El Alto, Bolivia, are informative models. According to Raúl
Zibechi, the self-organized neighborhoods of El Alto do not need
representative government because the community councils “lead by
obeying” according to the logic of Aymara indigenous principles. The
decentralized coordination of reciprocally cooperative councils
demonstrates how “the one gives way to the multiple.”14

This short hypothetical scenario provides just one possible strategy for
dismantling the nation state and transitioning past capitalism. The needs of
local communities can be served by seizing and directly democratically
deciding what should and should not be produced, and how it should be
distributed and shared. This reintegrates democratic control of the economy
with democratic control of society by returning property to the commons
under the protection of and in the service of all.

This can be done immediately, without presenting demands or
grievances to the government and then attempting to pressure it to act on
our behalf. Organized direct action at both the site of production and
consumption is hyper-democratic because it is carried out by the self-
organized community and requires no government or rules governed by a
constitutional system. Direct self-organization makes a constitutional
system unnecessary while simultaneously dismantling the rule of property.
Such urgently needed action can begin restoring control over our lives and
reverse the course of certain widespread destruction of the ecosystem. It is
possible because it does not rely on or attempt to use the rules of a system
designed to protect property and prevent change. Direct action breaks our



reliance on the very system that has caused global catastrophe so that we
can begin to solve the problem ourselves.

This is one of several strategies needed in the immediate present if
humanity and myriad other species are to survive. Urgently needed change
has not and will not be forthcoming by using the rules of the system.
Swedish climate organizer Greta Thunberg is correct in stating that our
systems of government have utterly failed us and that we must carry out a
global strike for the climate and for the future. But such a strike must be
much more than a symbolic walkout into the streets. It must harness and
build our power where it lies in the economic system to take it over and
reorganize it to meet the needs of humanity and the rest of the global
ecosystem to survive.

This strategy will generate immediate and massive violent retaliation.
But by staying put and taking control, and doing it everywhere at once or in
a staggered array which forces of repression cannot predict, we will be able
to minimize the loss of life and increase the possibility of success. This is
the “whack-a-mole” strategy, so that when any takeover is attacked two
more pop up in other unexpected places, four more appear when those two
are attacked, and so on, until the takeover irreversibly and unstoppably
reverberates across many simultaneous locations and circulates globally.

Self-organizing beyond the Future in the Present
We have two critically important lessons to learn from the ongoing global
pandemic. The first is that humanity can expect governments to abandon us
in our time of greatest desperation, deprivation, and danger, in order to
protect the rights and survival of property. Despite the resources and
innovations to decisively end the pandemic around the world, states have
allowed it to grind on, by 2022 killing more than 15 million people simply
to protect the property rights of the vaccine companies and the rest of the
medical industry.

The second lesson is that our existing models of political change are so
bankrupt that corporate-backed non-profits, loyal opposition parties, and



unions were bypassed and relegated to obscurity as workers all over the
world continue to self-organize and engage in wildcat strikes against unsafe
work and police violence during the first two years of the pandemic.
Countless numbers of people have self-organized to replace absent
governments and take care of those in need, develop new personal
protective equipment, distribute food and other necessities in mutual aid
networks, and come to the defense of those murdered by the police. As I
write, a widespread refusal of workers to return to low-paying, dangerous,
and deadly work has disrupted global supply chains and put business and
employers on notice that they will not be coming back to work until things
change.

The pandemic has showed once more that people not only have the
capacity and willingness to self-organize globally but already know how.
We self-organize all the time in our own families, among our friends and
neighbors, and across vast expanses of terrain and borders. Self-
organization is something we already do in our everyday lives when
neighbors watch one another’s children, feed their pets when they are out of
town, fundraise to build a local community center, erect a basketball court
or new playground, organize a local festival, write about local news on a
blog or social media, strike with co-workers demanding changes at work,
and build virtual networks of people across the globe to act in solidarity
with one another.

Self-organization is not about resistance, which implies protest to
demand that those with power make concessions that allow them to
preserve their credibility and maintain control. When organized people shut
down the workplace and organize in their communities in response to a
crisis, they are carving out pockets of what C. L. R. James called “the future
in the present.” They are acting to take care of one another and plan for a
future without property, constitutions, and government.15 We see evidence
of self-organized mutual aid during hurricanes, floods, and other “natural”
catastrophes as well as during mass movements, strikes, and when
government is unresponsive to widespread deprivation such as hunger.16



We don’t need a constitution to tell us how to organize ourselves
because we already do it without realizing it. We are already more than
capable of organizing ourselves without government and meeting our
shared needs without capitalism.

I don’t have the answer for transcending the Constitution and the
supremacy of property. But together, we all do.
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