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Introduction


In the United States today, there is a vast credit economy that almost anyone who owns property or who has a steady income can access by obtaining home mortgages and car loans, by financing a home business, or by running up credit card debt. On a larger scale, corporations rely on institutional credit markets to raise billions of dollars for investments every year. This world of credit, with its many advantages, but also with risks of over-leveraging, real estate bubbles, and widespread foreclosures, rests on a structure of laws and legal institutions that is often obscure in our day-to-day lives. At the most basic level, obtaining credit requires having property, and taking on debt implies the risk of losing that property. Two centuries of American economic prosperity have been based on the laws governing credit and property. We take access to credit for granted but, in fact, decisions made centuries ago set the stage for our modern economy. Credit Nation examines the early origins of property rights and the formal legal institutions serving as a foundation for the market economy and political system of the United States.

The legal origins of our credit economy were shaped in the British colonial era and the American founding period, from roughly the 1620s to the 1790s. The book describes how British laws relating to property and credit were imported to the colonies and adapted for the colonial context. Laws and legal institutions surrounding property were at the heart of the entire, slowly emerging colonial enterprise. It emphasizes how, in creating an “American” property law prior to Independence, the colonial legislatures, regulated by Parliament in England, were focused on matters relating to expanding collateral and credit. The expansion of slavery, a labor system based on property rights in human beings, coincided with the reform of legal institutions to encourage slaveholders to obtain credit on the basis of slaves as collateral. A second theme of the book asks how the legal history of credit relates to the political history of the United States. How were property laws shaped by the context of British colonial rule? How are property laws and institutions linked to representative government in American history? The book illustrates the central role of collateral and credit in the rule of Britain over the colonies, the American Revolution, and the reform of legal institutions in the founding era.



At the Constitutional Convention in 1787, Alexander Hamilton described “the security of Property” as one of the “great obj[ects] of Gov[ernment].”1 Despite gaining independence from Britain, the founding era was a period in which landed wealth still framed conceptions of the economic, social, and political order. At the time of the Revolution, every state but one required freehold land ownership for participation in the franchise, meaning that the voting public was a small minority of the population.2 And yet, an idealized view emerged that the country was defined by its relative equality. To Thomas Paine (who immigrated from England to America in 1774), for example, a central difference between English and American society was that “[i]n America, almost every farmer lives on his own lands, and in England not one in a hundred does.”3

Whiggish commentators of the founding era and early nineteenth century created narratives of the American Revolution in which property served as a central connection linking the political system, the economy, and the society. Prominent legal treatises emphasized that, in the process of settling British America, the colonists built institutions and reformed the property laws of England in ways that reinforced the republican political and ideological revolution of the times. In his famous Plymouth Oration commemorating the two-hundred-year anniversary of the pilgrims’ arrival, Daniel Webster focused on the exceptional nature of property in America and its relation to republican government. He remarked that “[t]he history of other nations may teach us how favourable to public liberty is the division of the soil into small freeholds.”4 He continued that “[A] multitude of small proprietors … constitute not only a formidable, but an invincible power.” It followed that, “In this country we have actually existing systems of government, in the maintenance of which, it should seem, a great majority, … must see their interest.”5 Many shared Webster’s belief that the widespread ownership of land across the American states was the linchpin of the republican political system.

Political leaders of the founding era defined the new American political world by its rejection of hereditary privilege, the core of the European aristocratic political order. In England, from the late medieval period through the modern era, ownership of landed estates was associated with political privileges ranging from, at the highest levels, membership in the House of Lords, to local political offices and social influence.6 English law was characterized by a preference for maintaining the integrity and cohesiveness of estates over the generations, securing political power within families.7 The English legal scholar William Blackstone’s Commentaries on the Laws of England, published in the years 1765–1769, for example, describes “the principal object of the laws of real property in England” as the law of inheritance.8

In the American founding era, the prevalence of land ownership in the United States dispersed political power throughout the population. In Europe, one justification for the political power of a landed aristocracy was that it served as an essential counterweight to the tyranny posed by monarchy. In contrast, in a republican America, any political tyranny would be warded off by the masses of freehold property owners who participated in government. Landowners were celebrated as fiercely protective of their civil liberties. As Noah Webster stated in 1787, for example, “[a]n equality of property, with a necessity of alienation, constantly operating to destroy combinations of powerful families, is the very soul of a republic.”9

Widespread ownership of property was assumed to flow from easy circulation of land in the marketplace. The dominant ideological framework of the founding era equated large consolidated landholdings with aristocratic property law that privileged inheritance and inalienability. Aristocracies were believed to exist, in part, because property law protected land from the dynamism of the market. Land markets, in contrast, were predicted to break down aristocracy. To many legal thinkers, property laws allowing landowners to sell or devise land out of the family line, in property parlance, the alienability of land, was a defining feature of the American property system.

Security of title was the foundation upon which the purported political and economic virtues of landowning rested. In England, the legal technicalities of land conveyancing, such as buying, selling, and mortgaging land, and placing land in trusts, often took place in private homes and lawyers’ offices.10 The transfer of an ownership interest in land was formalized in a public ceremony, but mortgages and other claims against the land were not generally publicized or required to be recorded by the local government or in the courts. Instead, the parties and their lawyers pored over documents relating to the status of title of a particular parcel. In a celebrated treatise in the 1830s, the legal authority James Kent attributes the “very limited” practice of recording deeds in England to “the general and natural disposition to withdraw settlements, and the domestic arrangements, from the idle curiosity of the public.”11

The private English system, however functional, privileged large landowners whose family reputations, political influence, and large income streams provided access to credit unavailable to those with smaller estates. Smaller landowners were excluded from the credit lines available to the elites because of the costs of title authentication under the private system. There were popular movements to introduce public registries in the seventeenth and eighteenth centuries in England to expand access to credit, but large landowners consistently opposed the proposals.12

Supreme Court Justice Joseph Story, explaining the sources of the American Revolution in his 1833 Commentaries on the Constitution, emphasized the role of property as an underpinning of the American political order. Story notes that in the United States, “few agricultural estates in the whole country have at any time been held on lease … The tenants and occupiers are almost universally the [owners] of the soil.” To Justice Story, the widespread ownership of land and the strength of colonial property rights had made citizens fiercely protective of their civil liberties. He stated, “The yeomanry are absolute owners of the soil, on which they tread; and their character has from this circumstance been marked by a more jealous watchfulness of their rights, and by a more steady spirit of resistance against every encroachment, than can be found among any other people.”13 Perhaps surprisingly from the modern vantage point, Story continued by linking the property rights underlying landowners’ “jealous watchfulness of their rights” and “spirit of resistance” in the American Revolution with the history of legal institutions that clarified title and expanded land markets. In Story’s words, “Connected with this state of things, and, indeed, as a natural consequence flowing from it, is the simplicity of the system of conveyances, by which the titles to estates are passed, and the notoriety of the transfers made.”14 After describing the system of land title recording, Story continued that “It is hardly possible to measure the beneficial influences upon our titles arising from this source, in point of security, facility of transfer, and marketable value.”15 Story described how colonial laws had made land “a substitute for money,” which he explained as “a natural result of the condition of the people in a new country, who possessed little monied capital; whose wants were numerous; and whose desire of credit was correspondingly great.” He added, “the growth of the respective colonies was in no small degree affected by” this legal transformation.16

Similarly, Zaphaniah Swift’s 1795 treatise celebrated that “our conveyancing can boast of a simplicity, conciseness, facility, and cheapness, superior to any other country.”17 Webster’s Plymouth Oration emphasized as one of many important aspects of property in America that “[t]he establishment of public registries, and the simplicity of our forms of conveyance, have greatly facilitated the change of real estate, from one proprietor to another.”18 James Kent’s 1830 treatise remarked in a section on conveyancing law that “In no other part of the civilized world is land made such an article of commerce, and of such incessant circulation.”19

The simplicity and relative inexpensiveness of American conveyancing allowed landowners to buy and sell property as a liquid asset, and supported the vast colonial credit system. Title registries were a quintessentially “republican” institution in the sense that, by publicizing titles and by prioritizing creditors’ claims at a low cost, they allowed smaller landowners and slaveholders access to credit. The institutional infrastructure developed in colonial America was the formal mechanism for protecting property rights, and essential foundation underlying the credit system and republican government.


Institutions

In examining the legal history of colonial British America through the lens of credit, this book traces three themes. First, it examines colonial legal institutions relating to property and credit. Scholars define the term “institutions” in many different ways. The focus here is on the “ground-level” legal institutions, such as courts and title recording measures that protected property titles, supported mortgage markets, and processed debt claims. Colonists settling in America brought with them familiarity with British laws, customs, and legal institutions. Building a new society from the ground up, however, offered the opportunity for modifications of British legal traditions, which led sometimes, in aggregate, to dramatic changes. Already in the 1600s, colonial administrations began establishing county-level common law courts where debts could be litigated and enforced and where disputes over land titles could be resolved and publicized. Moreover, each of the colonies enacted laws instituting local title recording that often expressly promoted the security of mortgages. These recording offices or registries allowed for simple conveyances by deed, publicly accessible records, and the extension of credit on the basis of a multiplicity of assets.

One of the most novel and important features of American property law is centrally linked to American political history: property law and legal institutions were shaped by means of the statutory enactments of representative assemblies in collaboration with the crown-appointed governors. In the American colonies, the colonial administrations defined the problems to be addressed, shaped law, modified it, built institutions, controlled their costs, and regulated their operation in response to local conditions. The creation of property law and institutions by colonial statutes was quite in contrast to the property law of England, which reflected centuries of customary practice, political negotiation between kings and elites, and the legacy of feudalism, in addition to parliamentary and local law. In hindsight, founding era commentators recognized that the legislative creation of property law during the colonial era was a special phenomenon: the colonial legislatures had initiated a process of representative involvement and input into their institutions and laws that reflected a political transformation toward a republican form of government. One of the colonial lawmakers’ tremendously important innovations was the use of local legal institutions in the colonial credit economy. The ease of access to credit that this created was key to the explosive growth of capitalism in nineteenth-century America.

A major complexity in interpreting the political conception of landownership in the founding era is that commentators avoided the topic of slavery and how their theories of republicanism accommodated property rights in slaves.20 Slavery was a system of labor rooted in the starkest inequality one can imagine: where the laborers are owned as property and their owners capture any profits they generate. Moreover, in colonies relying on slave labor, there was often greater inequality within the free White population, compounding the obvious inequality between owners and slaves.21 The liquidity of slave property and the institutional reforms to protect property rights directly promoted the expansion of slavery and the use of slaves as collateral in the credit economy.

Slaves were among the most valuable of the “assets” used as collateral in the colonial era and in the early republic. Slaves were valued highly as collateral because of their mobility.22 Having both land and slaves serve as collateral expanded slavery because it expanded access to credit that could be used to finance the purchase of more slaves. It is estimated that by 1770, 467,000 Black people lived as slaves in the North American colonies.23 Alice Hanson Jones’s study of probate records reveals that, at the time of the American Revolution, in the South, slaves constituted 35.6% of total wealth.24 The use of slaves as collateral for debts was one of the great evils of American slavery. Being sold or auctioned off to pay the slaveholders’ debts tore slaves from their families and communities. The constant threat of such a sale in the context of highly liquid slave markets was coercive and cruel, even by the appalling standards of slavery itself.

Legal institutions played a central role in advancing this form of cruelty in slavery. Colonial legal institutions offered a centralized location to record mortgages with slaves as the collateral, to enforce debt judgments involving the seizure of slaves, and to administer slave auctions. Free colonists relied on these institutions while treating slaves as a central commodity and form of collateral in the economy.



Commodification

A second major development involved the scope and process relating to creditors’ remedies. Traditional English laws and procedures stabilized the society by shielding landed estates against creditors’ claims. Land markets were active in England, but land was primarily treated by the law as a source of wealth that, like an endowment, would persist through the generations. Notably, prior to 1732, the British colonial regime operated under principles of federalism with regard to debtor/creditor and property law: the legal definition of property and the scope of creditors’ remedies were within the discretion of each colonial administration to repeal or amend. Although each colony had its own policies and culture, the British emphasis on protecting stable landownership gave way to a more commercial view: one where, more often, land served as a monetary asset in credit agreements.

The New England colonial governments initiated the transformation of the legal definition of land. Starting in the seventeenth century, the New England colonies redefined land to be a “chattel” or commodity when it came to creditors’ claims. When the New England colonies legally defined land as a chattel, even unsecured creditors (for example, merchants who gave goods to shopkeepers on credit, or shopkeepers recording debts of farmers in book accounts) could have courts order that debtors’ land be taken to satisfy their debts if the debtors’ other property was insufficient. In contrast to New England, the colonies in the South initially were more likely to retain English law and protect land against unsecured creditors’ claims. Initially, colonies adopted a variety of policies regarding slaves: they defined slaves either as “land” (protected from unsecured creditors under English law) or as “chattel” (available to satisfy the claims of creditors).



THE DEBT RECOVERY ACT

In 1732, Parliament acted to push colonial property law farther from the model of English landowning. In 1731, British merchants who had extended credit to planters in the colonies lobbied aggressively for Parliament to pass sweeping legislation regulating the status of colonial property rights. In August 1731, a group of thirty-two merchants in London submitted a petition to the Board of Trade complaining that they had no “Remedy for the recovery of their just Debts” in some of the colonies due to the laws in place, to court processes, and to currency manipulation.25 Their attention at that moment was focused on Jamaica, where the legislature had passed a law holding that unsecured creditors could not use legal process to seize their debtors’ land.

In 1732, Parliament responded by enacting the sweeping Debt Recovery Act, which required that, throughout all of the British colonies in America, all land, houses, and slaves were assets available to satisfy creditors’ claims against debtors.26 The Debt Recovery Act was a landmark: English society had long privileged land as a unique form of property that warranted shielding from creditors. Land conferred on its owners political and social status. Legal protections on land from creditors’ claims reduced widespread financial risk, promoted social stability through the inheritance of estates, and stabilized the political system. In contrast, Parliament’s Debt Recovery Act mandated that throughout the British colonies in America and the West Indies, property held in landed estates—as well as slaves—would be mere chattels, or things, when creditors pursued their claims.

Parliament’s Debt Recovery Act was a law for the colonies only, starkly differentiating the colonial property regime from that of the mother country. Why a separate law for the colonies? According to the Whig agenda of Sir Robert Walpole, the role of the colonies was to benefit the British economy. British authorities prioritized the interests of the English and Scottish creditors who lent extensively to the colonies over any interest in replicating English law and political society. As Joseph Story later described, this law made colonial “land, in some degree, a substitute for money, by giving it all the facilities of transfer, and all the prompt applicability of personal property.”27 Although not mentioned by Story, in reality slaves, even more so than land, were the primary collateral and liquid asset in many areas.

Slaves had been used as collateral and had been sold in judicially supervised auctions long before Parliament enacted the Debt Recovery Act. The Act, however, transformed local practice, determined colony by colony, into a parliamentary mandate. The Debt Recovery Act’s enforcement of slave auctions was recognized by the early nineteenth-century abolitionists in Britain. In 1806, in the first known pamphlet on slave auctions, Bryan Edwards, a Member of the House of Commons, describes the practice of auctioning slaves to satisfy the slaveholder’s secured and unsecured debts as a grievance “so remorseless and tyrannical in its principle, and so dreadful in its effects,” which, “though not originally created, is now upheld and confirmed by a British act of parliament.”28 Edwards says of the Debt Recovery Act: “It was an act procured by, and passed for the benefit of British creditors; and I blush to add, that its motive and origin have sanctioned the measure, even in the opinion of men who are among the loudest of the declaimers against slavery and the slave trade.”29 After describing the horrors of the slave auction and the fact that the practice of selling slaves at auction to satisfy debts “unhappily … occurs every day,” Edwards states: “Let this statute then be totally repealed. It is injurious to the national character; it is disgraceful to humanity.”30 In 1797, Parliament repealed the Debt Recovery Act with respect to slaves in the remaining British colonies.31 In the United States, slaves would continue to be used as collateral until emancipation sixty-five years later.

What emerged as a result of these wholesale changes to English law was a truly colonial property law: a body of law and institutions developed to encourage liquid markets and the extension of credit on the basis of land and slaves in the British colonies, societies with social, political, and economic structures entirely different from that of the mother country. For the remainder of the eighteenth century in Europe, land might still secure the political, economic, and social status of nobility and other elites. In contrast, in the British colonies and later in the United States, the legal structure made land more liquid, more extendable as collateral, and more readily available as a source of investment capital. This legal shift fundamentally transformed the economic, political, and social structure of the colonies.



COLONIAL MEASURES TO RESPOND TO ECONOMIC RISK

Extending property as collateral for a loan means that there is a risk of losing the property. The contradictory desires for available credit and security of property led to a range of solutions that varied between the colonies and over time. A legal regime that prioritized the claims of creditors and expanded access to credit infused the economy with greater financial risk. In times of economic downturn, creditors sued for repayment of debts, increasing the threat to debtors of losing their property in the courts.

Within this context of expanding collateral and credit, in some colonies, most notably Virginia, property owners made use of an aspect of English property law to shelter their assets from creditors’ claims. Like in England, colonists drafted wills that stated that one or more of their children would inherit property in a form called the “fee tail.” Fee tail property passed directly to the named devisee and could not be seized by creditors. The fee tail came to be seen after Independence as a hallmark of aristocracy. Aristocracies were rooted in illiquid estates in land that passed through generations and were linked to positions of political power. The use of the fee tail in the colonial era has been treated by historians as a grasp for aristocracy overturned by the American Revolution. The abolition of the practice in Virginia in 1776, coinciding with the Independence movement, was celebrated as the centerpiece of the transformation to a republican form of government.

This book diverges from the focus on aristocracy by examining the fee tail through an economic lens. It suggests that colonists used the fee tail strategically to protect their assets from financial risk. Today, the wealthy often shelter assets in trusts, and many states offer homestead protections exempting a certain amount of money invested in the family’s primary residence from creditors’ claims. The fee tail was the colonial analogue. The Debt Recovery Act of 1732 imposed a law on the colonies requiring that land and slaves be available to be seized by creditors, but did not ban the practice of fee tail. Virginians who put their land in the form of fee tail created protected islands of wealth within a broader world where the traditional English protections for land had been repealed by the Debt Recovery Act (again, under English law, debtors’ title to land could be taken when they mortgaged property but not for unsecured debts). Fee tail played a special, countervailing role in a context where the legal regime expanded access to credit and collateral, and where property was defined as a commodity in credit markets.



Colonial Rule

Third, this book focuses on the central role of laws and legal institutions related to credit in the history of British rule and the tensions leading to the American Revolution. Colonial legislatures’ responsibility for crafting property law and local economic policy empowered them to become powerful forces within the British governing structure. In the 1760s, after the Seven Years’ War, British authorities expanded oversight of colonial laws and institutions. One pivotal moment was Parliament’s Stamp Act of 1765—which many historians view as the act that triggered the American Revolution. This book highlights the fact that colonists objected to the Stamp Act because it imposed taxes on the legal institutions that were central to the colonial credit economy: the Stamp Act taxed legal documents involved in obtaining title deeds and mortgages, and securing and enforcing credit agreements.

During the Stamp Act crisis, British officials thought that the economic benefits of the Debt Recovery Act’s property regime would keep colonists aligned with the Crown. William Knox, who served as British undersecretary of state from 1770 to 1782, was a central strategist in policy-making relating to the American colonies throughout the Revolutionary Era. In reaction to the Stamp Act protests, Knox vehemently defended parliamentary authority over the colonies. To Knox, the primary advantage the British colonies held over other European colonies was the “superior credit given to the planters by the English merchants.” And, “if we inquire into the cause of this unbounded confidence and credit given by the English merchants to the Colonies, from which the Colonies have reaped so great advantage,” it was “the security which they have for their property by the operation of the laws of England in the Colonies.” There were countries where the English merchants might have found “greater profit” than the British colonies, “but in foreign countries they cannot be certain of a legal security for their property, or a fair and effectual means of recovering it; whereas in the British Colonies they know the laws of England follow their property, and secures it for them in the deepest recesses of the woods.”32 Later Knox emphasized the importance of the Debt Recovery Act in particular, which he describes as “subjecting lands and negroes in the Colonies to the payment of English book debts.” To Knox, it “may truly be called the Palladium of Colony credit, and the English merchants’ grand security.” If they gained Independence, the colonial legislatures would likely enact laws that brought an “end of their confidence” and that would check “the prosperity of the Colonies.”33 To Knox, parliamentary authority was best defended by its legal regulations that expanded colonists’ access to credit. Yet, to colonists convinced that legal institutions were central to their economic life, the Stamp Act’s taxes reflected the Crown’s hostility to colonial legislatures’ authority over policies relating to commerce.

After Independence, the property laws and legal institutions developed in the colonial era to promote the expansion of credit were maintained and reformed. In the founding era, many state legislatures extended the Debt Recovery Act and reformed ground-level legal institutions to bring greater transparency to property titles, further advancing credit markets. A profoundly important colonial legacy was a deep commitment to the institutions that would inexpensively publicize property interests for the purpose of market exchanges and credit markets.

This is not to say there was not opposition to the property regime of expanded collateral and credit. For example, Thomas Jefferson’s writings show his opposition to the policy of taking land to satisfy debts. Virginia failed to extend the Debt Recovery Act and returned to the English law protecting land from unsecured creditors. More dramatically, Shays’s Rebellion in the 1780s involved hundreds of mostly former soldiers shutting down courthouses in Western Massachusetts, where their debts were being foreclosed upon and where they felt saddled with court fees. Starting in the 1820s, and increasing after the economic crisis of 1837, states enacted laws that protected debtors by allowing individuals to shield property from creditors and by introducing procedural hurdles to foreclosure.

The fact that it was the British Parliament that imposed the Debt Recovery Act on the colonies weighed on the issue of federal oversight of state law in the new republic. Alexander Hamilton reflected in the 1780s that the Debt Recovery Act “Admitted more then our Legislature ought to have assented to; it was one of the Highest Acts of Legislature that one Country could exercise over another.”34 But, however reluctantly, many in the founding era recognized the value of federal oversight of local economic policies relating to collateral and credit. The framers of the US Constitution inserted parliamentary-style control in its text by prohibiting state legislatures from passing legislation that would “impair the obligations of contracts,” from coining money, and from making anything but gold and silver legal tender. The states maintained local control over laws pertaining to property and credit, receiving only indirect forms of oversight from the federal government.

Despite the wide variation between the states on the laws regulating debt, access to credit underlies the modern US economy and its culture of entrepreneurialism. Today, virtually any sort of property can be used as collateral for a loan. Many countries still do not recognize chattel mortgages and have far more limited credit markets.35 In the United States, over-leveraging in housing markets and putting too many assets in financial risk is often a greater concern than a lack of credit. The complex legacy of the colonial laws and institutions expanding collateral and credit is still with us.



At one time leading historians characterized the colonial era as a pre-market world of small, largely self-reliant communities, described as “peaceable kingdoms” insulated from today’s economic culture.36 Their assumption fed into the field of legal history, where scholars emphasized that the legal transformations associated with the market revolution of nineteenth century reflected a dramatic departure from the values and the society of the colonial era.37 Over subsequent decades, however, colonial historians and legal historians advanced the understanding by showing, in contrast, how colonial communities evolved and interacted with labor markets, production for profit, and legal institutions.38

Property laws feature centrally in scholarship on the American Revolution: historians have long emphasized that the founding generation of political leaders placed property law at the heart of the ideology they advanced in the new nation. With regard to theories of the American Revolution itself, the path-breaking work of Bernard Bailyn and Gordon S. Wood established the central ideological origins of colonists’ movement for independence.39 One of the great symbols of early republicanism in the dominant historiography is the rejection of the English inheritance policies of primogeniture and the fee tail that kept estates intact over the generations.40 As Gordon S. Wood has described, the English landed elite based its political authority on the stable rental income gained from owning large estates. The reform of inheritance laws in the founding era came to symbolize the dominance of new ideological principles and the rejection of aristocracy.41 This account adds to the existing narrative by emphasizing the extent to which a “commercial republican” ideology in the founding era celebrated land as a marketable commodity, with titles that could be transferred easily, and that was a foundation for a world of credit, collateral, and capitalism.42

This book differs from those that center exclusively on the American Revolution as the time period when colonial society rejected English property law and its emphasis on inheritance. It asserts that by the 1730s, colonial and parliamentary law had substantially dismantled the English inheritance system by permitting unsecured creditors to use legal process to take title to land and priority over heirs in inheritance proceedings. The founding era was a time of ideological revolution, of course; however, this book shows that both local colonial legislation and Parliament’s Debt Recovery Act laid the underpinnings of this revolution decades earlier.

The British American colonial credit economy must be understood as part of the broader financial revolution of the seventeenth and eighteenth centuries. In this period, governments and banks adopted novel ways to expand liquidity and credit, such as debt instruments and currencies. The landmark event of the creation of the Bank of England in 1694 revolutionized public finance. The Bank of England held the government’s reserves and issued stock—creating an early financial market—as well as issuing notes based on government debt.43 Fully understanding the financial revolution of the seventeenth and eighteenth centuries, however, requires understanding the direct relationship between “top-down” measures by governments to legally authorize debt and currencies for government finance and the “bottom-up” efforts by individuals to mortgage their land and slaves to gain access to credit described here. Building legal institutions that supported property rights and creditors’ claims led to vastly expanded liquidity as governments also created financial instruments to expand the society’s moveable wealth.

Slavery was an integral feature of the colonial credit economy and the origins of capitalism. Edmund S. Morgan long ago described the deep connections between slavery and republicanism: as White southerners united around the ideology of equality, they simultaneously subjugated Native Americans and Black people.44 The “commercial republican” mentality of the founding era continued on in the Southern states with the expansion of slavery in the late eighteenth and nineteenth centuries. In 1944, Eric Williams published Capitalism and Slavery, a groundbreaking history of slavery in the British Empire and its direct connection to the rise of British capitalism.45 Williams focused on the profits from slavery, the production of crops like sugar, international trade flows, and how they lead to riches in Europe. Emphasizing the use of slaves as collateral, as this book does, provides a different, internal link to capitalism. The funds that were used to expand slavery and plantation agriculture were gained by adopting laws that defined slaves as chattel property and by institutions that processed legal claims against slaveholding debtors. That funds for economic expansion were raised on the basis of slaves as collateral reveals new dimensions of the atrocities of slavery and its relation to the emergence of capitalism. Slaves’ vulnerability to their slaveholders went beyond violence and rape: as collateral, slaves could be seized and sold depending on markets for crops, weather conditions, and their masters’ bookkeeping and finances.

Recent scholarship on the nineteenth-century history of capitalism, such as Sven Beckert’s Empire of Cotton and Walter Johnson’s River of Dark Dreams: Slavery and Empire in the Cotton Kingdom, examine the emergence of capitalism through the lens of power politics and forms of coercion deriving from efforts to expand production and access to markets. The history of capitalism literature suggests that ground-level institutions often played a minimal role within the broader context of domestic cultural and ideological claims on power and authority and the broader context of the politics of empire.46 In contrast, this book emphasizes that laws and institutions did have a major impact on the emergence of capitalism.

When an English ship carrying trade goods arrived in a colonial Virginia port, the ship captain might have unloaded his cargo knowing that the goods would not be paid for until the following year. Did the legal institutions matter? When a Pennsylvania farmer bought seed from a store that he would pay for with his next harvest, did institutions matter? This account suggests that laws and legal institutions informed these transactions in the sense that (1) public recording of debt judgments, mortgages, and titles provided transparency and encouraged creditors to trust that the system would recognize their priority over subsequent creditors; (2) the background laws set the ground rules that applied when things went wrong. When a debtor had taken on too much debt, or during times of economic recession, it mattered greatly whether land and slaves were available to be seized as assets to satisfy debts. The background laws provided constant leverage for creditors seeking repayment, even if they never exercised the legal option of seizing the debtors’ assets. To understand the importance of colonial laws and institutions, one need only see how litigation on debts dominated the dockets in court records of any county in the colonial era. Though most economic actors did not sue each other when commercial relations were going well, the dominance of actions based on debts and mortgages in the colonial court records shows that colonial institutions served as an essential backdrop to the entire commercial system.

There were many facets to the eighteenth-century economy: from the politics of empire, to the revolution in government finance, to the Atlantic slave trade, to legal reforms related to land. This book suggests that the legal commodification of land and slaves as collateral and the creation of legal institutions for recording property titles and foreclosing on mortgages and debts were important underpinnings of the future capitalist society.



Chapter 1 provides context by describing the general structure of trade and credit and Parliament’s legal regulation of commerce in British America. It examines how colonial land policy, a central crown prerogative, emphasized cultivation and distributing land in relatively small parcels. In the founding era, political commentators stressed that the nation enjoyed widespread land ownership. The same policy, however, encouraged the importation of slaves. Chapter 2 describes the basic colonial legal institutions such as common pleas courts and title recording devices that served as a foundation for credit.

Chapter 3 shifts its focus away from institutions to the legal doctrines relating to credit markets and commodification, looking at the issue of assets the legal system protected from the claims of creditors. It describes how colonial legislatures reformed English law to expand the scope of creditors’ remedies against land and slaves. The chapter examines the way that, prior to 1732, colonial legislatures used debtor-creditor law strategically to advance local interests vis-à-vis English creditors. Colonial legislatures were also responsible for creating the law of slavery, a foreign concept to English law. Laws were enacted throughout the colonial era defining slaves variously as “real estate” or “chattel” to achieve alternate ends.

Chapter 4 examines how parliamentary law pushed colonial property law farther from the model of English landowning through the Debt Recovery Act of 1732. In England, the property law shielded land and protected inheritance from unsecured creditors. In the colonies, creditors’ claims trumped the interests of landowners and heirs and made slaves highly vulnerable to being sold when their owners faced financial distress.

Chapter 5 examines the fee tail, or entail, the principal private means by which individuals could shield wealth from creditors. This practice had particular importance in Virginia, where the current historiography suggests that a significant amount of land was entailed at the time of the American Revolution, and thus shielded from English creditors and removed from market exchanges.

Chapters 6 and 7 examine the legacy of colonial property law and the reform of laws and institutions in the Revolution and founding era. Chapter 6 begins by describing how colonial legislatures assumed authority over establishing the level of fees imposed by the county-level institutions. Moving to the Stamp Act crisis, it examines how colonial protestors found the Stamp Act taxes offensive because, in addition to usurping colonial legislatures’ power over taxation, they targeted official legal documents in the course of services offered by colonial institutions, like land transfers, mortgages, and court procedures. The opposition to the Stamp Act was, in part, rooted in a profound hostility to raising the fees and costs of the institutional infrastructure that was foundational to the day-to-day workings of the colonial economy. The legislative reforms of the founding era reveal that a lasting legacy of the colonial era was an opposition to using institutional services as a source of government revenue.

Chapter 7 discusses the founding era laws relating to creditors’ rights. It discusses the aftermath of Parliament’s Debt Recovery Act in state law both relating to creditors’ claims and in the law of slavery. Although English abolitionists mounted an attack against the commodification of slaves in the Debt Recovery Act, American Southern states moved closer to full chattel slavery, retaining slaves’ liquid features with respect to creditors’ claims to promote Southern labor and credit markets. The chapter discusses the reform of legal institutions toward greater transparency by state legislatures in the 1780s. It also analyzes the abolition of the fee tail estate in land through the lens of debtor/creditor relations. Chapter 8 discusses the federal structure of debtor/creditor law in the founding era. Chapter 9 places this historical work in the context of scholarship in economic history.
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Colonial Land Distribution and the Structure of British Colonial Commerce


When Thomas Paine remarked that “[i]n America, almost every farmer lives on his own lands,” and when nineteenth-century legal scholars described land ownership as the linchpin of the republican society of the United States, the question arises: what was the source of the relatively greater and more equal land ownership among free Whites in relation to other societies in the eighteenth and nineteenth centuries? This chapter uses a broad brush to describe land distribution in the British American colonies. British policy in the Americas was notable for its goal of putting land into cultivation and for offering small parcels of land to immigrants to achieve the goal. The chapter starts by describing the structure of British colonial government. It goes on to describe the role of the colonies in the broader conception of Great Britain’s commerce, and the legal regulation of colonial trade and credit relationships.


Property as Prerogative

American colonial history involves an interplay between the dictates of top-down colonial rule and the on-the-ground, local operation of colonial institutions. By what source did the colonial officials get their power? The British Crown formed the colonies in America by means of charters that conveyed land and that granted lawmaking authority. Some colonies began as incorporated trading companies funded by investors, such as the early Virginia Company, the Plymouth Company of 1609, and the Massachusetts Bay Company of 1629.1 Other colonies were proprietorships, which were grants from the Crown to an individual or a group of individuals, such as the charters to William Penn and Lord Baltimore, creating Pennsylvania and Maryland.2 A third type of colony, the royal or provincial colonies, were directly ruled by the Crown.3

In each case, a governor or proprietor appointed by the King served as the top executive official.4 An appointed council (an advisory board or cabinet) typically consisting of twelve “councilors” or “assistants” as well as other lower-level officials, advised and assisted the colonial governors and their lieutenant governors.5 Assemblies, constituted by elected representatives, quickly assumed the role of enacting laws in association with the governors’ offices. In each of the colonies, the originating documents (charters, proprietorships) granted colonial governments lawmaking powers as long as the laws were not “repugnant” to the laws of England.6 The question whether colonial laws were “repugnant” at times worked its way from the colonial legislatures by appeal to the English Privy Council, which had judicial authority to review colonial laws.7

The British also exercised oversight of colonial lawmaking through the Board of Trade (officially, the Lords Commissioners of Trade and Plantations), an English governmental body formed to supervise colonial matters. The Board of Trade typically had the power to disallow colonial laws that were in conflict with English trade policies, to nominate governors and other appointed officials, and to advise Parliament on laws to enact for the colonies. Often the Board of Trade would issue its instructions, or guidance, to the colonial governors, who would then appeal to the colonial assembly to enact a law consistent with the Board of Trade’s request. The Board of Trade might require that a colony’s laws include suspending clauses: clauses that suspended the operation of an act until it received approval and confirmation in England, often by the Board of Trade.

Yet, ultimately the Board of Trade’s powers were merely advisory and its instructions were routinely ignored. As the historian Edmund S. Morgan describes, “The Board of Trade told the Secretary (of State) what to do; he told the royal governors; the governors told the colonists; and the colonists did what they pleased.”8 The assemblies controlled appropriations, including for the governors’ salaries. Colonial governors were often in a bind: they were pressured to comply with instructions coming from Britain, but knew the assemblies had the power of appropriations and could hold back their pay. This dialog between the colonial assemblies and crown-appointed government officials was a persistent feature of colonial governance.



LAND DISTRIBUTION IN BRITISH AMERICA: AN EMPHASIS ON CULTIVATION

Under the constitution of the English monarchy, land policy was a central prerogative of the King and his deputies, the colonial governors. Policies relating to land distribution were therefore determined at the highest levels of government, by Parliament and the Board of Trade, and implemented by the proprietors’ and governors’ offices of the various colonies. From the perspective of authorities in London, the colonies’ role was to generate revenue for the Crown. Toward that end, British colonial land distribution policies encouraged immigration and settlement in North America by people who would actually inhabit the land and work the soil.9 Rather than granting land in vast parcels to a small group of elites, which was more typical in Spanish American colonies, in British America, the policy was to grant land directly to cultivators in small quantities.

Labor, and therefore immigration, was desperately needed to achieve the crown goal of land cultivation. In several colonies (Virginia, New York, Maryland, Pennsylvania, Delaware, New Jersey, the Carolinas, and Georgia), the British initially encouraged immigration by granting a “headright,” a free fifty-acre parcel of land per laborer. Robert Beverley’s 1705 account of Virginia defined a headright as “the Title any one hath by the Royal Charter, to fifty Acres of land, in Consideration of his Personal Transportation into that Country, to settle and remain there.”10 A Virginia law of 1705 clarified that “all and every person, male or female” coming to the colony “has a right to fifty acres of land.”11 The policy encouraged individuals to import laborers, such as slaves, indentured servants, wives, or children, because a petitioner would obtain fifty additional acres for each laborer the petitioner could prove would work the land. The servants had a right to their fifty acres “after he or she becomes free, or time of servitude is expired.” According to the contemporary understanding, this policy promoted slavery because slaves, unlike servants paying off their transport, would have no future claims to land of their own from their employer. The most one person could obtain was 4,000 acres per patent.12 By the time Beverley’s book was published, however, land was so inexpensive that it was typically purchased outside of the headright system from the crown authorities directly or from larger landowners.13

Many colonial titles were founded in conveyances from Native Americans. To give one of many examples, according to the historian Edmund S. Morgan, Roger Williams, founder of Rhode Island, “warned the settlers that they could not really acquire land in Massachusetts by a grant from an English king: ‘they could have no title … except they compounded with the natives.’ ”14 There is much more work to be done by historians on how land was taken and purchased from Native Americans and distributed to immigrants. It is beyond the scope of this book to address land acquisition from Native Americans, which is worthy of its own book. The legal historian Stuart Banner has documented the pervasiveness of colonial purchases of land from Native Americans. Banner revealed that although seventeenth-century legal theories of discovery and conquest “assumed … that a patent from the Crown was all that was necessary for an English settler to claim property in North America,” experience ran counter to these conceptions. Banner emphasizes that “[p]urchasing land from the Indians became common almost from the beginning of English settlement,” and describes the extent of the practice in Massachusetts, Virginia, Carolina, Pennsylvania, New York, and other colonies.15 The historian Colin G. Calloway has similarly described land sales as elements of the extensive body of treaties executed between Native American tribes and government officials.16 Both Banner and Calloway describe in detail the questionable features of the purchases, ranging from the fact that the Native Americans and colonists often had differing conceptions of the substance of the transactions, to inadequate pricing, to questionable authority in the party selling the land, in addition to more blatant fraudulent acts on the part of the settlers. Nonetheless, the colonists were eager to prove that they had good title and would therefore customarily trace the root of title to a formal purchase from Native Americans.

After the acquisition of land, often with both the force of a royal grant and an explicit purchase from Native Americans, the question became how to distribute it. With regard to official British policy, the basic principle underlying the headright system and similar government programs was to allocate land according to the landowner’s ability to improve it. Indeed, headrights and many other colonial land titles were made contingent upon cultivation. According to Beverley, Virginia’s headright policy gave landowners three years “to clear, plant, and tend an Acre of Ground with Corn, or to build an House, and keep a stock of Cattle, for one whole year together upon the Land; after which ’tis presum’d they will continue the Settlement.” Land that was not cultivated in the three-year time frame, according to Beverley, “is said to be Lapsed, and any Man is at liberty to obtain a new Patent of it in his own Name” by petitioning the General Court.17

The policy of granting land to petitioners in small parcels according to their ability to cultivate was a pillar of British colonial regulation that was surprisingly consistent throughout the colonial era. For example, as late as the 1760s, the English Board of Trade lamented that some of the colonies were “granting excessive quantities of land to particular persons who have never cultivated or settled it and have thereby prevented others more industrious from improving the same.” The colonies were to “take especial care that in all grants … the quantity be in proportion to their ability to cultivate.” The instruction stated that no more than one hundred acres be given to a master or mistress of a family for himself or herself, and fifty acres for every white or black man, woman, or child of which such person’s family shall consist.” However, those that could prove they were in a “condition and intention to cultivate” could obtain a greater amount of acreage.18 Requiring cultivation limited the size of the parcels granted to individuals and spread titles widely across the population.

In contrast to the headright system, high-level officials were recruited into colonial administration with the promise of amassing large landed estates. Land was the principal asset that could be doled out to incentivize crown officials to immigrate to the colonies. It was universally accepted, for example, that colonial administrators such as the governor and his appointed council would receive large grants of land and be in a position to work through local channels to augment their land holdings.19 There was often little or haphazard oversight regarding how that land would be used or subdivided in the future. Throughout the colonial era, a segment of the elites connected to government was able to amass large land parcels.

These higher-level officials, proprietors, royal governors, and council members also received patronage-related benefits from controlling land distribution, managing records of property titles, and appointing judges and controlling courts and other institutions. When dealing with the representative assemblies, as the historian Marshall Harris has noted, they “maintained with few exceptions exclusive executive prerogatives, appointed judicial officers, and convened or dismissed the assemblies at will.”20 A 1754 pamphlet supporting the governors’ land-granting prerogative in Virginia, expressed the power clearly:


[T]he King has an absolute property in all the Lands in this Colony, not already granted out; … He may dispose of them upon what Terms he pleases; that the Governor, as his Substitute, may, with his Majesty’s leave, make what Reservations he shall judge convenient; the Governor may take any fee with his Majesty’s leave.21



George Clarke, who administered grants of property in New York as a member of the council, wrote to England in 1731 to alert others that petitions were arriving “thick for lands if they should all be granted what will there be for the new Governour to Grant; this I thought fit to hint to you in confidence, it being in your power singly to prevent their going too far.”22 Similarly, the appointment of lower executive officials and judicial officers was the backbone of a patronage system that had political and financial implications for all involved. As stated by Gordon S. Wood in reference to the American colonies, “Patronage was most evident in politics, and there its use was instinctive.… The appointing to governmental offices, the awarding of military commissions or judgeships, the granting of land or contracts for provisions—all these were only the visible political expressions of the underlying system of personal obligations and reciprocity that ran through the whole society.”23

The early colonial officials who acquired large parcels expected to achieve profits from increasing land values and land sales. The primary way to increase land prices was to encourage rapid settlement and cultivation. Rental income that supported the landed elite in England was not available because the land was uncultivated. Therefore, even in an atmosphere where well-connected officials and British subjects sought to acquire vast estates, there was always a competing pressure to allocate land titles in smaller parcels to develop the land and to increase land prices.

Important in this effort was another pool of individuals who played a major role in land distribution in the American colonies: entrepreneurs and land speculators who spearheaded the process of founding and settling the towns. John Frederick Martin’s Profits in the Wilderness shows that the town founders were often closely connected to the colonial government, and indeed frequently had appointments on the committees or offices in charge of granting land or founding towns.24 They obtained permission from the General Court to purchase land from Native Americans. They regularly used their government positions to advocate for the confirmation of questionable titles.25 They invested their own personal assets in establishing the rudiments of town surveying.26 They directly recruited settlers to new areas. By examining the probate records of the major land speculators in New England, Martin found that town promoters tended to hold smaller parcels in several different areas (an average of 8.7 different parcels) rather than accumulating larger estates that could serve as the basis of local political and economic power.27

In sum, the headright policy and widespread granting of land on the basis of actual cultivation were great equalizers. Elites with connections to government were of course able to amass large estates in the colonial era. Nonetheless, the Board of Trade’s goal of granting free land to immigrants and putting it into actual cultivation likely contributed to the fact that, in relation to Europe, the United States in the founding era enjoyed wider distribution of land ownership among free Whites.



LAND TENURE IN THE BRITISH AMERICAN COLONIAL CHARTERS

The colonial charters defined the form of tenure in which land was held in the colonies. With some variation, the charters and grants from the King conveyed land in a form that was free of most feudal dependencies. The charters typically expressed the lack of feudal obligations by specifying that the land will be held “as of his Mannor of East Greenewich in the County of Kent, in free and common Soccage, and not in Capite or by Knight’s Service,” with the requirement that one-fifth of any gold or silver mined would be paid to the Crown.28 Understanding the significance of this form of conveyance on land tenure requires some background on feudalism.

In the early modern era, title to land in England was often dependent upon the performance of feudal obligations that involved personal responsibilities and military obligations to local lords and the king. The king was the ultimate owner of all of the lands he ruled.29 Those receiving their land directly from the King held it ut de corona or “as of the crown” or ut de manore, “as of the manor,” in honor of the King.30 With regard to land held ut de corona, the land holdings carried the obligations of fealty and often homage and knight service. Knight service originally meant an obligation to provide knights “to attend his lord to the wars for forty days in every year, if called upon,” with lesser numbers of days owed if the parcel had been subdivided. Over time, property owners could provide money instead of actual knights, but knight service land continued to carry with it a vulnerability to assessments for crown “emergencies,” military or otherwise.31 As Blackstone describes, knight service land carried particularly onerous obligations because, however “honourable,” the payments were “unavoidably uncertain” and “left to the arbitrary calls of the lord” as to the time and extent of the performance or monetary substitute.32

In contrast, colonial land was held in “free and common socage,” which Blackstone describes as “the most free and independent species” of landholding.33 Landholders in “free and common socage” could be required to make payments or to perform labor for the lord, but the obligations were fixed with certainty. The colonial charters most commonly conveyed land ut de manore of the county of Kent.34 According to Blackstone, in Kent “the socage tenures were the relicks of Saxon liberty” retained by landholders who “had never forfeited them to the king” nor had been required to submit to knight service.35

According to the historian Viola Florence Barnes, in the early modern era, the Crown began to grant lands in free and common socage while chartering corporations for the purpose of expanding the quantity of taxable land and incentivizing infrastructure development. If a group of investors proposed, say, to reclaim land by drainage, or to convert waste land to farming with an irrigation project, the Crown routinely agreed that the reclaimed land would be held in free and common socage.36 The practice then expanded to those forming trading companies, like the early Levant Company, whose principals might in the process acquire land and want to take possession or grant it away.37 Extending “free and common socage” tenure to the British colonies directly followed from earlier practice.38 The investors founding the Massachusetts Bay Company and Virginia Company had good reason to want free land tenure to encourage settlement of the colony.

As Barnes documented, the land tenure granted in colonial charters reveals three stages of British colonial policy. The first, discussed above, reflected corporate landholding, which granted land in its freest form. The next two stages granted greater authority to the colonial proprietors and founders to rule from above. The colonial charters often included a “Bishop of Durham” provision granting the various proprietors, such as Lord Baltimore, “almost regal power and authority,” namely the prerogatives, royalties, liberties, rights, and franchises that any Bishop of Durham had ever enjoyed.39 Nonetheless, the land tenure remained in “free and common socage” and, during the colonial era, attempts by proprietors and governors to establish feudal relations with settlers were met with resistance and, with limited exceptions (such as the Hudson in New York), ultimately failed.40


The Foundations of Colonial Credit Markets

To understand how colonial property law was shaped by a drive for credit, some background on the structure of trade in the British American colonies is necessary. British loans to the colonial merchants in the eighteenth century typically took the form of short-term commercial credit. English or Scottish export firms financed the costs of transporting goods to the colonies. The colonies did not have banks or other financial institutions, and “credit” consisted of offering imported goods or slaves and allowing repayment at a later time.

The central problem of the trans-Atlantic trade was that the time it took to sail between England and the colonies created information disparities that complicated credit relationships. It was difficult for merchants residing in the British Isles to be familiar with current market conditions in America or the creditworthiness of colonial debtors. One solution to the problems of distance and lack of information was that transactions were structured, when possible, so that risks relating to legal enforcement were contained within England. Bills of exchange payable in London served as the basic currency in all large commercial transactions within the Atlantic trade. The ultimate liability for the bills therefore resided with an individual who had an account in London. To obtain major loans, colonists were often required to find guarantors in London. London-based insurance companies were preferred to such an extent that the colonial insurance industry never developed beyond small operations in the major cities.

In addition, English and Scottish merchants typically hired factors who resided semi-permanently in the colonies. Once English goods arrived in the colonies, factors typically sold to planters in the Southern colonies or, in the Northern colonies, to retailers or storekeepers who, in turn, sold the goods directly to consumers.41 Merchants often hired family members or acquaintances to work as factors or worked through factorage firms, which typically charged higher rates but had better established connections. The primary responsibility of factors was to develop information and contacts and to seek out the highest prices for the goods they sold on the merchants’ behalf. The “price” they received, of course, also included consideration of the terms of credit and the creditworthiness of the purchasers. British creditors typically offered a term of twelve months for repayment for goods imported from the British Isles. For the colonial importers to pay their debts on time, goods were offered locally, within colonial markets, on shorter credit terms. Customarily the terms of local credit ranged from six to twelve months, but could be less.42 To be competitive, factors often remitted payments to the British merchants immediately, in advance of actually collecting debts from those to whom they sold goods.43 The factors assumed the role of creditors on the ground, who could navigate the informal and formal means available to collect debts.




REGIONAL VARIATIONS IN ECONOMIC STRUCTURE

In 1759, an English clergyman visiting America doubted that the colonies would ever unite in a “voluntary association or coalition, at least a permanent one,” because “fire and water are not more heterogeneous than the different colonies in North-America.”44 The Southern continental colonies and the West Indies, dominated by slave labor, conformed most closely to the model of dependent staple crop-producing colonies. The economies of Virginia and the Carolinas were highly specialized in the production of tobacco and rice, and the West Indies in the production of sugar. The relationships between planters in these colonies and their English and Scottish creditors were extremely close: Merchants in Britain typically provided planters with financing both for the production of staple crops and for imports of goods sold to the planters in advance of return shipments. The English and Scottish merchants exported the colonial crops to Europe or sold them locally under a consignment system, satisfying the colonial planters’ debts with the proceeds of the sales.

Southern merchants controlled only a small local fleet of ships. Moreover, Southern planters did not fully control the internal marketing of imported goods. In the early years, “Scots peddlers” wandered the countryside selling goods and purchasing tobacco directly from small farmers. The “Glasgow system” was developed by the mid-eighteenth century, when Scottish factors had set up chains of stores throughout the Chesapeake that sold imported goods in return for payments of tobacco. This system involved, first, sending traders throughout the Chesapeake region to deal directly with small planters and farmers, and second, a willingness to accept low-quality tobacco.45 English merchants never replicated the Glasgow system. They dealt with larger planters and dominated the market for higher quality tobacco.

In contrast, Northerners owned a large fleet of ships and invested in shipping and marketing their exports abroad. Northern merchants were exporters, importers, wholesalers, retailers, purchasing agents, bankers, insurance underwriters, and attorneys. In contrast to Southern colonists who allowed their internal markets to be dominated by Scottish importers, Northern colonists controlled the internal markets of their colonies. Transactions with English and Scottish merchants and factors relating to the importation of goods typically took place in major port towns.

In the British colonial framework, the role of colonies was to improve the mother country’s balance of trade. First, the colonies provided access to natural resources or locally grown staple crops, like tobacco or sugar, which English and Scottish merchants could export at a profit to other parts of the world. Second, colonists added to Britain’s wealth as consumers of manufacturing goods.46 Because Northerners never managed to produce lucrative goods desired by the English and Scots, they were free from many of the restraints of the Navigation Acts, which will be described below. Prior to the 1760s, merchants in the Northern colonies were free to market most of their goods anywhere in the world. Great Britain imported only a small portion of their exports. In the period 1768 to 1772, for example, only 17.8% of commodity exports from New England and 22.8% of commodity exports from the mid-Atlantic colonies were exported to the British Isles. In contrast, during the same period, 81.8% of the commodity exports of Virginia and Maryland and 71.6% of the commodity exports from the Carolinas and Georgia were exported directly to Great Britain.47

Northern markets, however, were dominated by imported goods. To pay for the British imports, the merchants of New England and the mid-Atlantic colonies exported foodstuffs, such as wheat, corn, timber, and especially salt fish, to colonies and nations that had a favorable balance of trade with Britain. The most important markets were in the West Indies and Spain and Portugal. The Northern merchants sold their goods there in return for cash (bills of exchange payable in London) or products, such as molasses, sugar, and wine, which could be used to pay British creditors directly. The profits rising out of the slave system of labor and sugar production in the West Indies and wine production in the Iberian Peninsula meant that these areas had more liquid markets than New England and the Mid-Atlantic. Sugar was so profitable that the six sugar islands—Jamaica, St. Kitts, Barbados, Montserrat, Nevis, and Antigua—contributed almost as much (more than 9%) to Britain’s external commerce as the thirteen continental colonies combined (approximately 10%).48



THE FRAMEWORK OF BRITISH REGULATION OF COMMERCE

The credit system in the American colonies had its roots in the history of joint-stock companies. In Britain, by the second half of the sixteenth century, the Crown began regularly granting monopolistic corporate charters to groups of private investors and individual mariners interested in trading ventures abroad. The principal purpose of these early companies was to run trading posts, delivering goods from the British Isles to sell abroad and bringing back high-demand items in return. In the late sixteenth century, the joint-stock company device was used to finance trading ventures in Russia, Turkey, the Levant, and the East Indies.49

As mentioned, the first English colonies in the Americas were organized as for-profit, joint-stock companies, such as the Virginia Company of London (chartered in 1606), which created the first settlement at Jamestown, and its companion Plymouth Company, which attempted to settle at Sagadahoc, Maine. Unlike the companies trading in the East, which had imported goods for which they knew a market existed, the companies operating in America had to discover and develop lucrative items for export. Finding such goods in North America proved difficult. One original economic ambition of the British colonies, as reflected in many colonial charters, was to find gold and silver mines on the scale of those that had been discovered in the Spanish colonies.50 But the minerals were not there to be found. The types of goods that appeared to be marketable, such as tobacco and rice, required labor.

The companies’ ventures thus became complicated by the need to transport laborers to the New World and establish permanent settlements with governance structures and legal institutions. Laborers were initially recruited by means of indentured servant contracts, and later coerced by slavery. Estimates suggest that indentured servants constituted possibly one-half to two-thirds of White males immigrating to the American colonies between 1630 and 1776, or approximately 300,000 to 400,000 people.51 Slave importation to British North America—primarily an eighteenth-century phenomenon—is estimated at 264,759 by 1776.52

In the initial years, the Virginia Company, the Massachusetts Bay Company (chartered 1628), and the companies that created the first colonies in Bermuda (1609–10), Newfoundland (1610), and Nova Scotia (1610) were not highly profitable.53 By mid-century, however, goods such as tobacco grown in Virginia, sugar produced in Barbados, and fish landed in the Northern colonies led to profits that justified further settlement, investment, and military support.

During Cromwell’s Commonwealth period, in large part due to merchant lobbying, the government for the first time assumed responsibility for military protection of merchant vessels trading abroad. The British Navy expanded rapidly in just over a decade: from 39 vessels in 1648, to 80 in 1651, and to 287 in 1660.54 With a far larger fleet, after prevailing over the Netherlands in the Anglo-Dutch wars, the navy offered military protection to British merchants trading within its waters.

By 1660, the British government monopolized trade over its colonies in America. The British colonies were united by the reach of comprehensive trade regulations enacted to advance the mercantilist goal of improving England’s (and Scotland’s) balance of trade. The commercial regulations were enacted in piecemeal fashion and were often the product of highly contested political debate. They are, however, collectively referred to as the “Navigation Acts.” As one act stated, the regulations were intended to keep the colonies “in a firmer dependance” upon England, and to render them “more beneficial and advantagious” to the mother country by furthering the “imployment and increase of English shipping and seamen,” the export of “English woolen and other manufactures and commodities” to the colonies, and by making England a clearinghouse for colonial imports (the “commodities of th[e] plantations”) and for “commodities of other countries and places” that English merchants could “supply” to the colonies.55

The 1660 Act for the Encouraging and Increasing of Shipping and Navigation was the central statute defining the regulatory framework. A 1651 ordinance had required that the produce of the English colonies be transported in English-owned ships. The 1660 act extended the 1651 ordinance and prohibited all non-English ships from entering colonial ports. It also prohibited non-English subjects from acting as factors or merchants in the British colonies and thereby promoting foreign-produced goods. The act cemented control over colonial markets by requiring that certain lucrative items—originally sugar, tobacco, cotton-wool, ginger, and various dyes produced in the New World—be exported only to ports in Britain or to another British colony prior to reexportation.56 Later acts extended this requirement to molasses, rice, coffee, coconuts, cacao-nuts, pimento, “whalefin” (whale bone or baleen), hemp, raw silk, beaver and other pelts, hides, and skins, potash, pearl ash, and all naval stores, such as masts, yards, tar, pitch, pig and bar iron, copper ore, and turpentine. Colonial merchants thus were prohibited from directly exporting these commodities to a foreign port. The Staple Act of 1663 led to further control over colonial markets by requiring all European goods, with minor exceptions, to be imported into the British colonies by way of a port in the British Isles. European goods thereafter had to be unloaded in England or Scotland, duties paid, and goods reloaded and shipped to the colonies.

These regulations gave British shipowners and merchants almost exclusive dominance in the carrying trade within the British Empire. Robert Paul Thomas estimates that the “freight factor,” the increase in price of goods due to transportation, averaged 20% in the eighteenth century, meaning goods were sold in colonial ports at 20% higher prices than in the ports of Britain.57 Monopolizing the carrying trade improved England’s balance of trade by reserving the revenue generated by the carrying trade to British merchants, at the expense of the colonists who would have benefited from greater competition.

The near-monopoly on shipping within the British Empire imposed by Parliament was initially met with colonial resistance because the Dutch offered shipping at lower rates and on better credit terms. Southern colonies suffered from the loss of competition in the tobacco export business. At the same time, the stimulus to shipbuilding generated by the monopoly helped boost the New England economy. The lower relative cost of materials in New England led it to become the center of shipbuilding within the British Empire. Over time, rapid expansion of the British mercantile fleet and increased competition meant British shipping rates and credit terms fell to levels equal to the rates formerly charged by the Dutch. The British shipping monopoly also made it easier to combat piracy: limiting all colonial ports to English-owned ships reduced the bases from which pirates and privateers in foreign-owned ships could operate. Insurance costs for shipments declined.58

The monopoly on shipping required under Navigation Acts led to an English and Scottish monopoly over the supply of credit to the colonies. Colonists were not prohibited by law from obtaining credit outside Britain. But by monopolizing shipping, by prohibiting non-British subjects from acting as factors or merchants in the colonies, and by requiring that European goods be imported into an English or Scottish port before reexport to the colonies, the Navigation Acts made it extremely difficult for colonists to obtain credit from European sources, either directly or through a middleman. Colonists from all regions were steady consumers of imported manufactured goods and were therefore perpetually in debt to their creditors in Britain.



REGULATING COLONIAL EXPORTS

From the perspective of the colonies, the most onerous regulations were those that impaired trade with Europe. Restrictions on trading with Europe were the central reason that the British Isles became the exclusive source of financing of external colonial credit. As mentioned, the Navigation Acts required that certain enumerated items, including tobacco, rice, indigo, and other goods, be exported directly to the British Isles to enable merchants from the mother country to dominate the international marketing of the goods and to improve the balance of trade. The goods subjected to this requirement were typically the most profitable items produced in the colonies, the importation of which would not lead to competition with goods produced in the British Isles.59 London and Glasgow, for example, became global centers for the marketing of tobacco and rice. This requirement also effectively excluded colonial merchants from exporting these goods directly to Europe, which drastically reduced their profits in comparison to what might have been earned had the colonists been able to trade in European markets directly. Robert Paul Thomas found that 85.4% of the goods enumerated by the Navigation Acts were reexported to Europe after being imported to Great Britain.60

Not every commercial regulation discriminated against the colonies. The Navigation Acts allowed an entirely free trade between colonial merchants and merchants of foreign countries in all commodities that had not been enumerated for exclusive export to England, as long as the goods were carried in British ships. Free trade was permitted in many important colonial goods, including grain of all varieties, lumber, salt, fish, sugar, and rum. These commodities could be transported directly to cities in Holland, France, Portugal, Spain, and Africa, and to any of the European colonies in the Caribbean.



OPPOSING VIEWS OF THE NAVIGATION ACTS

One of the principal contributions of Adam Smith’s The Wealth of Nations (1776) was to describe the seemingly ad hoc regulations governing trade within the British Empire as the embodiment of a system of political economy that, while coherent in itself, rested on flawed assumptions and empirical beliefs. Smith’s critique related, in part, to the credit flowing to the colonies. Smith explained that European governments’ bullionist emphasis on specie flows misunderstood the deeper basis of wealth. The wealth of a nation derived from the value of the goods and services that the nation produced, not from the amount of specie circulating within its borders. The effort by a government to micromanage commerce in order to improve its balance of trade did not enhance basic productivity and often diminished it. Government trade regulations distorted incentives by inflating profits in particular areas, thereby diverting investment from products that could provide greater economic return.

Smith’s criticism of what he referred to as Britain’s “mercantile system” focused on its negative effects on the British, not the colonial, economy. In Smith’s account, the primary beneficiaries of the Navigation Acts were British merchants, whom he believed controlled British trade policy, and colonial subjects. The enumeration of goods—which constrained their export to England or Scotland—increased profits for merchants in Britain dealing in those goods and led to excessive investment in their production.61 Moreover, merchants pressured the government for continued military expenses for colonial defense. According to Smith, the colonists were free riders benefiting from British military protection and not contributing their share. Writing in 1776, Smith opposed fighting to retain the American colonies. He believed that a better course would be to negotiate a trade treaty with America so that trade relations would be maintained without the costs of military defense.

The British colonial regime of the eighteenth century consisted of dispersed constituencies, integrated loosely by a shared cultural and legal tradition, by market relationships, and by the relatively weak superstructure of parliamentary and Crown rule. Until the 1760s, colonists were generally content with their status as subjects to the British Crown. The two principal counterfactual alternatives—independence during the eighteenth century or colonial dependency on another European government—might each have been inferior in terms of colonial livelihood when compared to remaining a colony of Britain. Seventeenth- and eighteenth-century British commercial regulation had dual effects: the laws were designed to ensure that the English would receive the principal financial benefits of trade within the empire, but the colonial regime worked to the advantage of the colonies as well. The vice-admiralty courts, which were established for the purpose of enforcing the Navigation Laws to the detriment of individual colonists, greatly benefited colonial economies by applying a consistent body of law to resolve disputes emerging on the seas. The existence of a uniform law of bills and notes allowed payments by bills of exchange anywhere in Britain and the colonies. Finally, in very crude terms, British bankers and merchants financed operations in the colonies because the colonies shared a legal tradition of formalistic enforcement of contractual obligations.

By the 1760s, however, the colonists began to emphasize the direct, tangible costs that the Navigation Acts imposed on their economic activity. The colonists viewed themselves as supporting the mother country in four ways: by stimulating English industry through the purchase of imports; by paying the interest costs of the goods they bought on credit; by paying import duties; and, particularly in the South, by suffering the British monopoly on goods they exported like tobacco and rice.

The following chapters turn to the legal institutions and laws that formed the basis of the colonial credit economy. They offer a history of title and mortgage recording, and the laws defining the assets available to be taken to satisfy debts. Issues of federalism within the British colonial framework were at play: initially colonial governments had the authority to set their own policies pertaining to the remedies available to creditors. Prior to 1732, each colony established laws and procedures governing property, inheritance, and the satisfaction of debts. The colonial property law and legal institutions reflected the tensions between local control and imperial regulation.
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The Backbone of Credit: The Institutional Foundations of Colonial America’s Economy of Credit and Collateral


In the winter of 1710–1711, the New Jersey Assembly enacted a law to allow residents to record deeds to property locally in each county. One might think that offering local title recording would have been an innocuous, positive development in the colony. In this case, the governor-appointed council rejected the act. Why? A member of the council explained in a letter that local deed recording would deprive the colony’s secretary of the recording fees to which he was entitled. The council member’s letter emphasized that the act “took away the Only Valuable Perquisite belonging to the Secretaries Office, & was directly contrary to his Patent.”1 For complicated reasons, the colony of New Jersey had recently come under the authority of New York’s governor, and New York’s recording law of 1683 required local officials to send fees to the secretary’s office every year.2 The letter went on to criticize the county clerks, stating that the “the Clerks of many Counties being Scarce able to write, & having no particular Offices, and on Other Acco’ts most Incapable of Such a Trust.” He continued that “It was moreover proved, that the Records of Severall Counties have been lost or embezzled by the Negligence or Roguery of the Clerks.”3 On these grounds, the council prohibited the act from taking effect.

Yet, in 1713–1714, the assembly enacted the same law another time. The act described the problem it addressed as the fact that the “Inhabitants of this Province are under great Inconveniences, and put to much trouble and Charges by reason there is no Records of Deeds and Evidences of Lands kept within the respective Counties.”4 The new act allowed deeds to be proved and recorded at the common pleas courts in the counties and required that the clerk of the common pleas “keep a Book or Books, wherein all Deeds, Conveyances and Evidences of Lands, lying within the same County, … shall, or may be Recorded by him.” The law stated that the records would be publicly searchable: “all Persons concerned may have recourse to the said Records, as they shall have occasion.”5 Yet again, the New Jersey Assembly’s efforts were thwarted. The act was disallowed by Parliament’s Privy Council in January 1722. William Burnet, who served as governor of New York and New Jersey from 1720 to1728 wrote the Board of Trade in May 1722, explaining that the act “hurt the Prerogative” of the secretary’s office.6

The New Jersey Assembly reenacted the law a third time, in 1727.7 This time the assembly offered the secretary a stipend of twenty-five pounds a year to reduce his losses. Estimating the loss of his fees as totaling more than sixty pounds a year, the secretary of New Jersey, James Smith, wrote desperately to the Board of Trade in November 1728, explaining that the assembly had paid 600 pounds to Governor Burnet to get his approval of the new act. According to Smith:


Notwithstanding which Disallowance; the late Governour William Burnet, Esq. did, in the Year 1727: for the Sum of Six hundred pounds given to him by the Assembly, under the name of Incidental charges, Reenact the Aforesaid Laws, and caused a New Ordinance to be Made in which the fees only of the Secretary are Reduced very near to what they were when first complained of.8



Smith goes on to state that some objections were made by the New Jersey Council about reenacting the laws “[t]o remove which; the Assembly voted to the Secretary twenty five pounds a year … in consideration of the loss his Office would Sustain thereby, which he is Sure will be more than Sixty Pounds a Year.” Yet, Smith explained that when he raised his loss of fees in the Council, he “found it was to no purpose, and if he did not accept of the said twenty five pounds a year, he would have nothing.”9 Although it appears the 1727 act was allowed to stand, the assembly enacted a similar law (for the fourth time) in 1743, stating that many of the inhabitants of the colony “live at a great Distance” from any of the officials permitted to record deeds, and in those areas “People labour under considerable Inconveniencies for want of a Law for acknowledging Deeds and Conveyances of Land.”10

The New Jersey Assembly’s efforts to create locally run institutions for publicly searchable title recording is merely one example of how, in all regions of British America, the colonial assemblies enacted laws that shaped the local institutions, securing property rights and enforcing credit agreements. The creation throughout the colonies of an institutional infrastructure surrounding dispute resolution and land conveyancing was profoundly important. Colonists typically wanted institutions that secured property rights and that resolved disputes and wanted them run by representatives in local communities. In a foreshadowing of the explosive 1765 Stamp Act conflict, colonists at times opposed the imposition of fees benefiting crown-appointed officials. The colonial governors and their appointees expressed competing claims to authority in their struggle to regulate land distribution, to collect fees and taxes, and to control the expanding institutional infrastructure. This chapter takes a broad look by compiling and presenting colonial laws, which have not previously been published together, along with evidence from the existing secondary literature, to offer a historical overview of the colonial courts and land title registries, the institutional underpinnings of the American property system that persists today.

The chapter begins by discussing the role of the common pleas courts in colonial credit relations, followed by an examination of the early history of title recording. Historical sources reveal that in most colonies, the adoption of local public title recording was driven both by concerns over convenience and by concerns about fraudulent conveyances, that is, problems arising from a lack of transparency in the purchase and mortgage markets. Most colonies offered a simple solution: mortgages and deeds could be recorded at the sessions of the common pleas courts. As we shall see, public authentication of deeds and title recording streamlined the existing English conveyancing practices and allowed for the recording of all forms of property serving as collateral, including, most consequentially, slaves. The account also demonstrates how the process of securing property rights made some of the colonial legislatures stronger and more deeply intertwined with local institutions than they were before. Creating and empowering local administrations required the colonial legislatures to assert their authority, at times in the face of countervailing assertions of power by crown-appointed officials.


Courts and Credit: Debt Litigation and Property Titles

Title recording in most British colonies of the seventeenth and eighteenth centuries started in the colonial common pleas courts, which were the courts for civil (noncriminal) disputes in the colonies. By the early eighteenth century, each colony hosted courts of common pleas, typically in local counties four times a year on a rotating basis.11 At the common pleas sessions, for a fee, clerks of the court recorded debt litigation based on various forms of debts or mortgage bonds.12 The common pleas courts also confirmed property titles in legal actions brought by property owners. These institutional services secured property rights and conveyed important market information to interested members of the community.The official production of court records at the quarterly court sessions provided a venue for the broader transmission of information throughout a community by word of mouth. Court days were highly popular events. Entire communities would converge at the location of the court sessions to hear about the court business of the day.13 On court days, individuals could personally observe or hear about land conveyances, mortgages, the probate of wills, and lawsuits based on debts. As A. G. Roeber describes, court days were an essential time to discover “who was recovering against whom and what their own roles might be at any given moment.”14 The role of institutions was therefore twofold: to create a formal record of the legal actions related to property, and to provide a forum where the entire community became informed of property-related status changes.

In the colonial era, like today, people would go to great lengths to avoid litigation in the course of ordinary commercial transactions. Family relationships, personal acquaintances, and the spread of information about an individual’s reputation and honor were centerpieces of colonial society. Maintaining your credit meant gaining a reputation for paying back debts. In the small transactions taking place within local communities, litigation was an unfortunate event. Being sued on court day informed the whole community that a debtor failed to pay his debts, undermining the debtor’s reputation and credit. Moreover, court fees were imposed to compensate officials for every aspect of the paperwork involved. In litigation, court fees were charged to the losing party, who were usually debtors already lacking the means to pay their creditors.

Although those entering commercial dealings naturally tried to avoid litigation in settling disputes, private behavior operated in the shadow of the legal system. Where today, routine market transactions take place by means of cash, credit cards, and electronic payments, in the colonial era, individual community members were bound together by webs of debt. Colonial market transactions often involved unsecured debts on book accounts and promissory notes (analogous to a check).15 Throughout New England and in rural areas, there was often little cash on hand, and members of the community extended credit and were repaid in goods and services over time. Individuals also frequently took out lines of credit with merchants and shopkeepers, satisfying the debts later through crop harvests or other goods.16 Cases from the Inferior Court of Common Pleas in Plymouth, Massachusetts, for example, demonstrate that creditors sued on book accounts for transactions ranging from “ sundry goods,” to the balance due for “ boots and shoes,” for that “ remaining due for a yoke of a young oxen,” to a sum of money “ to Ballance for English Hay,” to “ time, travel and assistance,” or for “ Shoes, Drink, Entertainment, and Wares,” to “ work done at the furnace in Pembroke and a canoe sold,” to “one freight of Lumber from Rochester to Chilmark, in the Sloop Adventure.”17

In addition to unsecured debts, colonists also borrowed money against specific collateral using sealed bonds and mortgages. Like today, land was a central form of collateral. In many areas, land was a principal store of colonial wealth. Alice Hanson Jones studied probate records at the time of the American Revolution, which revealed that land reflected 81.1% of wealth in New England, 68.5% in the mid-Atlantic region, and 48.6% of wealth in the South, with slaves constituting 35.6%.18 Mortgages extended on the basis of land and slave property were an essential source of credit.19 G. B. Warden’s study emphasized the use of land as a means of exchange in colonial Boston, finding that 3,617 mortgages were recorded in Boston between 1692 and 1775 with a total value of £94,380.20

In areas relying on slave labor, slaves were a primary form of collateral and were often used to pay off debts when their owners failed to meet their obligations. The historian Bonnie Martin examined mortgages in three colonies and found that, although only 39% of the total number mortgages used slaves for some or all collateral, the mortgages that used slaves as collateral account for two-thirds of the funds extended.21 What Martin describes as “slavery’s invisible engine” refers to the evidence she collected, suggesting that the majority of total credit extended in the Southern colonies was secured by agreements that used human beings as collateral. Russell Menard’s study of mortgages of land and slaves in eighteenth-century South Carolina found that by means of mortgages, capital flowed “from the city and mercantile fortunes toward the country and plantation development.”22

Debt litigation on unsecured debt and mortgages dominated the business of the courts. Bringing a lawsuit on a debt established a creditor’s priority to the debtor’s assets. A creditor first sued on the debt to obtain a judgment by the court that the debtor owed a sum of money. At the creditor’s discretion, the judgment could remain on the record with no further action. In a second step, the creditor requested that the court issue a writ of execution empowering the sheriff to physically seize the debtors’ assets.23 (The various writs of execution will be discussed in chapter 3.) Debt records served as a priority list of creditors’ claims against defaulting members of the community: Debts were satisfied in the order in which creditors requested writs of execution.24 Word that one creditor was bringing a debt action against a debtor would, of course, be highly relevant to all of that debtor’s other creditors. In times of general economic recession or uncertainty, litigation volume skyrocketed as creditors scrambled for a place in line.

In a striking example from colonial Massachusetts, a pamphlet literature emerged advocating the issuance of paper currencies to boost the economy and to provide liquidity as a means of stemming the tide of debt litigation. John Colman gained notoriety advocating a land bank proposal, which would have printed private money secured by mortgaged land. In 1720, Colman wrote a pamphlet criticizing the government’s failure to print money or to allow private banking.25 Colman’s pamphlet emphasized the prevalence of lawsuits that operated unfairly on debtors in an environment of currency shortage. Colman also protested the fees set by the Massachusetts assembly and collected by clerks and lawyers. According to Colman:


We find already the miserable Effects of the want of a Medium in these Instances; besides a Torrent of other mischiefs breaking in upon us, viz.

The vast Number of Law Suits occasioned thereby, the Courts are open, and every Term, four or five hundred Writs (and perhaps more) given out against good honest Housekeepers, who are as willing to pay their Debts as their Creditors would be, and have wherewith to Pay, but can’t Raise Money, unless they will Sell their Houses at half Value, which they have been Working hard for, it may be these Twenty years, and so turn their Families into the Streets; and this because they are obliged to Work for half, nay, some for two thirds Goods, and their Creditors will take nothing but Money; and so they are Squeezed and Oppress’d, to Maintain a few Lawyers, and other Officers of the Courts, who grow Rich on the Ruins of their Neighbours, while great part of the Town can hardly get Bread to satisfie Nature.26



Like the New Jersey Assembly’s conflict over the secretary’s fees, also occurring in the 1720s, the fees imposed by the courts were seen as oppressing to the colonists. The pamphlet led to Colman’s arrest and trial for disturbing the peace.

In a similar instance during a recession in 1738, Massachusetts residents developed plans for a Land Bank, which would issue notes backed by mortgages of close to 400 private individuals. The bank was put into operation in 1740. On March 27, 1741, Parliament suppressed the Land Bank by applying to the colonies the Bubble Act—enacted in the wake of the South Sea bubble—which banned joint-stock companies. John Adams later claimed that the “act to destroy the Land Bank scheme raised a greater ferment in this province than the Stamp Act did.”27 According to Governor Thomas Hutchinson’s history of Massachusetts, Sam Adams, the famous revolutionary, “first made himself conspicuous” during the resolution of Land Bank affairs. Officers of the court, under writ of execution, attempted to seize and to put up for public auction several buildings on his father’s estate in order to repay alleged debts still outstanding from the Land Bank. Adams harassed both the auctioneers and the potential buyers of the estate with such vehemence that the auction was called off, which increased his notoriety as a staunch advocate of colonial liberties.28

The Massachusetts Land Bank events are a dramatic example of the political nature of courts, fees, and officials occurring throughout the colonies. Debt was pervasive in the colonial economy. The colonial courts offered valuable remedies to creditors (the specifics of which are outlined in the next chapter). Although litigation was a last resort, colonial court records reveal that suits on unsecured debts and mortgages were routine, particularly during times of economic downswings. The courts provided a backdrop to the large volume of transactions taking place on the basis of credit.



The Novelty of the Colonial Land Title Registries

Initially, colonial governors and proprietors maintained records of the land they granted in the course of exercising their royal prerogative to control the distribution of crown lands. Eventually, most colonies introduced a means of recording conveyances and mortgages in closer proximity to the relevant property.29 The historical evidence suggests that it was the desire for better functioning property and credit markets that led to the widespread innovation of county-level public records of property conveyances.

English law required the Crown to maintain public records of its grants of land, an early and important precedent for government transparency. As Blackstone’s treatise on the common law describes, “[N]o freehold may be given to the king, nor derived from him, but by matter of record.” The records of such grants were to be publicly known. The “patent” granted by the King meant “open,” according to Blackstone, “so called because they are not sealed up, but exposed to open view, with the great seal pendant at the bottom; and are usually directed or addressed by the king to all his subjects at large.”30 By extension of the King’s authority in the colonies, the proprietors and governors of the British colonies kept open records of their own land grants. Imposing fees for placing royal seals on land grants was often treated as an important crown prerogative and a source of revenue.31

Acting independently, starting in the 1620s and continuing through the colonial era, each of the British colonies in America and the West Indies instituted courts and land title recording. Records of colonial grants of land were initially kept and maintained by high-level officials of the founding corporations, proprietors, and governors’ offices. The recording of subsequent land conveyances became a matter over which the colonial assemblies asserted control.

What was innovative about title recording in the colonial courts? Title recording existed in England of course, but in the colonies, publicizing conveyances in open records became widespread practice and was normalized in a manner not achieved in England until the late nineteenth and early twentieth centuries.32 The first innovative aspect was that, procedurally, authenticating conveyances and mortgages in public institutions allowed for vastly simpler and less expensive methods of conveying title in comparison to the typical combination of procedures and formalities relied upon in England. Second, the court records and title registries publicized conveyances and mortgages to the broader audience of purchasers and creditors. Public records lowered the cost for creditors to gain relevant information about the status of property. The third innovative characteristic was that recording of conveyances and mortgages could be used for any kind of property. English procedures and formalities, in contrast, distinguished between land and chattel goods. From the start, particularly in the Southern colonies and in the West Indies, mortgages in slaves and other chattel goods were a major source of credit. Moreover, by means of successive statutory enactments, the colonial legislatures could modify and improve the design of the institutions, make changes to the methods of selecting clerks and registers (election? appointment?), and could control the fees and costs associated with their use.



THE SIMPLICITY OF COLONIAL TITLE RECORDING

As described above, to provide reliable information to potential purchasers and creditors at a low cost, most colonial laws simply held that the first conveyances (land transfers or mortgages) to be recorded had presumptive validity over other claims. Creditors were therefore notified, through publication, of prior claims against an asset. Colonial land conveyancing began with a written deed or mortgage bond executed by two parties. The form and content of the deeds themselves closely replicated the forms used in England.33 In colonial law, however, the deed itself fully conveyed the property. This was possible because having the deed authenticated or “proved” in court and recorded in the court records or registry provided the required element of “notoriety” of the transaction.

Simple conveyancing and local recording existed in England since the Statute of Enrolments of 1536, under which a “bargain and sale” contract for land would convey legal title when it was registered in “one of the King’s courts of record at Westminster” or “within the same county or counties where the same manors, lands or tenements, so bargained and sold, lie or be” before at least two officials.34 The letter of the statute required the recording of land conveyances. Nevertheless, landowners found a loophole, which is that the statute requiring recordation did not apply when a tenant under a lease purchased the land. According to the English historian J. H. Baker, by the 1620s, the legal practice of leasing for one year prior to the full conveyance, known as “lease and release,” was in “general use.”35 Although practices varied by county, English landowners generally maintained a private system of land conveyancing well into the nineteenth century.

English landowners relied on private methods of conveying land and confirming title. Lawyers pored over documents relating to the property to verify ownership. The deed was (and is) a writing executing the conveyance.36 In England, however, the conveyance was required to be perfected in a public ceremony called “livery of seisin.”37 The purpose of the ceremony was to publicize the conveyance to the community. As described by William Blackstone, the ceremony’s function was to be a “public and notorious act, that the country might take notice of, and testify the transfer of the estate: and that such, as claimed title by other means, might know against whom to bring their actions.”38 The ceremony involved the parties and their attorneys coming to the land itself, and in the presence of witnesses, declaring the property to be conveyed. The prior owner would deliver to the new owner “a clod or turf, or a twig or bough there growing” and state that “I deliver these to you in the name of seisin of all the lands and tenements contained in this deed.”39 Done properly, the livery of seisin would be documented in writing on the back of the deed with a list of witnesses and details about the manner, place, and time of the ceremony. According to Blackstone, because the ceremony was relied upon for notoriety of the conveyance, if a deed conveyed land in different counties, “there must be as many liveries as there are counties.”40

In contrast, a principal benefit of having land conveyances authenticated and recorded in the colonial courts and land title records was that it eliminated the need for the livery of seisin ceremony, and the attendant time and expense. As stated in a conveyance law enacted in 1715 in North Carolina, deeds proven in court and registered in the precinct shall be valid “without livery of seizin, attournment, or other ceremony in the law.”41 In fact, publicly searchable records were later celebrated for improving upon the livery of seisin ceremony in providing notoriety regarding land conveyances. Zephaniah Swift’s 1795 treatise on Connecticut law emphasizes that Connecticut’s recording act was


founded in the highest wisdom and policy, and has a most effectual operation to reduce the titles to things real to certainty, and lessen the sources of litigation. The records and files of the towns, will shew to every person, that is pleased to enquire, in whom is vested the legal title to lands, and inform him whether he can purchase with safety. This renders all conveyances of lands a matter of much more public notoriety, than the ancient method of livery of seisin.42



By having the records give “notoriety” to the transaction, once the deed was “proven” in court, the transfer of title was complete.



CREATING A NORM OF PUBLICLY SEARCHABLE TITLE RECORDS

As Swift’s treatise emphasizes, the public’s access to court records and land title records was a central feature of colonial institutions. The Massachusetts recording law of 1658, for example, stated that “every Inhabitant of the Country shall have free liberty to search and view any Rolls, Records, or Registers, of any Court or Office, except of the Council and to have a transcript or Exemplification thereof written, examined and signed by the hand of the Officer, paying the accustomed fees.” A 1720 Massachusetts law, which confirmed a process of electing county registers every five years, provided that each person chosen as register “shall reside and keep his office daily open in the respective shire town of each county, and therein keep the books, records, files and papers to the said office belonging.”43 A 1698 law enacted for the Carolinas held that if the Register or Secretary falsely certified that no sale, conveyance, or mortgage had been recorded on a parcel of land or “Negroes and other Goods and Chattels,” the official would be liable for costs and damages to “such Person who made Enquiry and is damaged by Reason of such false Certificate.”44 New Jersey’s recording acts of 1714 and 1727, described at the outset, stated “all Persons concerned may have Recourse to the said Records, as they shall have occasion.”45 A later New Jersey statute detailing the information that needed to be recorded stated that “all Persons whatsoever, at proper Seasons may have Recourse and Search” the mortgage book for the legislatively approved fee.46 The 1753 New York “Act for preventing frauds by Mortgages” stated that “all persons whatsoever at proper Seasons may have Recourse and Search” the register of mortgages.”47

The public nature of the court records and land title records was strikingly different than English conveyancing practice. As mentioned above, there were various movements to introduce public registries in England in the seventeenth and eighteenth centuries, but large landowners opposed the proposals.48 In England, the public debate over court authentication and registries resulted in a vastly different outcome than the simultaneous institutional development in the colonies. Rather than relying on recording, Parliament enacted the Statute of Frauds in 1677, which simply required land conveyances to be put in writing (rather than be made orally). The English Statute of Frauds was enacted “[f]or prevention of many fraudulent practices” involving land conveyances. It held that conveyances executed without a writing, that is, orally or by the livery of seisin ceremony, would be treated as leases or held at the will of the owner.49 The act failed to establish local public records or to disrupt the private system of conveyancing. Open records would have reflected a cultural and political shift: The English landed elite favored privacy in matters relating to their finances, including the existence of mortgages on their land, and were more comfortable relying on reputation as a driving force in credit markets.

York County and Middlesex County, England were two exceptions. Although widespread registration was not instituted in England until 1869, registries were adopted in the county of York (West Riding in 1703, East Riding in 1707, and North Riding in 1735) and Middlesex in 1708.50 The law for West Riding explains that the residents of the county were interested in using their land as collateral for debts but were unable to because of the lack of a registry. The West Riding statute states:


West Riding of the County of York is the principal Place in the North for the Cloth Manufacture and most of the Traders therein are Freeholders and have frequent Occasions to borrow Money upon their Estates for managing their said Trade but for want of a Register find it difficult to give Security to the Satisfaction of the Money-Lenders (although the Security they offer be really good), by Means whereof the said Trade is very much obstructed and many Families ruined. 51



It is notable that the statute emphasizes the desire of “Traders” to mortgage land for funds to use in commerce. Moreover, the traders are “Freeholders,” meaning they own land in a form that allows them to mortgage it. They have “really good” credit and security, but without a public record of mortgages, they are unable to convince “Money-Lenders” to extend funds on the basis of their land. In other words, the traders of York desired to use the wealth held in land as collateral to obtain funds to expand their trading operations. They thereby distinguished themselves from the landed elite, who often held some portion of their estates in illiquid form for the benefit of heirs, and for whom the property law offered political, economic, and social stability. The English county-level statutes reveal that contemporaries believed public mortgage recording to have great benefits for credit markets.



SLAVERY AND THE INTRODUCTION OF CHATTEL MORTGAGES

Another dramatic departure from the English common law involved the recording of slave mortgages. The simple colonial court procedures adopted to record conveyances and mortgages of land were adapted for chattel property. Virginia law recognized chattel mortgages in 1656.52 Carolina’s recording statute of 1698 stated that, in addition to recording land transactions, “the Sale or Mortgage of Negroes, Goods or Chattels which shall be first recorded in the Secretary’s office in Charles-Town, shall be … held to be the first Mortgage” in all the courts of the state, any “Sale or Mortgage for the same Negroes, Goods and Chattels not recorded” notwithstanding.53 Slavery is therefore an important driver of an institutional legacy that persists in the modern United States, which is an openness to the types of goods that can serve as commodified collateral. The unique legal path of the British American colonies originated in chattel mortgages for slaves.


County-Level Recording as an Institutional Response to Fraudulent Conveyances

In the late seventeenth and early eighteenth centuries, colonial assemblies passed laws to move recordkeeping of conveyances and mortgages to the counties. The decentralization of recordkeeping followed a different time line in each colony. In Virginia, for example, the Virginia Company maintained land records beginning in 1619. When Virginia became a royal colony in 1624, grants of land were first confirmed in England. The grants were then reported to Virginia for recording in a colony patent book.54 In 1629, an act reflecting the executive’s desire for full information on subsequent conveyances required the recordation of all land conveyances in one central location near the governor and council in Virginia’s capital. The act states that “all sales of lands & deeds of gift of land made & agreed on between partye” must be “brought in to ye Court at James Citty & there recorded & enrolled w’thin one year and a day.”55 Even boundary disputes were required to be resolved in the capital. Statutes of 1624 and 1632 require that the governor and council resolve all disputes of “mayne importance” about the “bounds recorded.”56 Only “petty differences” could be resolved by local surveyors.57

A broad survey of colonial laws reveals that, across the colonies, county-level, public title recording typically was adopted for the stated reason of bringing greater transparency to ownership interests in land and slaves by addressing the problem of fraudulent conveyances. There is often a presumption of ownership in the person who is in possession of property. Mortgages are structured to encumber property with a debt with no visible change in possession, and therefore create a potential transparency problem. How is a creditor to know when property has been previously encumbered by a mortgage? Under the new colonial laws, recording a mortgage gave the creditor legal priority to the property over others who might claim an interest in it. Making mortgage records public gave transparency to any prior claims. Creditors who searched the body of records would know that, if there were no prior mortgages, once they recorded a mortgage interest their claim would have priority.

In Virginia, for example, in 1639, the problem of transparency in mortgage markets was addressed by introducing county-level recording. A 1639 statute states that “Whereas divers persons (as daily experience informeth) do closely and privately convey over their estates by way of mortgage not delivering possession whereby their creditors are defrauded and defeated of their just debts.” The law moved recordkeeping of conveyances to the court sessions held in the newly created counties. The act required that deeds or mortgages “made without delivery of possession” be acknowledged and entered into the records of the “Quarter or Monthly court.”58 In 1656, the legislature, again addressing the problem of conveyances “whereby [a landowner’s] creditors not haveing knowledge thereof, might be defrauded of their just debts unless such conveyance were first acknowledged,” gave the parties the choice of either recording their conveyance “before the Governour and Council or at the monthly courts … in a book for that purpose within six months after such alienation.”59 Importantly, the 1656 act extended its scope to the recording of chattel mortgages. It states that “no part of any estate, whether in lands, goods or chattels shall be made over” without being recorded within six months.60 A similar statute was enacted in 1662 that stated its goal was to prevent creditors from being defrauded and to allow recording of transactions in all “lands, goods or cattle,” either before the “governor and councell at the general court, or before the justices at the county courts.”61

As corporate colonies throughout the colonial era, Massachusetts and Connecticut had a different system in that towns were delegated control over granting land as early as 1629. In 1640, the first recording act appears to apply specifically to mortgages because it refers only to conveyances “without transfers of possession.” The act states that its purpose was “avoiding all fraudulent conveyances and that every man may know what estate or interest other men may have in any houses, lands or other hereditaments they are to deal in … no mortgage, bargaine, sale or graunt … where the Graunter remains in possession shall be of force against other persons except the Graunter and his Heirs” unless it is recorded.62 Similarly, by 1678 in Maryland, land sales were recorded by clerks of the county courts.63 In New York, an act was passed in 1683 which stated that “No grants deeds Mortgages or other conveyances whattsoever of any Lands or Tenements … shall bee of force, power or validity in Law” unless the conveyances are “entered & recorded in the Register of the County wherein such lands or Tenements do lye” within six months.64

In 1715, North Carolina law recognized that the founders, the Lords Proprietors, granted as one of the colony’s “privileges and immunities” the power of the free men to “choose public registers.” The colonists were concerned about the politicization of the office of the register. With the end of “the more effectual prevention of fraudulent deeds, alienations, and mortgages,” the freemen of each precinct were to elect three candidates for public register, of which one would be chosen by the colony’s governor. The law required that all conveyances except mortgages were required to be authenticated “by one or more evidences, upon oath” either before the chief justice or in the court of the precinct, and then registered by “the public register of the precinct where the land lieth.”65 Recording a mortgage was not required, but gave priority over subsequently executed debts. The power to select the public register was given fully to North Carolina’s counties after the Declaration of Independence, in 1777.66

Pennsylvania similarly allowed local recording by 1706. In contrast to North Carolina, the mandatory recording in the “office of deeds of every county” applied only to mortgages, with voluntary recording available for titles.67 What were the tradeoffs relating to mandatory or voluntary recording? Mandatory recording acts stated that all conveyances (sales, mortgages, gifts, etc.) were required to be recorded in order to effectively execute the transaction. The benefits of mandatory recording were that the public records became far more complete, which created greater transparency. The problem with mandatory recording, however, was that colonists often executed agreements without recording them. These statutes held unrecorded sales or security agreements to be defective after a time. Innocent parties who had executed land sales or mortgages but had failed to record were therefore unfairly penalized. In contrast, voluntary recording systems had the advantage that they did not invalidate unrecorded agreements. When recording was voluntary, the first recorded sale or mortgage was privileged over other agreements. If one did not record a mortgage, it would not get priority over another recorded claim. Unrecorded agreements were still legally effective, however, and could be proved in court at a later time. (Like contracts today, for example, where debt to a credit card company is not invalid simply because it is not publicly recorded.) And in the absence of competing claims, why hold invalid an agreement the parties intended to make enforceable, simply because it was not recorded? In a frontier society, in a culture where public recording was largely a novelty, voluntary recording proved to be the dominant approach.



Developing Institutions and Political Struggle

It is beyond the scope of this work to describe all of the political tensions over land, its distribution, and the institutional structure in the British colonies in America. Closer examination, however, reveals an atmosphere fraught with confusion, disagreements, and at times disruptive tensions over land ownership and officals’ desire to collect fees they viewed as a prerogative of the Crown. In the Massachusetts Bay colony, for example, under the 1629 charter, the colonial leadership clearly had land-granting authority. Nonetheless, the historian David Thomas Konig’s close study of Massachusetts land policy in the seventeenth century concludes that “early land use was characterized by inexactness in distribution, inattention to recording, and neglect of the most basic statutory requirements of occupancy and fencing.”68 Lack of a uniform surveying system and laxness on the part of those allocating land led to uncertain boundaries and confusion over ownership. Konig notes that by the 1660s and 1670s, greater pressure for land led town authorities to focus more attention on the recording of deeds and the firming up of boundary lines. A wave of land titling took place both in the individual towns and at the level of the largest landholders, some of whom had acquired vast parcels after King Philip’s War of 1675–76.69

In 1686, however, King James II created the Dominion of New England, with the intent to subject all of the New England colonies to firmer royal control, and placed Massachusetts within it. When Sir Edmund Andros was appointed governor in 1686, his commission and royal instructions specified that he was to review the land titles that colonists had formalized outside of the official processes for granting royal land. Andros was highly suspicious of the actions of the previous administrations and ruled that all land titles in Massachusetts were effectively invalid.70 He announced a program whereby residents would apply for new land patents, with the land surveyed by his office and with titles formalized with the royal seal. In addition to surveying costs, he imposed fees for obtaining the new land patents. Andros’s decision to invalidate land titles undermined the legitimacy of the primary asset held by most Massachusetts residents.71 Thus it is not surprising that he created an uproar throughout the colony. With regard to the fees imposed, a 1691 account of the events written by members of Andros’s Council emphasized that “[I]t hath by some been computed that all the money in the Country would not suffice to patent the lands therein contained.”72 The land patent issue was central to Andros being violently overthrown in what was referred to as a “Revolution.”73

A central issue in the colonies was whether the records would be maintained centrally or in local communities. The crown-appointed governors perceived the need to maintain records of subsequent conveyances to retain control over land distribution and, in many colonies, to promote the collection of quit rents, a form of land tax. As was described in the case of the New Jersey Assembly’s laws, when institutions moved to the county level, more of the fees went to county officials, not the crown-appointed officials in the colonial capitals. But the inconveniences of keeping all records with the governors and councils in colonial capitals meant that subsequent transfers and conveyances often went unrecorded.

In contrast, a New York law of 1683 which established recording in the counties also required that the local county officials send the records and, importantly, the secretary’s fees to the secretary’s office every year. According to the act, the records must be “Transmitted once every yeare to the Secretarys office att New Yorke with the fees ordained for the same, there to be registered and Entered.” If the clerk or register failed to transmit the records and fees to the secretary’s office, the “Clerk shall loose his place & be made for ever incapable to Execute any place or office of trust within this Province.”74 In 1693, a Catologue of Fees Established by the Governour and Council at the New York Assembly’s request noted various fees owed the governor, for example, “For the great Seal to every Patent for and under 100 Acres, 12 shillings.”75 The “Secretary’s Fees” included “For a Patent for a House, Lot or Confirmation of Land, formerly possessed, 12 shillings”; “For a License to purchase Land of the Indians,” 6 shillings.76 Under the section “Fees for the Justices in or out of Sessions” is listed “Acknowledging a Deed of Sale, 2 shillings, 3 pence.”77 The section on “Fees to the Clerk of the Sessions and Common Pleas” includes “Searching the Records within one Year 6 d” and “Every Year backwards, 3d more.”78

Then in 1753, New York law incorporated a special provision for mortgages that made no mention of sending records and fees to the secretary’s office. The act recognized that “many frauds and Aubuses have been Committed as well by Persons Mortgaging their lands Tenements and Real Estate and afterwards Selling the Same Lands to other Persons who were Ignorant of Such Mortgages.”79 It noted that “many Persons have been defrauded of great Sums of Money Wherefore for preventing those Evils for the future.” The 1753 law required that “Each and every of the Clerks of the Several and Respective City’s and County’s within this Province Shall provide a fit and proper Blank Book for the Registering of all Mortgages of Lands Tenements and Real Estate lying within their Respective City’s & County’s.”80 Subsequent laws in the colony repeatedly tried to improve upon the recordkeeping in the local mortgage books required in the 1753 law.

The struggle between colonial legislatures and the King’s Privy Council is well illustrated by Pennsylvania, which in January 1706 passed a law providing for recording of conveyances in the city or county where the land existed. The law was repealed by the Privy Council in 1709.81 In February 1711, the legislature enacted a similar law setting up an “office of record, which shall be called and styled the enrolment office” in the towns and counties. Under the law, the recorder was required to keep books of conveyances and mortgages, which could be searched. The Privy Council repealed the law in February 1714.82 In May 1715, the legislature reenacted the law. This time, the Privy Council failed to respond and the act remained effective “by lapse of time.”83

With regard to South Carolina, it appears that county-level recording did not become the law until 1785. South Carolina retained a centralized system throughout the colonial era. In the Carolinas, recording first took place in two centralized offices in Charlestown. A 1698 “Act to prevent Deceits by Double Mortgages and Conveyances of Lands, Negroes and Chattels” stated that it was intended to prevent “knavish and necessitous” persons from making two or more sales of “the same plantation, negroes, and other goods and chattels” which led “buyers of plantations, and lenders of money” to lose their money.84 It established a system of voluntary recording, which held that, with regard to the sale, conveyance or mortgage of lands, those first registered in the Register’s Office in Charlestown would be deemed the earliest and given priority. That statute provided that recording the sale or mortgage of “negroes, goods or chattels” was available in the Secretary’s Office in Charleston. The recording fees would be collected by the Register and the Secretary, respectively.

In 1729, the Carolinas came under direct rule of the Royal Government (became British Crown colonies) as two separate colonies. An Act of 1731 stated that the colony of South Carolina was now ruled directly by “his Majesty.” It recognized that “it having been found by experience” that the office recording titles “has had the good effects expected by the same, and has been of great use and service to this Province, as it has been distinct and separate from any other office.”85 Under the act, the “recorder or register of deeds and conveyances of land and mortgages, shall be and continue separated and distinct from any other office.”

It is clear that local, county-level recording in South Carolina was established by 1785 when the South Carolina legislature enacted “An Act for establishing county courts,” which required the recording of conveyances of land “in the Clerk’s office of the county where the land mentioned to be passed or granted shall lie.”86 The 1785 law, however, still provided for an additional central secretary’s office where records of all conveyances would be kept. The act states that “to the end that persons who are inclined to lend money upon the security of lands or Negroes or to become purchasers thereof, may more easily discover whether the lands or slaves offered to be sold or mortgaged, be free from incumbrances,” the state of South Carolina would maintain one registry in the secretary’s office. Under the 1785 Act, the clerks of the county courts were required to “transmit memorials” of all recorded conveyances to the central office every January and June.87

In sum, colonial era society became more heavily reliant on legal institutions than was true in England. British policy led to massive land distribution in the colonies to individuals willing to cultivate it. Far more than in traditional English society, however, land was often viewed as a source of wealth that could be bought and sold, and used for collateral for debts. Slaves too were treated as assets and were a primary form of collateral driving the economy in many areas. Colonists relied on local institutions to publicize records of transfers and mortgages of land and slaves.

Colonial title recording involved no massive government surveying effort and was not linked to taxation. Although some colonies experimented with requiring recordation, most established a voluntary process. Under the voluntary recording system, whoever recorded a title or a mortgage gained priority over subsequent parties claiming an interest in the same property. The records did not confirm the validity of the title—what is referred to as registration—instead, they established a priority rule in the case of a title conflict. The statutes enacting the recording regime were rooted substantively in older English fraudulent conveyance law, but publicly searchable records were a new institutional solution to fraudulent conveyances that had not gained widespread acceptance in England. Colonists adopted a low-cost way to secure property rights and to promote credit markets. In addition, representative assemblies were very active in creating the institutions and in setting fees. In the process, they empowered themselves vis-à-vis the Crown. As chapter 6 will describe, this made the issue of the fees imposed for institutional services highly political.

The Stamp Act of 1765 was a parliamentary tax on institutional services such as court processes and title recording. As we shall see, Parliament’s decision to tax basic institutional services was viewed as a betrayal of the understood delegation of authority over fees and taxes to colonial legislatures. Moreover, by using these institutions to generate revenue for the Crown, the Stamp Act would have suppressed economic activity, making it more costly for colonists to avail themselves of legal services they had come to rely upon. That the Stamp Act served as a breaking point, propelling the movement for Independence, reveals just how important these institutions were to the colonial economy and to the colonists’ sense of the proper realm of authority of their colonial legislatures.
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English Property Law, the Claims of Creditors, and the Colonial Legal Transformation


In the seventeenth and eighteenth centuries, England was a vibrant commercial society with active land and credit markets. And yet, those credit markets were constrained by laws that followed long-standing social norms which privileged maintaining the integrity of landed estates and limited the extent to which families’ ownership interests would be subject to commercial and other financial risks. By social convention, owners of the larger estates were expected to pass them from one generation to the next in at least a similar, or perhaps even an augmented, condition. As described by Sir Lewis Namier:


The English political family is a compound of “blood,” name, and estate, this last … being the most important of the three.… The name is a weighty symbol, but liable to variations; … the estate … is, in the long run, the most potent factor in securing continuity through identification.1



The landed elite maintained by these estates had incentives to protect the status quo. The law of inheritance was crucial to the English social and economic framework. John Locke, best known today for his emphasis on an individual’s natural right to property acquired through labor, defended the English inheritance system on the ground that all children—irrespective of whether they labored on behalf of the family—naturally enjoyed a shared title with their parents to the family property. Locke viewed England’s inheritance system as a natural consequence of the powerful instinct of humans to procreate, which led to a sense of obligation of parents to provide for their children. According to Locke, this principle “gives Children a Title, to share in the Property of their Parents, and a Right to Inherit their Possessions. Men are not Proprietors of what they have meerly for themselves, their Children have a Title to part of it, and have their Kind of Right joyn’d with their Parents.”2

Of course, there were tradeoffs between protecting ownership of property through the generations and the economic benefits of using land like a liquid asset. The desire to pledge land as collateral to borrow money to make improvements, to invest in new equipment, or to acquire more land was powerful, even in a traditional society like Great Britain. Throughout history, societies have always experienced economic cycles, however, and widespread voluntary borrowing in an upswing will often cause widespread financial stress in a downswing. In societies with active credit markets, the downside risks of foreclosure, seizure of property, homelessness, and social instability can be reduced by laws that protect assets from creditors’ claims. The tradeoff is that protections against creditors’ claims raise interest rates and decrease investment.

Through the early nineteenth century, English law balanced these tradeoffs by distinguishing between involuntary and voluntary conveyances. Unsecured credit is borrowing where no property is specifically pledged as collateral. As will be described, in the early modern period, the common law offered extensive remedies that allowed unsecured creditors to take property involuntarily, but notably protected ownership interests in land from their claims. In contrast, mortgages and other forms of secured credit involve a debtor voluntarily pledging particular property as collateral for the debt. Under English law, mortgage creditors could foreclose upon land in the Court of Chancery (a court of equity with jurisdiction over land law issues and other matters). As we shall see, however, judges’ discretionary decisions in the Court of Chancery displayed a bias in favor of inheritance, and the courts offered procedural hurdles to foreclosure on land. Moreover, in early modern England, individual families used legal means like trusts and fee tails to segregate the assets that would be protected for future generations (which could not be sold or mortgaged) from the assets held in liquid forms (which could be sold or mortgaged). The social norms of early modern society dictated that the primary land of the larger estates was often held in a form protected from creditors and sale, while outlying land might be held in a form that was more liquid.

As the second part of this chapter describes, the colonial context was completely different and led to radical change. Initially, many colonies adopted the English framework, including legal protections on land from unsecured creditors. Some colonies recruited immigrants by announcing that landowners would hold “estates of inheritance” like in England. Starting in Barbados in 1656, Massachusetts in 1675, and West New Jersey in 1682, some colonial legislatures began adopting a much more credit-friendly approach, which commodified land and slaves by treating them not as “land” in England, but as “chattel.” This meant that when unsecured creditors obtained judgments against debtors, land and slaves could be used to satisfy the debts in stream-lined court processes, without foreclosure. Other colonies, like Virginia, consciously attempted to replicate the English system.

This chapter and the next describe the complicated history as the colonies, under British oversight and imperial regulation, diverged from English property and inheritance law while laying the foundations for colonial economy and society. Until 1732, under the federal system of the British colonial regime, each colonial legislature had the authority to determine which protections from creditors, court processes, and currency policies to adopt. The next chapter describes how Parliament assumed control over creditor protections and court processes in 1732.


The Protection of Family Ownership of Land in English Law

In England, the doctrine of primogeniture was the most obvious example of the preference for maintaining estates through the generations. Under primogeniture, the eldest male heir inherited the family’s primary estate in land, thereby ensuring that it would remain concentrated in one undivided parcel.3 Primogeniture was a default rule, that is, it operated by law when there was no will, that persisted until 1925. The members of most elite families wrote wills, however, and formalized primogeniture in “settlement” agreements entered into at the time of the eldest son’s marriage. The settlement agreements often gave the primary estate in land to the eldest son and required him to make payments from the land’s income for the benefit of his mother (her dower or jointure interests as a widow), his wife (specified pin money), and his younger siblings (called “portions”) either in lump sums or in annuities.4 Settlement agreements often specified the terms of a trust describing the land that could not be sold or mortgaged, while also designating some land to be held in fee simple (the form most commonly used in the United States today, which can be sold or mortgaged5). The landowner’s interest could also be circumscribed by a will “entailing” the land, which meant that the land would descend through the family line in perpetuity, unless the owner went through a legal proceeding to remove the entail. Settlements and entails provided for wealth distribution within the family while appointing one person (typically the eldest son) as manager of the entire estate.

Historically, the English law of property was defined by stark distinctions in the treatment afforded land (real property) and personal property (chattel).6 With regard to the claims of creditors, the law maintained the cohesion of English estates and protected land from involuntary seizure in two ways. First, English law protected title ownership in land from the claims of all unsecured creditors. Second, the Court of Chancery protected land by creating procedural hurdles to foreclosure on land to satisfy secured debts and by privileging the long-term family interests in inheritance proceedings. These laws and practices are discussed below.



THE PROTECTION OF FAMILY ESTATES IN ENGLISH COURTS OF LAW

From the late thirteenth century onward in England, an unsecured creditor obtaining a judgment against a debtor in a common law court could request one of four writs of execution to enforce the judgment. First, the writ of fieri facias directed the sheriff to seize the goods and chattels of the defendant, to sell the items, and to deliver the proceeds to the plaintiff.7 Second, the writ of levari facias directed the sheriff to seize and sell the debtor’s goods and chattels, like the writ of fieri facias, but additionally imposed a lien on behalf of the creditor on the future earnings of the debtor’s land until the debt was satisfied.8

Third, in contrast to the writ of levari facias, the writ of elegit allowed for a limited tenancy in the debtor’s land.9 Blackstone described the elegit as a “speedier way for the recovery of debts” and a “benefit to a trading people.”10 Under the writ of elegit, the sheriff obtained an appraisal of the debtor’s goods and chattels, which the creditor accepted at the appraised value. If the debtor’s goods and chattels failed to satisfy the debt, the creditor acquired a tenancy of one-half of the debtor’s land for the number of years necessary to satisfy the remainder of the debt, based on a court-ordered appraisal (like a lease, with no rent).11 The debtor retained possession of half of his property, as well as “his Oxen and Beasts of his Plough,”12 presumably to ensure that he was able to fulfill his obligations to his landlord and to the King, as well as to provide for his family. A closely related but more valuable remedy could be obtained if a debtor appeared in the Merchant Court or the Staple Court to formally acknowledge his debt. These courts offered creditors the remedy of a temporary tenancy of all of the debtor’s land until the debt was satisfied (a “tenancy by extent”).13 Creditors who took possession of their debtors’ property as tenants by elegit or extent could maximize the productivity of the land during the years of their tenancy.14

Fourth, under the writ of capias ad satisfaciendum, the sheriff seized the body of the debtor for imprisonment.15 While the debtor was in prison, the creditor could not touch the debtor’s land.16 The principal use of the writ of capias ad satisfaciendum was to threaten the debtor and his family in order to encourage them to pay the debt or to provide security for the debt.17 Less frequently, a debtor would use debtors’ prison to his advantage by having a “friendly” creditor imprison him to allow his family to remain in possession of all of his land.18

Notably, none of these remedies jeopardized a landowner’s title interest (ownership) in his land and the heir’s ability to inherit it. The writ of fieri facias was limited to the debtor’s goods and chattels. The writ of levari facias allowed the creditor to take the income from land for a temporary period. The writ of elegit offered a creditor temporary possession (not ownership) in one-half (not all) of a debtor’s land. The writ of capias ad satisfaciendum put the debtor in jail, but preserved his land.

Moreover, each of these remedies was limited to the life of the debtor. The inheritance of unencumbered land was considered a birthright of the eldest son. According to the prevailing custom, when a property owner died, the unsecured creditors of the deceased instituted debt actions against the executors of the deceased’s estate.19 The executors of the estate assumed control over the deceased’s personal property, but not the land.20 The executors satisfied the debts out of the deceased’s personal property. In the absence of a will, the land immediately descended to the eldest male heir. Inherited land never came under an executor’s control.21 According to the historians Pollock and Maitland, “[T]he executor had nothing to do with the dead man’s land, the heir had nothing to do with the chattels.”22 The landed inheritance remained legally protected from all unsecured creditors, unless the deceased explicitly stated in his will that the land should be sold to pay his debts.23 If the personal property was insufficient to satisfy the debts, the unsecured creditors would simply lose the value of the remaining debts, unless the heirs and devisees felt obliged to pay the debts out of a sense of honor, or wanted to extend the ancestor’s credit line for their own purposes.24 Of course, to maintain the family credit, most landowners would want to repay their father’s debts voluntarily, but they were under no legal obligation to do so.



THE PROTECTION OF FAMILY ESTATES IN THE CHANCERY COURT

Mortgages were treated entirely differently under the law. Mortgage creditors and other secured creditors—those who extended credit on the basis of specific pledges of land as collateral, formalized by signatures and the debtors’ seals—could foreclose upon the land that was pledged.25 When landowners pledged land under a mortgage or sealed bond, they could bind themselves as well as their heirs. Before 1691, the way to bind future heirs was to explicitly state in the credit agreement that all “heirs, executors, and administrators” were responsible for the debt.26 When the generic “heirs” were made parties to the secured credit agreement, the creditor could pursue a cause of action against the heir after the debtor’s death, and the heir might be compelled to discharge the debt out of the land that he inherited. The requirement that heirs were only bound by mortgage agreements that explicitly included the heir as a party was expanded by the English courts into a broader “privilege” allowing the heir a procedural right to contest any action in which he might lose the landed inheritance. Blackstone, in describing the features of what he referred to as the “absolute” right of property, emphasized the English laws, stating that “no man shall be disinherited, nor put out of his franchises or freehold, unless he be unduly brought to answer, and be forejudged by course of law.”27

Parliament strengthened the remedies of secured creditors in a 1691 law, the Statute of Fraudulent Devises, which stated that secured creditors could pursue causes of action against heirs of deceased debtors as well as devisees, even if they were not mentioned in the secured credit agreement.28 An owner of land might write a will that devised land to a family member or non–family member.29 Under the Statute of Fraudulent Devises, attempts by the deceased to devise land that had been previously pledged as security, or attempts by the heirs or devisees to transfer that land to another party, were deemed fraudulent.30 (Interestingly, there was debate in the colonies as to whether this statute, a parliamentary law that did not reference the colonies, automatically applied.)

Secured creditors seeking to satisfy a debt with land the debtor had pledged, however, could not do so simply by bringing an action in the common law courts.31 In the early seventeenth century, the Court of Chancery determined that a mortgagor held a right to redeem the land within a reasonable period, irrespective of the actual terms of the mortgage agreement.32 The right to redeem the land was called the “equity of redemption.” (This term resembles the modern description of someone’s ownership interest as the “equity” they have in property.) Recognition of the equity of redemption meant that, in order to gain secure title in the land, the mortgagee (the lender) was required to obtain both a legal judgment in the common law courts on the debt and a separate decree of foreclosure in the Court of Chancery.33

What was the Court of Chancery? The Chancery began as an office of the Crown, charged with “keeping the great seal,” which was used to authenticate “royal grants of property, privilege, dignity or office, charters, writs and commissions.”34 It became an independent judicial institution in the fourteenth and fifteenth centuries. The common law courts were viewed as merciless and heavily formalistic. Parties began passing on to the Court of Chancery “bills addressed to the king in council, complaining of interference with the common law.”35 The Court of Chancery was able to overrule decisions of the common law courts, which it did on the basis of fairness issues (including fraud, opportunism, and conflicts of interest). Over time, the court’s jurisdiction expanded and it came to be the primary court for land law issues, trusts, and guardianship, among other things.

Chancery was known for its high costs and procedural delays. According to the historian J. H. Baker, “[f]or two centuries before Dickens wrote Bleak House, the word ‘Chancery’ had become synonymous with expense, delay and despair.”36 Actions in Chancery inevitably took a long time because the docket was large, the court did not meet continuously, and all relevant parties were given the opportunity to be heard and to appeal the court’s decisions.37 Secured creditors seeking to foreclose upon land that had been pledged as security had to contend with the claims of family members in all preexisting family settlement agreements. Settlement agreements were treated like secured credit agreements in the sense that they established prior claims against the land over subsequent creditors.38 Contending with family members who claimed under family settlement agreements was an immensely costly component of foreclosing in Chancery. Moreover, prior to obtaining a formal foreclosure in the Chancery court, and at times after the creditor obtained a foreclosure, the mortgagor was permitted to redeem the property from the mortgagee by paying the remaining amount due on the mortgage, plus interest and costs.39 These complicated procedures for foreclosure of course added costs to the process of acquiring title to land under a mortgage.

As described by the legal historian Robert W. Gordon, “while the common law promoted alienability, equity promoted dynastic preservation.”40 Chancery court judges at times exercised discretion on behalf of family members at the expense of creditors in order to pursue a policy of privileging the preservation of families’ long-term interests in land. In his study of Chancery court decisions that favored family members over creditors, Adam Hofri-Winogradow describes an example of Chancery interpreting a will as entailing land on behalf of the possible future children of a then-childless, estranged couple in their fifties (a couple not likely to have children) in order to prevent a sale of the land to pay debts.41 Chancery judges chose to preserve the family’s ownership of land when faced with language in a will that was ambiguous as to whether the land should be sold to pay debts. Moreover, Chancery judges upheld family settlement agreements that protected land when faced with creditors’ challenges to the validity of those agreements.42

Chancery’s general policy was to protect the integrity of the family estate in land whenever possible. The most prominent example of this policy was that mortgage debts, in which parcels of land were specifically pledged as collateral, were charged to the landowner’s personal property first, rather than to the land that had been pledged as security. The mortgaged land would be sold only if the personal property was insufficient to pay the debt.43 By paying mortgage debts with chattel property, Chancery reduced the encumbrances on the family land. In doing so, it privileged the heir at the expense of the deceased’s other children, who typically inherited equal portions of the deceased’s personal property after the unsecured debts were paid.44



CREDITORS’ REMEDIES AGAINST LAND IN ENGLAND

In sum, the English legal regime of the early modern era allowed land markets and mortgages but, with regard to unsecured creditors, the common law courts offered no remedy that directly threatened a family’s freehold interest in land. The integrity of estates and the inheritance of land were further protected in the Court of Chancery by its practices of recognizing the equity of redemption and of privileging landed inheritance over the interests of creditors in its proceedings.

The presence of these protections on land ownership, however, did not mean that English landowners never sold their land to satisfy unsecured debts. The most common circumstance in which family property was sold was when a landowning family’s debt became so large (possibly after accumulating over the generations) that, without a sale of land, family members were unable to access credit for resources needed to manage the remaining property.45 In addition, the threat of debtors’ prison or of the sheriff stripping away all of the family’s goods and chattels and selling them at auction also induced landowners to sell their land to pay unsecured creditors.46 Landowners whose powers to convey property were circumscribed in family settlements could petition for a private Act of Parliament to allow a sale of settled land.47 An entail could be removed through a conveyance referred to as a “common recovery.”48

In each of these circumstances, however, the law gave landowners the privilege of voluntarily choosing to sell the land, and the land was sold only on terms to which they consented. The inability of an individual unsecured creditor to force a seizure and sale of the land gave landowners important opportunities to delay the repayment of their debts. English law therefore limited the extent to which a family’s ownership interests would be subject to commercial and other financial risks. This was the legal regime that formed the foundation of the property law of the British colonies in America.


The Transformation of Property Law in Colonial America

How would this English body of law be instituted in the colonies? The charters and patents that conveyed legislative power to the colonial governments generally prohibited colonial legislatures from making laws “repugnant to” the laws of England or requiring that the enacted laws be “not contrary to but as near as conveniently may be made agreeable to the Laws, Statutes & Government of this Our Realm of England.”49 Yet, land was inevitably a different kind of asset in a colonial context where the settlers, after usurping or purchasing the land from native Americans, acquired land in a more rudimentary state. The British policy of distributing land in small headrights was merely one formal recognition of how different land was as an asset in colonial society. The English legal tradition, however, carried great weight among the colonial settlers and shaped the underlying legal regime. Moreover, many immigrants (not slaves) came to the colonies with the aspiration of owning a landed estate, which often would have been out of their reach in England.




COLONIAL CREDITORS’ REMEDIES AGAINST THE LAND PRIOR TO PARLIAMENTARY REGULATION

Not surprisingly, the originating documents and early statutes of many colonies promised adherence to the English protections to land from creditors’ claims. New York’s 1683 Charter of Liberties, for example, promised its residents that land would not be characterized as chattel property, but as “an estate of inheritance” according to the laws of England.50 The Charter explicitly stated that courts in New York had no authority to “grant out any Execucon or other writt whereby any mans Land may be sold … without the owners Consent.”51 A 1647 Connecticut statute adopted the English body of remedies, clarifying that creditors could take possession of debtors’ land only until their debts were satisfied, as under the writ of elegit.52

Indeed, several colonies adopted remedial regimes that were even more protective of land than English law in that they did not offer the writ of elegit. The absence of the writ of elegit likely reflected the fact that a temporary possessory interest in land was not a valuable remedy in the early stages of agricultural development when profits from land were low. A Virginia statute of 1705 outlined the procedures according to which sheriffs could seize either the “goods and chattels” or the body of a debtor to satisfy debts.53 Maryland statutes enacted in 1705 and 1715 limited execution to the seizure of “goods chattels and credits” to satisfy debts.54 The Maryland acts exempted from creditors’ claims property that would “deprive [debtors] of all Livelihood for the Future[, such as] Corn for necessary Maintenance, Bedding, Gun, Axe, Pot and Labourers necessary Tools, and such like Houshold-Implements and Ammunition for Subsistence.” A Jamaican statute of 1681 allowed the sheriff to seize “goods and chattels,” and if the goods and chattels were insufficient, then “negroes, working cattle, or necessary utensils,” but did not mention the writ of elegit or other claims against the land.55 In St. Kitts, the writ of elegit was not available, freehold property interests were entirely immune from the claims of unsecured creditors, and freehold property owners were exempt from arrest and placement in debtors’ prison.56

Merchants lending to residents of these colonies, however, often complained about the fact that unsecured creditors were prohibited from seizing their debtors’ land. In 1715, the Board of Trade issued a formal instruction to the governor of Jamaica directing him to persuade the legislature to introduce a remedy against the land by elegit or extent. The instruction described the lack of such a remedy as “a great prejudice to creditors and discredit to trade.”57

Others emphasized that the English legal regime threatened credit because English inheritance laws protected land from unsecured creditors when a debtor died. As an example, Robert Carter, one of the most prominent planters in Virginia, complained that he suffered the negative impact of these laws personally after lending money or goods to a Mr. Lee.58 After Lee died, Carter found that Lee’s personal property was insufficient to satisfy his debts, but that his estate included recently acquired land. Carter suspected that Lee had purchased the land to avoid paying his debts “just as Lee found himself tottering, to defraud his creditors, and to do something for his wife and children at other men’s cost.”59 In a 1720 letter to his son John, Carter described his concern about the impact on credit of applying English protections to land from unsecured creditors:


If this be law, we in the Plantations are in a very dangerous condition, for we have nothing but the merchants’ accounts for our security, and any merchant for the advancement of his family may throw all the money he has of others to purchase a real estate with; and when he’s dead his family goes into the possession of it and his claimers are without remedy.60



A 1723 letter from a Virginia factor to the Bristol merchant Isaac Hobhouse described a similar problem.61 The factor explained that the merchant would not likely be paid because the debtor’s land was devised to the debtor’s son:


Its my Opinion yt Mr Lyd’s nor yr Selves wont be half pd without ye Land could be Sold: wch wont be done by no means what ever: for its Left to ye Son of Mr Robt Baylor after ye Death of Jno Baylor: wch is a very Strong Argument for: Robt not to agree to ye Sale.62



In an effort to attract credit on better terms, however, the legislatures of some colonies offered greater protections to creditors than existed under English laws and Chancery practices. As mentioned, the colonial charters and patents typically authorized the colonial legislatures to enact laws that were “not repugnant” to the laws of England. In most cases, the “repugnancy” requirement was understood to mean that English law applied in the colonies. Colonial enactments that reformed English law for the purpose of advancing creditors’ interests were not automatically “repugnant” to English law, however, because they were consistent with another overarching and widely accepted English policy: that the role of the colonies was to advance British mercantilist economic interests.63 Moreover, colonial authorities in Britain came to accept that not all English laws and practices were appropriate to unique local conditions.64 The colonial authorities were amenable to legal reforms that responded to local needs and that advanced the interests of the colonial regime by providing greater security to English and Scottish creditors.

Some colonial legislatures made modest modifications to the English remedial regime. The legislature of New Plymouth (later part of Massachusetts), for example, enacted a law in 1633 that departed from English law by stating that if a creditor could demonstrate that a debtor had purchased land for the purpose of avoiding the payment of his unsecured debts, then the land would be available to satisfy those debts.65 The law provided, however, that notwithstanding any improper motives of the debtor in purchasing the land, if the land was found to be necessary for the subsistence of the deceased’s family, “such lands remaine to the survivors his or her heires no seizure being allowed the creditors in that case.”66 William Penn’s Charter of Liberties of 1682 included a section that departed from English law by providing generally for the liability of lands for debts. The provision protected the inheritance rights of eldest sons by stating that once a debtor had a child, the amount of land available to satisfy his debts would be limited to one-third of his holdings.67

In 1700, however, the Pennsylvania legislature radically revised its remedial regime and adopted a statute making all of a debtor’s land available to satisfy unsecured debts, even if the debtor had a child.68 Five years later, the Pennsylvania legislature apparently decided that its law subjected landowners to excessive financial risk. It enacted a new law (which, notably, became the law of the Northwest Territory in 1795) according to which, if the debt could be satisfied out of the earnings from land within seven years, then the creditor would be limited to a tenancy by elegit, that is, possession of the land for a term.69 But if an unsecured debt was so large that it could not be satisfied with seven years’ worth of earnings from the debtor’s land, the land would be sold at auction.70 The 1705 Pennsylvania statute also tried to improve the terms of secured credit within the colony by replacing mortgagors’ equitable redemption rights, recognized in equity, with a statutory redemption right, enforced in the law courts. According to the statute, the use of mortgages for the “payment of monies” was widespread, but mortgages were “no effectual security, considering how low the annual profits of tenements and improved lands are here, and the discouragements which the mortgagees meet with, by reason of the equity of redemption remaining in the mortgagers.”71 The statute allowed mortgagees to force the sale of mortgaged land no sooner than one year from the day on which a debt was owed. At the end of the year, the mortgagor or his or her “heirs, executors or administrators” were given the procedural privilege of an opportunity to contest the sale in court.72 If they could not provide an acceptable defense to the court action, the property was to be sold at auction, with a fee simple title going to the purchaser.73

What about Chancery in the colonies? In the eighteenth century, Chancery courts were established in the royal colonies (New Hampshire, New Jersey, New York, Virginia, North Carolina, South Carolina, and Georgia, as well as Massachusetts, eventually), and also in Maryland and briefly, Pennsylvania, often with the governor acting as chancellor. As the historian Stanley Katz has described, “[t]he inescapable problem of such chancery courts was that few colonial governors had either the legal training, the time, or interest to exercise judicial office adequately.”74



THE EARLY RADICAL COLONIAL TRANSFORMATION IN CREDITORS’ REMEDIES

Some colonial legislatures experimented with more fundamental changes to the English property and inheritance laws in the late seventeenth and early eighteenth centuries. In Barbados as early as 1656, land and slaves were treated as legally equivalent to chattel property in all debt collection proceedings.75 The Barbados legislature, however, appears to have changed course several times soon thereafter. In 1668, the legislature enacted a law declaring slaves to be real estate and making both slaves and land exempt from the claims of unsecured creditors.76 Then, in a reversal, a 1672 law declared that slaves would be treated as chattel and subject to the claims of unsecured creditors. Creditors of the Barbadian planters, however, complained about the exemption of land from the claims of unsecured creditors. A royal instruction of 1673 directed the Barbadian governor to “get the assembly of Barbados to reenact that law whereby all lands seized by process of law for the satisfaction of debts should be sold as formerly by outcry [auction].”77 According to the instruction, merchants extending credit suffered “great inconveniences and prejudice” in trying to recover their debts, and failing to strengthen creditors’ legal remedies would “draw certain ruin upon the place.”78 Although no statute has survived, by 1677 Barbados appears to have returned to the policy of treating both land and slaves as legally equivalent to chattel for the purpose of satisfying debts.79

Some colonial legislatures—in New England and New Jersey—also made fundamental changes to the body of English law on remedies. The legislature of West New Jersey, in 1682, enacted a law making land liable for unsecured debts if the debtor’s personal estate was found to be insufficient to satisfy the debts.80 A Massachusetts law from 1675, like the practice in Barbados and New Jersey, was revolutionary in that it explicitly permitted a creditor to take an individual’s freehold interest in land to satisfy an unsecured debt.81 The act was reenacted in 1692 with more explicit language, stating that “all lands or tenements belonging to any person … in fee simple shall stand charged with the payment of all just debts owing by such person, as well as his personal estate, and shall be liable to be taken in execution for satisfaction of the same.”82 Unlike the 1705 Pennsylvania statute, the Massachusetts law did not establish a minimum debt amount below which creditors would be unable to take debtors’ land. Other New England colonies enacted similar laws in the same period. Connecticut enacted a statute in 1702 making lands liable for debts.83 In 1718, New Hampshire adopted a statute making lands, but not houses, liable for the debts of a debtor who was alive.84 Upon the debtor’s death, however, the executor could distribute the lands and the house of the deceased debtor to his creditors.85

The New England and post-1677 Barbados practices modified English law in two important respects. First, they enabled creditors to seize a debtor’s freehold interest in land in addition to his personal property to satisfy unsecured debts. In Massachusetts after 1701, for example, the legislatively prescribed form for the writ of fieri facias directed the sheriff to seize the debtor’s “goods, chattels or lands,” instead of simply “goods and chattels.”86 The writ of elegit fell out of use entirely because title to a debtor’s land was more valuable than possession of the land. As Governor Thomas Hutchinson described in his history of Massachusettts, “[The county courts] consider[ed] real estates as mere bona, and they did not confine themselves to any rules of distribution then in use in England.… [These legal modifications were excusable] in a new plantation, where most people soon spent what little personal estate they had, in improvement upon their lands.”87

Still, the New England colonies and Barbados, unlike Pennsylvania and Delaware, imposed a unique limitation on creditors’ remedies. Lands seized in execution were not sold at public auction as chattel property ordinarily would have been; the laws in these colonies instead provided that land would be appraised and then transferred to creditors in satisfaction of their judgments. The creditors thus had to accept an in-kind remedy, not cash after an auction. Phillips v. Dean, a 1720 court case in the Plymouth County, Massachusetts Court of Common Pleas, illustrates how the Massachusetts law functioned. Joseph Phillips successfully sued Thomas Dean on a book account debt for “Sadlary Ware” and received a judgment of eight pounds, ten shillings, and nine pence, plus court costs. The court issued a writ of execution for the sheriff to satisfy the debt. Three people were appointed to appraise Dean’s land. The sheriff then put Phillips in possession of just over six acres of Dean’s land.88 Under the law, once Phillips recorded his interest in the county registry, he would have full legal title—a fee simple interest—to the land. To convey by piecemeal a six-acre parcel of an estate to satisfy a simple book account debt is a stunning contrast to English law, which privileged the integrity of estates and inheritance and created innumerable legal hurdles and fees to buffer against creditors’ claims.

The second effect of enormous significance of the New England and Barbados practices was to allow unsecured creditors priority over the heirs in the distribution of the deceased’s land in inheritance proceedings. The 1692 Massachusetts statute explicitly stated that it intended to remedy the problem that, although debtors’ houses and lands “give them credit,” some debtors are “remiss in paying of their just debts” and “others happen[] to dye before they have discharged the same.”89 The broader consequence of the 1692 law was that the inheritance of real property could no longer be viewed as an inevitable occurrence or a birthright: heirs took real property subject to the claims of all of their fathers’ unsecured creditors. Land—the inheritance—could be taken involuntarily based on highly informal obligations such as book accounts without the participation of the heir and without the landowner expressly signing a mortgage or other security agreement, a grant, or a will.

The colonial laws described thus far implicitly reveal an important feature of regulation within the British colonial regime prior to the 1732 Debt Recovery Act, described in the next chapter. Lawmaking authority relating to debt collection and creditors’ remedies was initially firmly vested in local colonial legislatures and courts. The Board of Trade and the Privy Council reviewed and modified colonial law to advance British economic interests.90 Parliament, however, initially chose not to legislate directly in the realm of legal remedies and colonial court procedures. In resolving intercolonial disputes, the Privy Council and House of Lords, which had appellate jurisdiction over litigation initiated in the colonies, applied not English law, but the relevant local colonial law. Colonial laws were overturned if they were found to be repugnant to the laws of England, but in the absence of such a ruling, colonial law prevailed.91
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Parliamentary Authority over Creditors’ Claims

THE DEBT RECOVERY ACT


Under the decentralized British colonial rule of the early eighteenth century, local colonial governments defined the treatment of property in their courts, established the remedies available to creditors, and issued their own currencies.1 In the late 1720s and 1730s, a sharp decline in the prices of both sugar and tobacco, as well as general conditions of recession throughout the Atlantic economy, transformed the relationship between the colonial legislatures and the authorities in Great Britain.2 Large numbers of colonial planters were unable to pay off debts to their factors and merchants. Such depressed economic conditions made creditors’ remedies a central issue in colonial politics. This chapter describes the history and impact of Parliament’s Debt Recovery Act of 1732, which created a legal regime strengthening creditors’ remedies against land and slaves throughout the British colonies in America and the West Indies.


Credit and the Legal Status of Slaves

Parliament enacted the Debt Recovery Act in response to concerns among English creditors that the colonists were defeating their efforts to collect on debts by invoking traditional English legal protections to land. The merchants were centrally interested in the laws of Virginia and Jamaica, where planters relied on credit to purchase an increasing supply of slave labor. With some exceptions, colonies relying heavily on slave labor to produce staple crops were more likely than other colonies to uphold the English protections to land and inheritance from unsecured creditors. In Virginia, for example, the owners of the most profitable colonial estates were seemingly replicating the social and political environment of England through their treatment of land, including protections for landownership and inheritance, and use of the fee tail. There were also economic reasons for protecting estates. According to the historian Richard Pares, “[t]he colonial legislatures were … anxious to protect plantations from being pulled to pieces for small debts, or by reason of the scarcity of the currency.”3 Landowners likely wanted to prevent the piecemeal dismantling of their estates—through the seizure of some or all of the slaves, or some of the assembled land—in order to prevent the interruption of the estates’ operations and to retain the value that could be captured only when the land was assembled in its entirety. In a characteristic eighteenth-century account, a pamphleteer described a Barbados estate as “like a looking glass which when once broke to pieces will not fetch one quarter part of what it would when kept whole and entire.”4 There are exceptions to this generalization: Barbados, for example, was a colony relying on slave labor that made land liable for debts. 5

As a general matter, however, the persistence of the English property law in many colonies in the South and West Indies may have been a policy preference that their residents could afford because creditors lent to them on the basis of annual staple crop yields. As described in the last chapter, in New England, land was often defined as a “chattel.” New England planters similarly may have feared that allowing execution on land for unsecured debts elevated their exposure to financial risk and could threaten the long-term productivity of farms, but the New England colonies had no equivalent staple crops for which they could obtain credit and suffered more severely from liquidity problems than the South.6 Most wealth in New England was held in the form of land: in 1774, 81.1% of New England wealth (capital goods) was in the form of land.7 Abolishing the distinctions between real and personal property expanded credit to New England and increased the viability of using mortgages as “currency” in the absence of other valuable chattel property that might serve as commodity money.8 Liquidity concerns were less serious in the South, where farmers produced staple crops that served as the basis for English and Scottish credit, and where the laborers—slaves—were also a valuable form of chattel property.

A second concern driving Parliament’s enactment of the Debt Recovery Act was that colonial legislatures might at any time enact laws characterizing slaves as “land” and thereby make the slaves legally immune from seizure by creditors under English law. From the moment slavery was instituted in the colonies, each colony had to create a law of slavery. An unavoidable question was how to characterize slaves within the traditional English property regime. Were slaves “land” or “chattels” (personal property)? The question was central to the inheritance of property. When the law defined slaves as “land,” under the inheritance practice of primogeniture, slaves and land would both descend to the eldest son at the death of a landowner. This kept estates intact. In contrast, if slaves were characterized as “chattel,” under primogeniture, the eldest son would inherit the land, but not the slaves.9 Rather, primogeniture called for the chattel property to be divided equally among all children after the deceased’s debts were satisfied. Yet if the eldest son inherited all the land but few slaves, the plantation would sit idle while he gathered enough funds either to purchase his father’s slaves from his siblings or to purchase new slaves. Inherited land on its own was of little value if slaves were distributed to other children.

Characterizing slaves as land under English law, however, diminished credit. If slaves were characterized as land, they would be protected from the claims of unsecured creditors both during the life of the debtor and when his estate was distributed upon his death. An additional threat to creditors was the problem described in Robert Carter’s letter, cited in the last chapter: money borrowed on an unsecured basis might be used to purchase slaves for the specific purpose of shielding wealth from the claims of creditors. In a slave economy, the effects on credit would be highly detrimental. As described in a 1727 Virginia statute, “to bind the property of slaves, so as they may not be liable to the paiment of debts, must lessen, and in process of time, may destroy the credit of the country.”10 Slaves functioned as the primary collateral for debts among the wealthy in the Southern colonies. They were valued as an investment in part because they could be sold to pay off debts more easily than was true of land.11

In order to secure slaves to the land they worked, Southern and Caribbean legislatures adopted a bifurcated approach: they characterized slaves as land for inheritance purposes, but included special provisions making slaves a form of land that could be sold to satisfy debts to unsecured creditors, even in the event of the death of the debtor.12 As an example, the 1727 Virginia act mentioned above characterized slaves as real property (land) and authorized the practice of entailing slaves to particular parcels of real property. Entailing property would ordinarily make the property immune to creditor’s claims. The 1727 act noted, however, that credit was usually extended on the basis of a debtor’s visible property, and that “the greatest part of the visible estates of the inhabitants of this colony, doth generally consist of slaves.”13 The statute therefore provided that even entailed slaves “shall be liable to be taken in execution, and sold for the satisfying and paying the just debts of the tenant in tail,” with the exception of those slaves allocated to the widow as dower.14 A 1731 Virginia opinion, Tucker v. Sweney, interpreted the statute in determining whether slaves born after the death of a debtor could be taken in execution to satisfy his debts. The judge determined that “Negroes notwithstanding the Act making them Real Estate remain in the Hands of the Ex’ors by that Act as Chatels and as such do vest in them for the payment of Debts So that in this Case they are considered no otherwise than Horses or Cattle.”15 The Virginia law is typical of the laws in other American and West Indian colonies.16 Some colonial legislatures, however, characterized slaves as land despite the negative impact that such laws might have had on credit. As described below, Jamaican lower courts were not permitted to authorize the seizure of slaves. In most colonies relying heavily on slave labor, however, unsecured creditors could claim debtors’ chattel property and slaves, but not their land.



A Perceived Need for Greater Parliamentary Regulation of Colonial Property

The Debt Recovery Act responded in particular to actions of the Virginian and Jamaican legislatures. Concern about Virginia emerged in 1727 when, in response to an instruction from England, Governor Gooch requested that the Virginia legislature enact a law allowing English creditors to seize the land of debtors who had formally declared bankruptcy in England.17 The legislature failed to provide the requested remedy but tried to placate the Board of Trade with a law reaffirming that slaves would be available to satisfy debts. English creditors then complained to the Board of Trade about a 1705 Virginia law establishing a three- to five-year statute of limitations (depending on the type of debt) for bringing a suit against a debtor.18 In 1730, the Crown repealed the Virginia statute of limitations by royal proclamation.19 The Virginia legislature enacted a new law to replace the 1705 law,20 but the new law purposefully omitted a provision of the 1705 law that was highly beneficial to creditors in Great Britain: the provision had allowed an English creditor to prove his debts by swearing to them in England, “in the court of that county where he shall reside,” or “before the governor or mayor of the place where he is.”21 By failing to reenact this provision, the Virginia legislature implicitly changed the existing policy from one in which debts could be proved in England to one requiring English creditors to produce evidence in the local colonial courts.

The complaints relating to Jamaica concerned what types of property would be available to satisfy creditors’ claims. Jamaican law adopted a unique procedural hurdle for creditors: the inferior common law courts were directed not to “intermeddle with or determine any actions whatsoever, where Titles of land or Negroes are concerned.”22 Creditors wanting to force a sale of land or slaves were required to seek relief in the Jamaica Supreme Court.23 In 1728, both houses of the Jamaican legislature passed a bill proposing a legal tender law to “oblige creditors to accept … the produce of the Island in payment of their debts” at a specified rate.24 Legal tender laws requiring creditors to accept goods at designated rates (often less than the market rate) were a popular form of debt relief legislation in the colonial era. The governor refused to assent to the law and warned the Board of Trade that the legislature had approved the bill.25

Then, as mentioned in the introduction, in August 1731, several merchants in London petitioned the Crown to respond more generally to colonial acts and practices that they complained left them either “without any remedy for the recovery of their just debts” or with remedies that were “very partiall and precarious.”26 In a subsequent memorandum detailing their concerns, the merchants complained specifically about the fact that land and houses were not liable for debts in Jamaica.27 A letter written by John Tymms, a Jamaican merchant, in September 1731, clarified that the need for a law subjecting real property to the claims of creditors derived from the fact that “[a]s it is, the principal parts of [Jamaican] estates are exempted by law from the payment of debts and negroes are frequently driven away into the woods or mountains out of the Marschall’s way.”28 Tymms added that “[t]his is an evil which prevents attempts at the better settlement of the island.”29

In response to the London merchants’ petition, the Privy Council asked the Board of Trade to review the merchants’ concerns and to advise the Crown on how to proceed. The Board of Trade drafted a report emphasizing the problems confronting creditors collecting on debts because of the laws in some of the colonies, “particularly that of Jamaica, to exempt their Houses, Lands, and Tenements, and in some Places their Negroes also, from being extended for Debt.”30 It advised the Crown of the need for a parliamentary act on remedies.31



THE DEBT RECOVERY ACT

In 1732, Parliament asserted new authority over the colonies by laying out rules expanding creditors’ abilities to seize colonial land and slaves throughout all of the British colonies in America and the West Indies. The Act for the More Easy Recovery of Debts in his Majesty’s Plantations and Colonies in America stated it was enacted to “retriev[e] … the Credit formerly given … to the Natives and Inhabitants of the … Plantations,” and to “advanc[e] … the Trade of this Kingdom.”32 The statute assured English merchants that colonial legislatures would no longer be able to defeat debt collection efforts through application of English property law. All forms of property were to be available to satisfy any type of debt. Toward this end, beginning on September 29, 1732, all “Houses, Lands, Negroes, and other Hereditaments and real Estates” were to be liable for “all just Debts, Duties and Demands, of what Nature or Kind soever.”33 These property interests—houses, lands, slaves, and others—were to be “Assets for the Satisfaction” of debts “in like Manner as Real Estates are by the Law of England liable to the Satisfaction of Debts due by Bond or other Specialty.”34 Bonds and specialties were secured credit instruments, or debts made under seal. This meant that houses, lands, and slaves would be treated as if they had been pledged as collateral in unsecured credit agreements. This provision of the statute clarified that the 1691 Statute of Fraudulent Devises—which gave secured creditors priority to a deceased’s land over the heirs and devisees—applied throughout the American and West Indian colonies both to secured creditors and to unsecured creditors.

The Debt Recovery Act also provided that houses, lands, and slaves would be “subject to the like Remedies … and Process” for seizing and selling the same for “the Satisfaction of such Debts … as Personal Estates in the colonies were liable to for seizure and sale.”35 In other words, the statute required each colony’s courthouses to use the procedures (public auction, transfers) that were already in place for selling personal property to satisfy debts to similarly sell land and slaves, even though land and slaves were of far greater value and consequence. A separate provision of the statute was equally controversial to colonists: it provided that English merchants could prove their debts and obtain judgments against colonial debtors in English courts.36

The Debt Recovery Act took from the British colonial legislatures in America and the West Indies the power to define which property would be available to satisfy unsecured debts. All forms of wealth, including slaves, land, and houses, were now available to satisfy unsecured debts. Notably, the statute was not limited to colonial debts to creditors in Britain. The language of the statute required that colonial courts apply the Act to all domestic cases.37 The Act applied only in the colonies, however; England retained its traditional protections for land until 1833, a century after the enactment of the Debt Recovery Act.38

The context of colonial rule allowed merchants in London to represent their interests to the Crown and Parliament with little input from the colonists. The primary participation by colonists in the process of enacting the Debt Recovery Act was by Virginians who fiercely opposed the Act. After learning of the proposed new law, in 1731 Virginia sent Isham Randolph as its agent to Parliament. Randolph submitted a petition to Parliament requesting a hearing on the Act.39 Randolph’s petition stated that “said bill will greatly affect the rights and propertys in the landed interest of his Majestys subjects residing in the said colony.”40 Randolph received a hearing on March 17, 1731, and voiced his opposition to the statute, but his arguments failed to persuade Parliament.



POLITICAL REACTION TO THE DEBT RECOVERY ACT

The Debt Recovery Act radically changed the legal regulation of property in New York, Maryland, North Carolina, South Carolina, Rhode Island, Virginia (for approximately a decade), and, later, Georgia and Kentucky.41 The statute was recognized as authoritative throughout New England, though the effects of the Act were more subtle in colonies that had already adopted similar laws independently. The Act did, however, have effects in New England. For example, New Hampshire’s 1718 law prevented the seizure of debtor’s houses during the life of the debtor.42 The Debt Recovery Act explicitly includes houses in its list of property to be treated as legally equivalent to chattel property for the purpose of creditors’ claims.43 In contrast, in Connecticut, for example, the Act was perceived as simply providing more formal authority for the existing practice.44

The Virginians—seemingly alone among the colonists—were immediately hostile to the statute. John Custis, Councillor of Virginia and a major planter (and Martha Washington’s father-in-law before her first husband, Daniel Custis, died in 1757), referred to the statute as “cruell and unjust” in a letter to an English merchant.45 Custis explained that he personally owed “no one in England a farthing” and locally “ha[d] many owing” him, so he had no economic motive in attacking the Act; his comments were “purely the result of [his] thoughts.”46 He expressed his astonishment that land could be sold to satisfy unsecured debts:


Y]our subjecting our Lands for book debts is contrary to ye Laws of our Mother Country; which cannot touch reall estate without a Specialty and as wee are brittish Subjects wee might reasonably expect Brittish liberty wee desire nothing else than to bee subject to ye Laws of our Mother Country but wee have great reason to think you aim at our possessions who have got most of your possessions by us; … and how ever you may flatter your selves to bee gainers by that act you will find yt you have so incensed ye Country; that you will force ym as soon as convenient to have nothing to do with you.47



Similarly, Robert Carter, who had complained about the impact of the English property exemptions on his own efforts at debt collection in a 1720 letter, expressed concern about the Debt Recovery Act when it was enacted. Now president of the Virginia Council, he stated in a letter to a merchant in England that the “Severe act of Parliament … wearing the title, for the better Recovery of Debts … has rais’d so general a fury in the Assembly that hath carryed them into measures which I heartily wish from getting out of one extreme, we may not be involv’d in another.”48 Carter stated that the “general crye” was that Virginians would rather “relye on the mercy of our Prince than … be subjected to the tyranny of the merchants who are daily encreasing their Oppressions upon us.”49

Virginia initially complied with the Act. In 1738, the Virginia General Court issued a decision holding that land could be “sold as Goods taken on a [fieri facias].”50 The court emphasized that this was the first instance of land being sold under the Debt Recovery Act.51 Nonetheless, in 1748 Virginia appears to have reversed course and opposed parliamentary authority by applying the Act only to debts involving English and Scottish creditors and not to internal debts.52


The Impact in the Colonies of the Debt Recovery Act

As mentioned in the introduction, William Knox, a leading English policy maker in the Stamp Act crisis, asserted that Parliament improved economic conditions by enacting the Debt Recovery Act, the effect of which he described as “subjecting lands and negroes in the Colonies to the payment of English book debts.”53 The Act, Knox said, “may truly be called the Palladium of Colony credit, and the English merchants’ grand security.”54 To Knox, Jamaican protections of land and slaves from creditors were perfect examples of colonial legislatures’ propensity to damage credit conditions. Similarly, Joseph Story’s Commentaries, describing American laws making land liable for debts, suggested that “the growth of the respective colonies was in no small degree affected by this circumstance.”55 Were Knox and Story correct to describe the Debt Recovery Act as a source of colonial economic growth?




LEGAL EFFECTS OF THE DEBT RECOVERY ACT IN THE COLONIES

In practice, the Debt Recovery Act had three principal effects. First, the Act required colonial courts to treat all land, houses, and slaves as legally equivalent to chattel property for the purpose of satisfying the claims of unsecured creditors. Again, according to the language of the Act, “Houses, Lands, Negroes, and other Hereditaments and real Estates” were to be liable for “all just Debts, Duties and Demands, of what Nature or Kind soever.”56 The colonial courts implemented the Act by expanding the writ of fieri facias—which traditionally authorized the sheriff to seize the goods and chattels of a debtor—to authorize the seizure of land.57

A debtor’s land remained protected from creditors in only one sense: it was typically the last asset that the sheriff was permitted to seize under colonial writs of execution. As an example, the North Carolina writs of execution enacted after the Debt Recovery Act establish a clear ranking of the types of property a sheriff could take to satisfy debts.58 The debtor’s “Personal Estate … (Slaves Excepted)” was to be taken first. If that property was insufficient to satisfy the debt, then the debtor’s “Personal Estate … including Slaves” was to be taken. The sheriff was authorized to seize the debtor’s “Lands, Tenements, Hereditaments and other real Estate” only if goods, chattels, and slaves were insufficient to satisfy the debt.59 This scheme was similar to that adopted in other colonies.

Second, the Act subordinated the interests of heirs to those of unsecured creditors at the death of a debtor.60 Many colonies interpreted the Debt Recovery Act as requiring a procedural modification whereby executors would be in charge of distributing a deceased’s land as well as personal property. Under English law, the executor marshaled only the personal property of the deceased to satisfy his or her debts. The land automatically descended to the heir, unless it was otherwise devised in the deceased’s will.61 The Debt Recovery Act, however, stated that colonial courts were to subject land to the same “Remedies … and Process … for seizing … [and] selling … [for] the Satisfaction of such Debts … as Personal Estates.”62 Thus, colonial courts had to address whether, under the Debt Recovery Act, the executor would take control over the real property when a landowner died. If so, the heirs and devisees would be vulnerable to the executor’s discretionary choices about how to satisfy the deceased’s debts. Equally important, they would be denied the traditional procedural mechanism that afforded heirs and devisees the opportunity to defend their claim to inherited land in court.63 In an 1804 opinion, Chancellor James Kent stated that, under the Debt Recovery Act, in New York land was “to be treated exactly like personal property; and it became usual to regard lands and real estates as assets in the hands of executors, and to cause them to be sold on execution against executors.”64

Third, requiring that courts use the same procedures for selling land and slaves as they would for personal property meant that land and slaves would be sold at auction in most colonies. Selling land at auction, however, raised the additional issue of whether traditional debtor redemption rights to land would be recognized after the sale. The statute explicitly stated that “Houses, Lands, Negroes, and other Hereditaments and real Estates” were subject to the Act.65 Redemption rights were interests in real property that most courts interpreted as being covered by the Act, and therefore subject to sale at an execution auction. As described in Bell v. Hill,66 a 1794 North Carolina Superior Court opinion:


[I]f a [fieri facias] issues upon a subsequent judgment, and comes to the hand of the Sheriff, and he sells the lands, the title of the vendee under such execution cannot ever afterwards be defeated—it is valid to every purpose.[] Were the law not so, it would be the most dangerous thing in the world to purchase lands at an execution sale.67



Nonetheless, it was possible for judges to interpret the Debt Recovery Act as applying only to proceedings at law. The Act did not explicitly state that it applied to proceedings in equity. Equity courts, where they existed could have found that the Act did not apply to their proceedings and that, therefore, they were entitled to recognize traditional English redemption rights.68 But colonial equity courts faced a problem: when law courts, such as the North Carolina court in Bell v. Hill, determined that all interests in real property were sold during an auction of real property at law, then on what basis could equity courts hold that some real property interest (the equitable redemption right) remained in the mortgagor after such a sale? The issue had never emerged in England because real property could not be sold pursuant to a legal writ of fieri facias. As we shall see, in most colonies (and later, states) the Debt Recovery Act led to the abolition of equitable redemption rights. The Debt Recovery Act therefore made it easier for both secured creditors and unsecured creditors to use legal process to obtain a remedy for their debts.

Slaves had been used as collateral and sold in judicially supervised auctions long before Parliament enacted the Debt Recovery Act. The Act, however, transformed local practice, which could be overturned by legislation, into an imperial mandate. As was described in the introduction, in 1806, in the first known pamphlet on slave auctions, Bryan Edwards, a member of the House of Commons, describes the practice of auctioning slaves to satisfy the slaveholder’s secured and unsecured debts as a grievance “so remorseless and tyrannical in its principle, and so dreadful in its effects,” which, “though not originally created, is now upheld and confirmed by a British act of parliament.”69 Edwards says of the Debt Recovery Act: “It was an act procured by, and passed for the benefit of British creditors; and I blush to add, that its motive and origin have sanctioned the measure, even in the opinion of men who are among the loudest of the declaimers against slavery and the slave trade.”70 After describing the horrors of the slave auction and the fact that the practice of selling slaves at auction to satisfy debts “unhappily … occurs every day,” Edwards states: “Let this statute then be totally repealed. It is injurious to the national character; it is disgraceful to humanity. Let the negroes be attached to the land, and sold with it.”71

Despite this outcry, the reality was that, in America, the provisions of the Act that required courts to treat slaves as chattel property had little additional effect because colonial legislation already required courts to treat slaves as chattel for the purpose of satisfying debts. The Act’s principal effect with regard to slaves was to eliminate the possibility that the colonial legislatures might reform their laws and allow slaves to be protected from seizure for debts.



PREDICTED ECONOMIC EFFECTS OF THE DEBT RECOVERY ACT

The legislative history suggests that the Debt Recovery Act was enacted to eliminate three principal risks facing creditors to the colonies. First, the presence of English property exemptions meant that all unsecured creditors assumed the risk that their debtors might purchase land strategically, which reduced the pool of assets from which the creditors could collect. The effect was exacerbated when the inheritance laws prevented unsecured claims against a deceased’s land. The Debt Recovery Act abolished all exemptions that allowed for such strategic behavior.

The second risk the Debt Recovery Act sought to eliminate was more specific to colonies, such as Jamaica and Virginia, where planters relied extensively on credit to purchase slaves. This was the risk that debtors might conceal their slave and other chattel assets from the officials who came to collect on behalf of creditors. If the land was protected from creditors and debtors concealed their slaves, creditors would have no effective remedy. The merchant John Tymms, for example, complained that “the principal parts of [Jamaican] estates are exempted by law from the payment of debts and negroes are frequently driven away into the woods or mountains out of the Marshall’s way.” When creditors could pursue remedies against debtors’ land, debtors’ hands were tied. It is likely that, faced with losing their land, they handed over their slaves. In colonies heavily reliant on slave labor, the Debt Recovery Act likely led to greater seizure of slaves for debt satisfaction purposes.

The third risk eliminated by the Debt Recovery Act was the possibility that colonial legislatures might enact debt relief legislation that would hurt creditors’ interests. The Act created greater security both by overriding specific colonial laws that protected assets or inheritance from creditors and by taking away from the colonial legislatures legal authority over creditors’ remedies and debt collection processes. By enacting a broad uniform rule, applicable throughout all of the British colonies in America and the West Indies, the colonial authorities prevented such legislation.72

In addition to eliminating these risks, the Act lowered the costs to creditors of obtaining a legal remedy when debtors defaulted on their debts. Under the traditional English remedies, an unsecured creditor who, say, applied for a writ of levari facias to impose a lien upon earnings of a debtor’s land might have had to wait years for the debt to be paid off. In contrast, under the regime of the Debt Recovery Act, a creditor could use legal process to force a sale of all of a debtor’s real and personal property in a short period of time, either during the debtor’s life or after the debtor died.73

Moreover, as described, English equity court procedures imposed costs on mortgagees seizing real property upon default of a mortgage agreement. Abolishing rights of redemption vastly reduced the costs secured creditors faced in seizing debtors’ land.74 On the margin, a creditor is likely to pass the costs of collection to the debtor in the form of higher interest rates. The principal economic effects of the Debt Recovery Act were likely to be lower interest rates on both secured and unsecured credit75 and expanded land markets.

Did the Debt Recovery Act in fact improve credit markets in the colonies? The clearest example of contemporaries’ perceptions of the Act’s economic effect is a statute enacted in 1739 in Jamaica that explicitly responded to the Debt Recovery Act. The Jamaican statute lowered the legal interest, or usury rate, by 20%.76 It stated that “[w]hereas by an act of parliament … entitled, ‘An act for the more easy recovery of debts in his majesty’s plantations and colonies in America,’ creditors in the colonies are secured [in] their debts in a more ample manner than when interest was established in this island at [10% per year],” it was appropriate that in all “mortgages, bonds, and other specialities,” the legal interest rate be reduced to “eight pounds for the forbearance of one hundred pounds for a year.”77 A 20% decline in the interest rate—spread out over thousands of secured transactions—would have had significant effects on imports and credit available for productive investment.

The Jamaican usury law is strong evidence that contemporaries believed the Debt Recovery Act “secured [creditors’] debts in a more ample manner,” but statutes establishing maximum legal rates of interest were not always complied with when the legal interest rate differed substantially from the market interest rate. Moreover, in the colonial period, “interest rates” were likely to be expressed most often in terms of import levels. When creditors felt more secure about repayment, they would allow colonists to import more goods on the basis of the annual crop yields, and perhaps for a longer term.78 Pinpointing the precise economic effect of the Debt Recovery Act by means of economic growth data or data on imports to the colonies is difficult, however, because economic trends such as import levels were affected by many different variables. These included conditions in the English and European markets for goods like tobacco, wheat, and rice; crop production, which depends on the weather; productivity advances; and, equally important, economic events in Great Britain, Europe, and Africa.

Moreover, the Debt Recovery Act was enacted during a period of economic recession, so the immediate economic effects are difficult to disaggregate from the growth one would expect in the aftermath of a recession. It is well known, however, that a period of great colonial economic expansion, driven by credit, began in the 1740s. The terms upon which credit was extended appear to have improved considerably in the period after the enactment of the Debt Recovery Act, as reported in studies not addressing the Act. For example, the economic historian Marc Egnal examined advertisements in the Virginia Gazette and found that “[i]n the 1730s the typical advertisement for land or slaves demanded payment in cash.”79 By the 1760s, similar advertisements offered credit terms of a year or more.80 Egnal adds that “[s]tatistical series and planter correspondence illustrate the strong growth of credit after the 1740s.”81 Customs records reveal that imports to the colonies from England increased steadily from the 1730s and 1740s through the end of the colonial period.82 For example, the colonies imported from England approximately £530,000 (pounds sterling) in goods in 1732, the year that the Debt Recovery Act was enacted, and more than double that amount, approximately £1,230,000, by 1749.83 Over this period, colonial factors became willing to accept bills of exchange drawn for longer periods of time.84 The terms of trade—the quantity of an imported good that could be purchased with a given unit of a colonial good—improved dramatically during the same period.85 These imports led to increases in the standard of living and what historians such as T. H. Breen have referred to as a “consumer revolution” and an “empire of goods” by the 1750s.86

Slave imports expanded during the same period.87 Although import levels and credit terms to the colonies were determined by many different economic factors, data on this expansion of slave imports in Virginia provide the best evidence of an immediate and direct effect of the enactment of the Debt Recovery Act in 1732. Slave imports to Virginia equaled 276 in 1730 and 184 in 1731; rising to 1,291 in 1732; and from 1733 to 1737, the numbers rose to 1,720, 1,587, 2,104, 3,222, and 2,174, respectively.88 These data are not conclusive evidence that the Debt Recovery Act had important economic effects on colonial America, but they are suggestive of the effects. In a brief discussion of the Debt Recovery Act, the historian Jacob Price speculates that “the credit-based slave trade in many colonies could and did expand significantly in the ensuing decades” after the Act became effective.89

The Debt Recovery Act also likely expanded the market for land in America, although this result is difficult to measure. With respect to both unsecured and secured credit, courts in America could order judicial sales of real property (or in New England, in-kind transfers to creditors) with far greater ease. These court-ordered sales meant that more land was placed into circulation.

Foreclosure sales would not, however, represent the full extent of the impact of the Act on property markets. When the law offers all creditors the remedy of judicial sale of debtors’ property, debtors are likely to be far more willing to sell the land, or some part of it, to satisfy their debts in advance of such a sale. Indeed, one would expect that, in most instances, debtors who owned land would choose to sell it separately to pay off creditors or to settle with their creditors outside of the court system, rather than endure a foreclosure sale. By selling separately or settling with creditors, debtors would avoid expensive court costs, lawyers’ fees, and other transaction costs in the court-ordered auction process.90 Changing the default rule to one permitting unsecured creditors to seize land would lead to an increase in voluntary sales of property.



THE DEBT RECOVERY ACT AND THE POLITICS OF EMPIRE

The Debt Recovery Act was an important parliamentary regulation of internal colonial affairs. The British colonial authorities viewed the Act as exemplifying the economic advantage of parliamentary oversight of colonial legislation. As the colonists became increasingly hostile toward parliamentary regulation and taxation during the 1760s, the question emerged as to how to interpret the Debt Recovery Act as a precedent. The Stamp Act91 was resented, in part, because it represented taxation upon internal colonial matters and did not merely regulate external trade, which colonists accepted as within the scope of parliamentary authority. In a 1765 pamphlet responding to the Stamp Act crisis, William Knox argued that the Debt Recovery Act had severely impinged upon central liberties inherent in English common and statutory law.92 Knox’s motive was to make the Stamp Act seem less interventionist by comparison. According to Knox:


[The Debt Recovery Act] abrogates so much of the common law as relates to descents of freeholds in America, takes from the son the right of inheritance in the lands the crown had granted to the father, and his heirs in absolute fee, makes them assets, and applies them to the payment of debts and accounts contracted by the father without the participation of the son.… [T]he power of parliament having been exercised to take away the lands of the people in America, (the most sacred part of any man’s property) and dispose of them for the use of private persons, inhabitants of Great Britain, [who can] question the parliament’s having sufficient jurisdiction to take away a small part of the products of those lands, and apply it to the public service?93



Alexander Hamilton later reflected upon the Debt Recovery Act as an exercise of parliamentary power that exceeded the bounds of legislative authority to which the colonists should have submitted. In his Practice Manual of the early 1780s (a manual he drafted about the operation of legal process in New York State, and the first legal treatise of American state law), Hamilton states:


The English [fieri facias] affected only Chattels ours the Real Estate equally; this Extension of it was by Act of Parliament of Geo: 2d. particularly made for this Country, a memorable Statute & which Admitted more then our Legislature ought to have assented to; it was one of the Highest Acts of Legislature that one Country could exercise over another.94



It appears that Hamilton intended to emphasize that the Debt Recovery Act was a regrettable precedent for parliamentary regulation: it might have empowered Parliament to enact the offensive statutes leading to the American Revolution (such as the Stamp Act and the Townshend Act95). His description of the Debt Recovery Act as “one of the Highest Acts of Legislature,” however, also reveals the importance placed upon creditors’ remedies as a matter of economic, social, and political concern in the founding era. As we shall see, the new states were highly protective of their right to legislate in the area of creditors’ remedies and were unwilling to cede authority to the federal government in the way that the colonies had, through tacit acceptance, ceded authority to Parliament and the Board of Trade in the colonial era.
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Managing Risk through Property

THE FEE TAIL


The Debt Recovery Act of 1732 mandated that throughout the British colonies all land, houses, and slaves would be available to be seized by creditors in the course of pursuing debt claims.1 This law and similar laws previously enacted by individual colonies created a regime where a creditor had the power to use the courts to gain title to a debtor’s land or slaves for even a small, unsecured debt, and where creditors would take precedence over heirs in inheritance proceedings. As a consequence, after 1732 in the British American colonies, colonists had access to credit on better terms, but were also exposed to greater financial risk.

The colonial economic world was marked by vast webs of debt. During periods of economic recession, debtors struggled to pay their creditors and creditors initiated litigation against debtors, often with a snowball effect due to the extent of mutual indebtedness within communities. The colonial economy was growing, but in a world of seemingly endless economic cycles, ricocheting back and forth from times of prosperity to times of recession and liquidity crises, the absence of legal protections from creditors made the population far more vulnerable to losing land and homes.

The situation for slaves was worse. Their owners’ indebtedness in a world of financial cycles made slaves highly vulnerable to seizure or sale to satisfy debts. A creditor could use the process of law to have the court physically seize a slave and auction off that person for money to reimburse the creditor. More likely, the owner would preempt this process by negotiating with creditors to hand over slaves to satisfy his debts. Slaves were desirable to creditors because of their mobility and because slave markets were more liquid than land markets. The vulnerability of slaves to sale to satisfy creditors’ claims, including individual slave children and mothers and fathers, was a particularly brutal hallmark of American slavery.

What legal mechanisms were available in colonial America to protect property from financial risk? How did these mechanisms impact the law of credit? This chapter describes how the legal device of holding property in fee tail was used in some colonies as a means of designating some forms of property as outside the reach of creditors. Historical scholarship on the fee tail during the colonial period has typically looked backward from the founding era, when states’ decisions to abolish the fee tail became a symbol of the power of republican ideology and its hostility to legal forms that might support an aristocracy.2 This chapter looks at the fee tail through a different lens: as a legal means to reduce risk.


The Fee Tail as a Way to Shield Property from Creditors

The basic form of ownership of land recognized in the United States is referred to as “fee simple absolute,” or “fee simple.” Fee simple ownership carries with it the right to sell, pledge as collateral, give, devise in a will, and use the land. In past centuries, the “fee tail” was an alternative form in which to own land. Landowners could put land in the form of fee tail by deed (during the property owner’s life) or by a will (at the owner’s death).3 Fee tail or “entailed” property had several principal qualities. When the owner of entailed property died, the property automatically descended to the eldest living male son. In the event there were no sons, the entailed property was inherited by all daughters jointly. (They were referred to as co-parceners.4) Although it was much more common for sons to inherit land, a landowner could devise land in fee tail to both men and women in the family. If a daughter inherited land in fee tail, at her death it would go to her eldest son. When property was held in fee tail, it was protected from the claims of any creditors. Conveyances and mortgages of entailed land were ineffective.5

Historians currently lack a clear picture of how widely the fee tail was used in the British American colonies; the historical evidence suggests that it was in regular use in the wealthier areas of colonial Virginia and North Carolina, and possibly New York, that it was uncommon in the Middle Atlantic colonies, that it was rare in New England, and perhaps nonexistent in South Carolina.6 By exposing land to unsecured creditors’ claims, the Debt Recovery Act may have encouraged the use of the fee tail in Virginia and a small number of other colonies after 1732 as the principal way to shelter assets.

In addition to other historical research, this chapter examines the private acts of the Virginia legislature removing or “docking” the entail on land or slaves; there were 133 private acts of the legislature removing entails between 1711 and 1773.7 Removing or docking the entail converted the land or slaves to fee simple, which meant it could be sold. Virginia, along with North Carolina and Barbados, adopted the unusual requirement that owners in fee tail had to petition the legislature for a private act “docking” or removing the entail.8 The private acts of the legislature in Virginia reveal insights about the terms of the wills that put property in fee tail and the petitioners’ explanations for why they wanted the entail removed. They also offer information about who was inheriting land in fee tail: for example, twenty-six of the 133 private acts related to entailed land held by women.

The Virginia petitions reveal that the entail allowed landowners to diversify asset holdings. Thus, some land was kept alienable or as security for credit (fee simple land), whereas other land was maintained free of the risk of foreclosure (the entailed land). For example, a petition to the Virginia legislature in 1769 mentions a will devising lands to his son in fee simple “that if he thought proper, he might sell and dispose of the same toward the payment of a debt” and separately devises other land in fee tail, which would be immune from creditors’ claims and kept within the family line.9 After the Debt Recovery Act of 1732, entailed lands remained as islands of protected wealth.

Under normal circumstances, debtors have strong incentives to pay their debts. Debtors who fail to repay debts presumably will lose access to further credit. Those who owned land in fee tail and had large debts were likely to feel pressure to remove the entail to sell property to pay their creditors. So was it truly a protection? The Virginia petititions reveal that the main protection was timing: converting fee tail property to fee simple took place at the discretion of the fee tail owner. The fee tail thus provided protection during periods of temporary hardship, such as periods of severe recession, bad weather, or plant diseases affecting crop yields, or after accidents or deaths that reduced the family’s income stream. In those circumstances, it served as a buffer against the loss of property through involuntary process of law.

In Virginia, the fee tail shielded assets from creditors’ claims, often for decades, before the creditors closed in. By means of a will drafted in 1726, Benjamin Harrison inherited an 1,800-acre parcel, Joseph’s Swamp, in fee tail as well as “other tracts of land, slaves, stock, and other personal estate” in fee simple.10 Benjamin died in 1758, leaving his estate to his son. The Virginia legislature removed the entail on Joseph’s Swamp in 1764, and the petition explained that his father had lost all of the fee simple property to creditors. His father, “in his lifetime contracted several debts, for the payment of which all his lands in fee simple, slaves, stocks, and other personal estate, were taken in execution, and sold.” Benjamin’s son explained that because the slaves had all been taken to satisfy debts, “for want of negroes and stock to cultivate the same [Joseph’s Swamp is] of little use or profit.”11 As this case illustrates, the entailed land was shielded from creditors, in contrast to the other assets, until Benjamin’s son petitioned to voluntarily remove the entail. This example also illustrates a central theme in the Virginia private acts to remove entails: the petitioners often expressed that their plantations were unproductive because they lacked slaves and needed to sell entailed land to buy slaves; or that they owned slaves and needed to sell entailed land to pay off creditors threatening to seize their slaves.

The act relating to John Spotswood’s petition of 1764, for example, explains that he wanted to save his slaves from creditors by removing the entail on a factory for casting pig iron he had inherited. The slaves may have been skilled iron workers.12 Spotswood explained that under his father’s will he owed his sisters £2,000 sterling each plus interest and, “not being able to borrow money on the security of his [fee tail] lands to discharge the same,” he took out loans by means of bills of exchange on British creditors: “to gain time, and devise some means of raising the money so recovered of him, which bills were returned protested, and now remain unsatisfied, besides which several creditors of [his father] having obtained judgments for their debts, to ascertain the same, forbore to sue out executions thereupon, and are yet unpaid such debts.”13 Similarly, a 1766 petition noted that Nathaniel West Dandridge was “possessed of sundry other slaves, as his absolute property, and being indebted in large sums of money, must sell those slaves, or they will be taken in execution, and sold for the payment of his debts, … unless he can be allowed to sell part of the [entailed] lands to enable him to pay his debts.”14 In each of these examples, the entailed land was shielded from creditors until the time when the owner chose to file a petition.

In Virginia, the loss of all other assets and the need to remove the entail to reorganize the family finances was a common justification for removing entails. A private act of 1734, for example, removed the entail on land so that “Anne and Elizabeth, and their poor families, may hereafter be comfortably subsisted,” noting that they were “all in miserable circumstances.”15 A 1762 private act emphasized that the entailed land in question “is very barren, and yields but a small profit.”16 An act removing John Gregg’s entail described his fee simple land, slaves, and personal estate as “insufficient for the payment of his debts” and the fee tail land as “very barren and poor.”17 Anna and John Armistead’s petition requested that the entail be removed from Anna’s land because otherwise “the slaves given [Anna’s son John] by his father should be sold to pay [debts], which if sufficient for that purpose would render the remainder of his lands of little or no benefit to him.”18 The act removing the entail on Harry Beverley’s land stated that he had to sell the fee tail lands, which “for want of slaves to work them are rather a burden,” and by selling entailed land, “Harry may be enabled to support his family, and make provision for his younger children, and the estate will descend to the heir in a more profitable state.”19 Anne Hall petitioned to have the entail removed on land “for want of slaves.”20 James Roscow petitioned to remove the entail on land in order to purchase slaves, explaining that his problem was “having no slaves to cultivate” the entailed land.21 Again, these types of cases, where the slaves had either been sold or taken to pay debts, and where the land might be barren, dominate the petitions.22

It was possible to lease entailed land and gain the rents as income, but these leases faced an uncertainty: the lease would terminate immediately at the death of the present owner. A 1765 Virginia law addressed the detrimental effect of the fee tail on the rental market for land, noting that “many large tracts of entailed lands remain uncultivated, the owners not having slaves to work them, and no persons inclining to take leases of such lands, because those leases are thought to be valid no longer than during the life of the tenants in taille.”23 The Act held all leases good for terms of up to twenty-one years, regardless of whether fee tail owners died during the lease period.

An incident involving the legislature of Antigua demonstrates the entail’s role as a wealth-shielding device in trans-Atlantic credit relationships. Pursuing an unusual course of action that violated English law, a London creditor persuaded the legislature of Antigua to remove the entail on one of his debtors’ estates, making the land available for him to seize by process of law. The governor of Antigua wrote to the Board of Trade requesting that it disallow the legislature’s private act, rightly noting that this was an unprecedented use of legislative authority. According to the governor,


[T]he method [of barring the entail] is very common, but the manner of obtaining it most extraordinary and unprecedented, for it is passed upon the application of a creditor to a person who never had a title to this estate; … I apprehend there can be no instance shewn where any legislature ever interposed so far as to divest a tenant in tail and barr his issue … unless it had been upon his own application or he had been privy or consenting to it.… This is in my apprehension so extraordinary a stretch of power in the Legislature, for it is actually taking upon themselves to convey away the estates of the planters to whom they please, that it ought to meet with the utmost discountenance from your Lordships.24



In this exceptional case, the Antiguan legislature removed the entail to benefit a creditor without the owner’s consent. The governor’s letter reveals, however, that under English law, the debtor holding entailed land should have voluntarily petitioned to remove the entail. The legal protections to entailed land offered in the common law courts provided a buffer against short-term and unforeseen financial problems.



THE ENTAIL, SLAVES, AND CREDIT MARKETS IN VIRGINIA

Perhaps the most explicit example of the connection between the entail, wealth shielding, and credit markets arose in the Southern colonies in the determination of whether to characterize slaves as “real property” (land) or as “chattel property.” As mentioned in chapter 4, in 1727, the Virginia legislature enacted a statute allowing slaves to be entailed for the purposes of inheritance, that is, to “preserve slaves for the use and benefit of such persons to whom lands and tenements descend … for the better improvement of the same.”25 To enhance credit, however, the law clarified that entailed slaves could be taken to satisfy creditors’ claims. This bifurcated approach—considering slaves as land for inheritance, but as chattel property with regard to creditors—is similar to the laws in other American and West Indian colonies.26

In the late 1740s, the Governor’s Council, along with the House of Burgesses, the representative assembly, tried to repeal the 1727 act in order to abolish the fee tail for slaves completely. The Board of Trade disallowed the repeal, with no explanation. Why did Virginians want to end entailing slaves? The council and House of Burgesses drafted a report for the Board of Trade in England explaining the problems brought about by entailing slaves. The report emphasizes the inefficiency of having a plantation’s slave population expand but remain “annexed” to the same plot of land; the profitability of moving slaves to new, uncultivated land; and the weaknesses of existing institutions to properly notify creditors as to the status of the “collateral” upon which they might extend credit. In the language of the report:


[The Assembly] saw that slaves could not be kept on lands to which they were annexed without manifest prejudice to the tenant in tail. Because over time they overstocked the plantations and often the tenant was the proprietor of fee simple land, much fitter for cultivation than his intailed lands, where he could work his slaves to a much greater advantage. But on the other hand, the frequent removing and settling them on other lands in other counties and parts of the colony, far distant from the county court, where the deeds or wills which annexed them were recorded, and the intail lands lay; the confusion occasioned by their mixture with fee simple slaves of the same name and sex, and belonging to the same owner; the uncertainty of distinguishing one from another, after several generations, no register of their genealogy being kept, and none of them having surnames, were great mischiefs to purchasers, strangers and creditors, who were often unavoidably deceived in their purchases, and hindered in the recovery of their just debts. It also lessened the credit of the country; it being dangerous for the merchants of Great Britain to trust possessors of many slaves for fear that the slaves may be intailed. And should credit be destroyed in a trading country, as ours might be properly called, the consequence might be fatal.27



In the report, “merchants of Great Britain” must be reassured, because an unwillingness on their part to extend credit would hurt the slave economy. The report emphasized that:


Virginia estates are attended with a certain large and yearly expence in furnishing these slaves with cloathing, food, and tools, paying their public poll taxes, and the quit rents of the lands. The profits arising from the crops of tobacco, and indian corn, are precarious, and often destroyed by gusts, droughts, and other casualties. But in such cases if the master cannot be trusted for necessaries, till he makes another crop, himself, family, slaves, and stocks, must be in miserable and starving circumstances.28



Because the Board of Trade disallowed the 1748 statute, the legal status of slaves as both land and chattel property remained in place until after Independence.


Barring Entails under English Law

In contrast to Virginia, which required a private act of the legislatures to remove entails, under English law going as far back as the fifteenth century, owners of entailed land could convert the land to fee simple with the help of lawyers.29 The most widely used process to remove an entail was the “common recovery,” which involved a complex series of conveyances.30 The process was formalized and recorded by a court judgment in favor of the new owner of the land, who held the land in fee simple, free of the entail.31 James Kent’s 1830 treatise describing English and American practice states, “A common recovery removes all limitations upon an estate tail, and an absolute, unfettered, pure fee simple, passes as the legal effect and operation of a common recovery.”32 The common recovery involved compensating lawyers and others, but it was available to anyone. The other mechanism for removing an entail, obtaining a private act of Parliament, was more arduous and costly.

Because the entail could be removed, members of the English landed elite relied on different legal devices to secure land more permanently within their families. As described in chapter 3, many estates in England were bound by “strict settlements.” The entail was often used in association with a family settlement agreement entered into at the time of a marriage that established charges on the land for the landowner’s mother, wife, or younger siblings.33 These commitments of income and trust devices, which the equity courts upheld, were far more powerful restraints than bare entails on landowners’ abilities to subsequently sell or mortgage land.




IMPORTING THE COMMON RECOVERY TO THE COLONIES

In colonial America, in contrast to England, family settlements and strict settlements had far less impact on land use.34 The flexibility of the entail was viewed as a remedy for any disadvantages that recognizing entails might otherwise have. A 1750 Pennsylvania statute confirming the validity of common recoveries in the colony, for example, stated that: “[T]he entailing of estates within this province without a provision by law for barring them would introduce perpetuities, prevent the improvement of such estates, disable the tenants-in-tail to make provision for the younger branches of their families, prove of general detriment to the province and be attended with manifold inconveniencies.”35 According to the preamble, the availability of the common recovery ensured that the entail would not conflict with the “improvement of … estates,” suggesting that the entail could be removed either for the land to be used as leverage for credit—providing the funds for the improvements—or simply to provide incentives to invest in and develop the property. Allowing owners to bar entails in order to “make provision” for the younger members of their families suggests that the entail might be removed to give or devise land to a child other than the eldest son.

The flexibility underlying the Pennsylvania approach was common throughout the Mid-Atlantic and New England colonies. James Sullivan’s 1801 treatise, History of Land Titles in Massachusetts, states that “Before the revolution, the [fee tail] was easily overturned by a common recovery.”36 A Maryland statute of 1782 notes that “common recoveries are considered as a mode of conveyance by which tenants in tail are enabled to convey and dispose of their lands and tenements.”37 Similarly, a New Jersey statute of 1784 notes that heirs can “su[e] out Recoveries, in order to dock … Entails.”38 Alexander Hamilton’s legal papers provide an example of Kilian Van Rensselaer, who created an entailed estate inter vivos by conveying land in fee tail to his brother Henry in 1704. Henry’s eldest son John inherited the property and docked the entail by common recovery in 1763. Then, in 1783, John drafted a will that left the property in tail to his grandson (which proved ineffective because New York had abolished the entail after the Revolution).39 In this case, the entail remained on the land for fifty-nine years, but the common recovery process was available to the family when they chose to procure it.



REMOVING ENTAILS BY PRIVATE ACTS OF THE LEGISLATURE

Unlike Pennsylvania and other colonies, however, the legislatures of Virginia and North Carolina, and islands such as Barbados and Antigua, diverged from English law and required private acts of the legislature to bar an entail.40 Why did some colonies adopt the legislative approval process? The colonies had few lawyers, and there were problems with importing English law in the absence of a sophisticated legal culture.41 In 1727, the governor of Antigua explained to the English Board of Trade that, in reference to common recoveries (likely because of the lack of lawyers), “no method of that sort was ever put into practice” and “the Legislature very wisely and politickly considering the inconveniences that might arise from the want of it in a trading country, instituted the method of cutting off entails by private Acts of Assembly.”42

The most likely explanation for reliance upon the legislative approval process in Virginia and North Carolina, however, is that the legislatures in these colonies determined that legislative approval provided advantages to local landowners. An act of the legislature established the strongest form of security that the removal of the entail would be free from later challenge. In addition, moving to the legislative approval process shifted conveyancing law away from the privacy norm that governed conveyancing practices in England: An act of the legislature widely publicized the removal of the entail. The legislative acts barring entails notified the creditor communities both locally and in London about status changes in colonial estates because the legislative acts of the colonies choosing this approach were subject to review and approval by the Board of Trade in London.43 Creditors were likely to value information relating to whether the entail on their debtors’ land had (or, equally important, had not) been removed, because removal signaled a landowner’s desire to sell or mortgage the property. Thus, legislative approval provided certainty and publicity to the barring of an entail.

The colonies adopting a legislative approval process to bar entails took two distinct approaches. In 1677, the Barbados legislature enacted a statute to “enable every tenant in tail to bar the issue in tail.”44 The Barbados statute books are filled with private acts to bar entails, for the purpose of selling the property for cash or mortgaging it. As an example, in 1717 the legislature passed a private act to dock the entail on five properties and slaves inherited in tail by “Martha Lenoir … Daughter and Heir of William Cragg, … Merchant, deceas’d.” According to the act, upon examination Martha explained that “she is very desirous to have the Entail on the said Land … and Negro Slaves, docked and barred, to the end that the same may be sold, and the Money arising by such Sale, placed out and improved for the better Increase of the said Martha’s Fortune.”45 The act held that “the said Martha Lenoir shall be adjudged and taken to be seized thereof, as of a good, pure, absolute, and indefeasible Estate of Inheritance in Fee Simple.”46 As another example, in 1715, the legislature passed “An Act to Dock the Entail … and to enable George Nicholas, Esq., and Susannah his Wife, to mortgage or sell the same, with the Negroes thereto belonging.”47

Interestingly, docking the entail to allow Martha Lenoir to sell her land and slaves to increase her “Fortune” suggests a lack of regard for securing property within her family line to the benefit of male heirs. As a general matter, the Barbados private acts seem entirely routine.48 The approach toward entails of the Barbados legislature is typical of the West Indies. The correspondence between the Board of Trade and the other West Indian colonies, for example, is riddled with references to colonial acts barring entails.49 The Board of Trade typically rubber-stamped these acts.



VIRGINIA’S PROTECTION OF THE RIGHTS OF HEIRS

In the early eighteenth century, the Virginia legislature departed from English law and adopted an unwritten rule that it would only approve petitions to bar an entail when the landowner simultaneously agreed to entail other land or slaves of equal or greater value. In practice, this unwritten rule meant that entails could not be barred to disinherit the heir or for the purpose of acquiring credit or cash to use generally. Although the precise origins of this approach in Virginia are obscure, it may have been modeled on the strict entail law of Scotland (criticized by Adam Smith in The Wealth of Nations).50

The equal value limitation of the Virginia legislature only allowed landowners to remove entails when they committed to entailing other land or slaves of the same value. As an example, in 1765, the Virginia legislature docked (removed) the entail on lands held by John Gregg to allow him to pay off his taxes, but then required he buy other land and slaves that would be held in fee tail. The legislature explained that the justification of the act was that:


the lands … together with all his slaves and personal estate, were insufficient for the payment of the [testator’s] debts, and the maintenance and education of his children, … [and have] become rather a burthen to him than of any real benefit or advantage, and are moreover very barren and poor, and in arrears to the lord proprietor … for many years quitrents, which he is utterly unable to pay … it would be greatly to the advantage of the said John Gregg the son, and the heir of his body, if he was permitted to sell the said entailed lands [and purchase] other lands fitter for cultivation, and the residue, after discharging the quitrents

… in slaves to be annexed to the lands so to be purchased, and to descend, pass, and go therewith, to the heirs of the body of the said John Gregg.51



As a similar example, in 1764, the Virginia legislature docked the entail on lands held by William Cary, explaining that “the said William Cary having no slaves to work the said land the same is of little profit to him, and it hath been represented to this assembly that it will be for the benefit of the said William Cary, and his issue, to sell the said entailed lands, and lay out the money in the purchase of other lands and slaves, to be settled to the same uses”52 (settled meant entailed). Again, this “strict” version of the entail differed greatly from English law and the law of most other colonies. Although the Virginia private acts that docked entails describe landowners in circumstances that appear financially tenuous, the strict form of the entail adopted in Virginia, and replicated later in North Carolina, potentially could lock property within elite families through the generations.

There were, however, two ways that tenants in tail could avoid Virginia’s strict system of entail. The first was by petitioning the legislature to convert assets held in land into wealth held in the form of slaves (such as in the private act docking the entail on William Cary’s land, described previously). The second was under a statute enacted in 1734, described in the next section, which allowed owners of small plots to bar the entail at a low cost. When entailed land was sold and the profits were used to purchase slaves in tail, those profits were converted into an asset with no immunity from creditors. The tenant in tail might then strategically defeat the interests of the next male heir by borrowing against the value of the slaves. As stated in a 1748 report from the Virginia legislature to the Board of Trade, “an unthrifty or designing tenant, by running in debt or borrowing money, and then confessing judgment, and getting his creditors to sue out executions against the intailed slaves, might defeat their settlement [on the next heir].”53

Examining the 133 private acts to remove entails in Virginia reveals that twenty-five of the acts removed an entail on land in return for a commitment to entail slaves of equal value.54 Forty-seven of the acts removed an entail on land on condition that new land and slaves were entailed. The overall effect of these acts (constituting 54% of the total) was to increase the amount of wealth held in the form of slaves (exposed to creditors) in relation to the wealth held in land (shielded from creditors). There was only one petition to remove the entail on slaves, for the purpose of selling them to buy land.55 In addition, in fourteen cases of extreme hardship, the Virginia legislature allowed the petitioner to sell entailed land for cash to pay off debts, bringing the total number of moving assets into a more liquid form to 86% or 64.7%.


The Entail, Small Estates, and Female Owners of Slaves and Land

The prevailing view that the entail was a legal device used to perpetuate a propertied ruling elite presupposes that the entail was used primarily on large estates that descended through a line of eldest male heirs. In contrast, the evidence suggests that small landowners used the entail to shield wealth from creditors, and that estates in fee tail were frequently owned by women in colonial America.




THE ENTAIL AND SMALL ESTATES

As early as the mid-seventeenth century, property law reformers in England proposed ways to make the law of fee tail more responsive to the needs of owners of small estates. The most frequently proposed reform involved lowering the cost of removing the entail. John Cook wrote in 1651 that “a poore Farmer, or Cottager might leave some small portions to his yonger Children without paying one or two yeares purchase for the charge of a fine and recovery, what an ease might this be to men of small estates to passe them from one to another, and to cut off Intailes by a deed in writing without so much solemnitie and expence.”56 Similarly, in a 1694 treatise, Matthew Hale complained that removing an entail on 1 acre of land cost 50 s and proposed reducing this cost to 10 s.57 That Hale would include in his treatise concerns about entails on 1-acre parcels suggests that they were in use by small English landowners, not just the owners of the larger estates. It is perhaps not surprising that the English enclosure movement of the late eighteenth century took place primarily by means of private parliamentary acts that removed entails.58

Virginia is the British American colony historians most frequently invoke to illustrate how the fee tail perpetuated a landed elite in the colonies. Nonetheless, Jefferson’s 1776 Virginia Act abolishing the fee tail gave as one justification that “the method of defeating such estates, when of small value, was burthensome to the publick, and also to individuals.”59 Earlier, in 1734, the Virginia legislature enacted a statute for “poor people seised in fee tail of small and inconsiderable parcels of land.”60 The law offered a low-cost procedure for owners of entailed parcels worth £200 or less to converting their properties into estates in fee simple.61 Under the statute, provided that the parcel in question was not contiguous with other entailed land, the entail could be removed by means of a “writ of ad quod damnum” from the secretary’s office to the sheriff of the county commanding him to inquire whether the land was worth less than £200. If it was, then the sheriff could issue a new deed in fee simple and all remainder interests would be barred.62 The statute describes that, for poor people, petitioning the Virginia legislature to remove entails was “so expensive … that they are not able to go through it; and therefore the docking intails by easier methods, will be a great relief to such poor people and their families, who, without it, must be confined to labour upon such small parcels of land, when, by selling them, they might be enabled to purchase slaves, and other lands more improveable.”63 North Carolina passed an act in 1749 introducing the same process for breaking entails on small estates, copying almost verbatim the text of the Virginia Act.64 The survey of the data by historians Robert E. Brown and B. Katherine Brown led them to conclude that “in all probability [the entails] docked by writ of ad quod damnum were by far … more numerous” than entails docked by legislative act.65

Although the statute mentions relieving poor people of the burdens of the entail, the Browns’ survey found that wealthy Virginians used the ad quod damnum process to remove entails when possible.66 Richard Henry Lee, a member of the Virginia gentry, wrote in a letter, “You know I have got the entail on my estate from my father dockt by writ of ad quod damnum.”67 A member of the secretary’s office stated that the process was used “to defeat entails on land, to enable them to sell and convey the same, in fee simple.”68

Why would owners of small parcels devise their land in fee tail? The likely reason was to shield the land from financial and other risks. Small landowners, even more so than owners of vast estates, operated on a tight margin. Entailed land could not be seized through the process of law in the common law courts. The entail provided families with domestic security in an uncertain economic environment.69 C. Ray Keim’s study of Virginia found that family homes were more likely to be devised in tail, with the outlying land devised in fee simple.70 Entailing the family home closely mirrors the safeguards on family wealth introduced in the property reforms of the 1840s. The homestead exemption laws widely enacted in the mid-nineteenth century protected the family homestead, to provide families with a minimum baseline of financial security. Entailing the family home had the same risk-reducing effect.



FEMALE OWNERS IN TAIL

The Virginia records also reveal that females were often owners of land in tail. There were 133 acts removing entails reported in the Virginia statute books between 1711 and 1773.71 Out of the 133 private acts of legislation, twenty-six, or 19.5%, were addressed to women who owned entailed land or slaves.72 A far greater number reveal that women owned the entailed land at some time, even though the current petitioner was a son or grandson.

Why were women owners of fee tail land? Some fathers and mothers devised entailed land or slaves outright to their daughters with no further explanation. William Thompson owned 300 acres in fee simple. Thompson’s will of 1686 devised 300 acres “to his daughter Elizabeth, and the heirs of her body lawfully begotten” [meaning in fee tail].73 The legislature noted that after Thompson’s death, Elizabeth “entered into the same, and became thereof seised in fee-tail.”74 The text of the act in this case, and similar private statutes, places no great emphasis on the fact that a woman inherited entailed land. In fact, when Elizabeth Brooke inherited 578 acres in tail by means of a will written in 1725, it was reported that “some disputes [arose] in the family, concerning the will,” but the devise to Elizabeth Brooke “w[as] confirmed” and the settlement was “recorded in the general court.”75 To provide another example, William Churchill’s 1710 will devised 2,280 acres in tail to his son Armistead, but provided that if Armistead died without heirs, his daughter Elizabeth would inherit the 2,280 acres in tail, and if she died without children, his daughter Priscilla would inherit the 2,280 acres in tail.76

In other cases, it appears that parents had given birth only to daughters or that a son had died, leaving a daughter as the only remaining heir of the entailed land. As mentioned, under English law, when fee tail owners had no sons, daughters would inherit the fee tail land jointly, as co-parceners.77 Virginia followed this practice. As an example, Daniel Parke’s will of 1670 devised 1,678 acres to his son Daniel in fee tail.78 Daniel (the son) inherited the land, but when he died, his only children were his two daughters, Frances and Lucy. Lucy became the sole owner of the 1,678-acre parcel in fee tail. Lucy gave birth to two daughters, one of whom died, leaving Wilhelmina to become the sole owner of the 1,678-acre entailed parcel.79 Therefore, although the original devise was to Daniel, by process of law, the subsequent two generations of fee tail owners were female.

The colonial Chesapeake was plagued by high mortality rates, particularly for men. Blended families with stepchildren and combined resources were common. Landowners’ wills often contained carefully crafted devises that used the entail to legally separate property estates in anticipation of future marriages and additional children.80 It was a society with many widows, who were more likely to devise land to daughters.81 In this setting, female landownership was not unusual.

Female owners of entailed land often married and, under coverture and by custom, their husbands gained managerial control over the land, but the land was protected entirely from the husbands’ creditors. When the female owner of entailed land died, the land descended to her eldest son. It might be said that the female landowner was, therefore, only a custodian of land ultimately destined to continue in the male line. Nonetheless, as a practical matter, many women in colonial Virginia were legally owners of entailed land that could not be sold or mortgaged by their husbands and that could not be taken to pay their debts, much like the regime enacted under the Married Women’s Property Acts of the 1840s.

The Browns’ study found that some Virginia wills that devised land to one or more daughters in tail, also devised land to sons in fee simple.82 The Virginia records, however, also reveal the opposite situation, with sons inheriting entailed land and daughters inheriting land in fee simple or monetary portions. Virginia testators clearly understood the tradeoffs between entailed land (offering wealth shielding) and fee simple land (offering alienability and testamentary freedom).

In sum, the incidence of female ownership of entailed property was highly significant. It is safe to presume that abolishing the fee tail had a dramatic effect on many women landowners as well as on owners of small parcels of entailed land.


Georgia: The Colonial Frontier

Georgia provides a direct illustration of the impact of entailing property on credit markets. Georgia was exceptional in that it was created for the purpose of serving as a military buffer to protect South Carolina from attack by Native Americans. The founders of the colony, the Trustees of Georgia, operating out of London, offered between 50 and 500 acres of land to anyone who would immigrate and accept their terms of ownership.83 They required mandatory entail: all land was to pass from eldest male heir to eldest male heir. Allowing free alienation, they feared, would lead to land concentration that would reduce the buffering effect of a widely inhabited countryside. The Trustees also prohibited Georgia residents from owning or leasing slaves, because they felt that the number of slaves in South Carolina was a military threat and feared the threat would worsen if slaves were imported into Georgia.84

Immigrants to Georgia, however, found mandatory entail incompatible with economic survival because it prevented them from using land as collateral for credit. In 1738, the residents of Savannah petitioned the Trustees to provide a remedy for what they described as “our present Misfortunes, and this deplorable State of the Colony.”85 The central problem was that “Merchants in general, especially of England, not being willing to supply the Settlers with Goods upon Commission, because no Person here can make them any Security of their Lands or Improvements.”86 They asked that the “Constitution” of Georgia be revised to deal with two problems:


I. The Want of a free Title or Fee-simple to our Lands; which, if granted, would both occasion great Numbers of new Settlers to come amongst us, and likewise encourage those who remain here, chearfully to proceed in making further Improvements, as well to retrieve their sunk Fortunes, as to make Provision for their Posterity.…

II. The Want of the Use of Negroes with proper limitations; which if granted, would both induce great numbers of White People to come here, and also render us capable to subsist ourselves by raising Provisions upon our Lands.87



The Trustees in London were not responsive to these requests. Their response to the Savannah petition described “those who wanted a Power to mortgage or alien” their lands as merely “gratify[ing] the greedy and ambitious Views of a few Negro Merchants.”88 Moreover, the Trustees stated that “by giving them a Power to alien their Lands, the Colony would soon be too like its Neighbors, void of White Inhabitants, filled with Blacks, and reduced to be the precarious Property of a Few, equally exposed to domestick Treachery, and Foreign Invasion.”89 Thus, in Georgia, mandatory entail was intended to prevent the importation of slaves and to forestall land concentration for military reasons.

The Trustees pressed Georgia’s residents to cultivate silk, which they thought would offer sufficient profits without demanding the plantation labor force required by the cultivation of rice, the profitable export of South Carolina. A group of Georgians who described themselves as the Malcontents tried to convince the Trustees of the failure of efforts to make silk and clamored for slavery. Moreover, as Betty Wood describes, slaves had been illegally imported since 1736 and “Georgia’s local officials were forced to admit that slaves were being employed in the colony.”90 By 1751, the ban on slavery ended in Georgia by royal decree and rates of slave importation accelerated.91

After the Revolution, the demands of Georgia citizens for greater liquidity through abolition of the entail prevailed. Georgia is an example of a frontier society in the early stages of development, where residents expressed a desire to leverage their property to the maximum extent in order to import slaves and to accelerate the process of cultivation. By raising the abolition of the entail to constitutional status, the political leaders favored expanding credit conditions generally over recognizing the interest of individual property owners in having a means by which they could lower their exposure to economic risk. The Georgia Constitution of 1777 provides that “Estates shall not be entailed.”92 In historical accounts, Georgia’s constitutional provision is often listed along with other state legislation in discussions of republican ideology, instead of a desire for credit and slaves.




THE ROLE OF THE ENTAIL

In sum, the historical evidence suggests that a central role of the entail was to shield wealth from creditors and to reduce immediate and unforeseen financial risk. While best known for its use by large landowners, the widespread appeal of entails is demonstrated by the number held by small landowners and the prevalence of female owners of entailed land. Fee tail estates in the colonies, however, present a puzzle: in an environment where Parliament enacted the Debt Recovery Act to defend the interests of creditors in Britain, and colonists in Georgia protested against entails as reducing their access to credit, why did the fee tail survive in several colonies until the American Revolution?

One likely explanation is that the role of slaves as collateral dominated economic markets in Virginia and North Carolina to such an extent that creditors in Britain, as well as local creditors, were relatively less concerned that land was legally protected from their claims. The 1727 Virginia law holding that entailed slaves would be treated as “chattel” to satisfy creditors’ claims was thus a pillar of Virginia’s credit economy. A second explanation is that, as mentioned, Virginia planters often held some land in fee simple (which was available to satisfy creditors’ claims) and some land in fee tail (which was shielded from creditors’ claims). So long as a landowner’s debts did not exceed the total amount of the value of chattels, slaves, and the fee simple land, the debts would have been “secured” by the property that was not sheltered by the fee tail. Even if the presence of fee tail land reduced credit, the economy was growing on the basis of the property that remained in a liquid form.

There is a fundamental tradeoff between policies that protect creditors’ interests, lower interest rates, and encourage taking on debt for further investment, and policies that minimize risk, increase interest rates, and stabilize the society. Each local community is likely to want to decide how much financial risk it wants to assume. Those Virginians leaving property to their children in fee tail likely preferred privileging economic stability over the long term. Moreover, by the mid-eighteenth century, Virginia planters often complained about the debt burdens they felt from creditors across the Atlantic in Britain. It is significant that the Virginia legislature passed a law abolishing the fee tail in 1776, once they had rejected the sovereignty of British rulers.

The entail should be viewed as a precursor to the property reforms of the mid-nineteenth century that enabled individuals to lower their exposure to financial risk. By entailing the family homestead, an individual shielded the home from creditors’ claims in a manner permitted under the homestead exemption laws widely enacted beginning in the 1840s to protect landowners from financial risk.93 Interestingly, allowing women to hold land that was protected from the creditors of their husbands was one of the principal ambitions of the Married Women’s Property Acts of that period.94 Historians have commonly viewed the mid-nineteenth-century property reform movement as a popular democratic response to the hardships many faced during the depression of 1838.95 Understanding the uses of the fee tail suggests that these mid-nineteenth-century reforms are merely one element of a longer history in which Anglo-American property law offered means for interests in land to be shielded from creditors, to allow individuals to reduce risk, in an era before the rise of the welfare state and private insurance markets.
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The Stamp Act and Legal and Economic Institutions



Could it now be supposed that any American chief justice, who in the course of his office must have frequently pronounced decrees of his court under the authority of this act of parliament for seizing upon, and selling the freehold-lands inherited by the son from his father for the discharge and satisfaction of a book-debt due from the father to a British merchant … should doubt of the power of parliament to dispose of the property of any inhabitant of the colonies in the same manner as the provincial legislature of each colony has authority to do?

—WILLIAM KNOX, THE CLAIM OF THE COLONIES TO AN EXEMPTION FROM INTERNAL TAXES IMPOSED BY THE AUTHORITY OF PARLIAMENT (1765)



In the search for ways to draw revenue from the colonies after the Seven Years’ War, Thomas Whatley, Britain’s Secretary of the Treasury, asked officials throughout the colonies to compile reports on the fees they collected for institutional services. Jared Ingersoll, Connecticut’s future stamp distributor, wrote in a letter to Thomas Fitch, Connecticut’s governor, that Whatley asked him to provide “information of the several methods of transfer, Law process &c made Use of in the Colony.”1 Ingersoll believed that when London officials learned how heavily colonists used their institutions—based on all the fees collected—Parliament would choose to impose only a minor tax on these services. In a February 11, 1765 letter to Fitch, Ingersoll wrote:


I very well knew the information I must give would operate strongly in our favour, as the number of our Law Suits, Deeds, … & in short almost all the Objects of the intended taxation & Dutys are so very numerous in the Colony that the knowledge of them would tend to the imposing a Duty so much the Lower as the Objects were more in Number.2



Events proved Ingersoll wrong. After compiling the information on fees from all of the colonies, Parliament surprised the colonists by enacting the Stamp Act in 1765, which colonists saw as heavily taxing the institutional services offered in the colonies. Unlike taxes that Parliament had levied in the past, such as duties on imported goods that Parliament had imposed since the Navigation Act of 1660, the 1765 Stamp Act raised the cost to colonists of internal institutions. The Stamp Act imposed fifty-four duties on documents and legal instruments, including those required in obtaining land grants, securing and publicizing property rights (such as title deeds and mortgages in land and slaves), obtaining and enforcing credit agreements, and publicizing and advertising in newspapers.

Parliament’s enactment of the Stamp Act is widely acknowledged as a starting point for the acceleration of tensions that led to the Declaration of Independence in 1776.3 In the dominant scholarly accounts of the Revolution, the colonial opposition to the Stamp Act centered almost exclusively on ideological and constitutional objections to “taxation without representation.” That is, individual colonists and colonial legislatures rose up against the Act because it violated fundamental constitutional rights by imposing an internal tax when colonists were not directly represented in Parliament.4

In contrast, this chapter emphasizes that “no taxation without representation” also referred to the colonial assemblies’ demand that they approve any taxes. Colonial opponents of the Stamp Act abhorred the concept of English Parliamentary regulation of the fees and costs imposed on services performed by local institutions. They objected to the principle that a distant central authority had the capacity to impose costs on internal, local institutions.

The balance of power between representative assemblies, the crown-appointed governors and their appointed councils, and authorities in London was a central and constant struggle in the political world of colonial America. The institutions for recording land titles, executing land conveyances and mortgages, and resolving debt-related litigation were paid for by means of fees imposed for each institutional service. By the mid-eighteenth century, the representative assemblies’ role in authorizing taxes and imposing fees had gained the general, unspoken acceptance of the colonial governors.5

The level of fees imposed for basic government services like recording a land title, or initiating a suit on a debt, was an issue that colonists took quite seriously. These institutional services were viewed as necessary and routine in colonial economic life. The political threat lay in the fact that colonial governors and their deputies might use executive authority to impose additional fees as perquisites of their offices or as a means of generating revenue for their salaries. The colonial assemblies defended the position that taxes and fees should not be imposed without their approval and confronted governors who were seen as usurping their power to tax.

This chapter focuses on the first colony, Virginia, as an example of events taking place throughout the colonies. The Stamp Act controversy was preceded in Virginia by two clashes between governors and the representative assemblies over the power to impose taxes and fees: an effort by Lord Howard to tax institutional services in the 1680s; and the explosive Pistole Crisis, a conflict in 1754 over the power of a governor to levy a fee for granting a land patent. The Pistole Crisis was a defining experience setting the stage for Virginians’ reaction to the Stamp Act of 1765, which taxed a far greater number of institutional services. The chapter describes the Stamp Act and the contrasting visions of the colonial economy and its institutions advanced by the Stamp Act supporters in England and the Stamp Act opponents in the colonies.


No Taxation without Representation: Legislative Control over Fees and Taxes

The colonial assemblies assumed the power to tax in the early years of colonization. In one of its earliest formal meetings, in 1623, the Virginia General Assembly held that the Virginia governor would need to seek its approval to impose taxes, stating “That the Governor shall not lay any taxes or impositions upon the colony their lands or commodities other than by the authority of the General Assembly, to be levyed and employed as the said Assemble shall appoint.”6

Fees for institutional services were viewed as a tax. As the historian Jack Greene has emphasized, in most colonies the representative assemblies “came to regard fees as taxes and claimed the right to establish and regulate them by statute.”7 Royal instructions from London often purported to give the appointed colonial governors the power to set fees. But, as Greene shows, “the American lower houses denied the governors’ authority to levy fees without their consent and almost always resisted any attempt to do so.”8

Starting in the seventeenth century, colonial assemblies frequently enacted into law extensive schedules of fees documenting every institutional service and how much each would cost. The Massachusetts legislature, for example, established detailed fee schedules in 1692, 1743, 1744, 1747, 1751, 1753, 1757, 1776, 1778, and then after the Revolution in 1782, 1785, and 1786.9 The Virginia legislature similarly enacted general schedules of fees in 1632, 1643, 1662, 1680, 1696, 1718, 1732, 1734, 1738, and 1745, with many more detailed laws relating to fees in other years.10

The level of the fees, of course, had a direct impact on all who relied on the institutions. There were ex ante and ex post effects of fees for institutional services. The fees levied to record titles and mortgages were direct costs paid by those acquiring land and lenders and borrowers. Ex ante (before the individual used the service), the level of fees would impact an individual’s decision about whether, for example, to record a land conveyance. The statutory fee level likely influenced the total amount of land and slave sales and mortgages recorded in an economy in which land and slaves were primary assets.

In contrast, court fees on litigation posed an ex post problem for debtors and creditors. In the colonial era, court fees were imposed on the party losing the litigation. Court fees on debt litigation operated as taxes on debtors who were already unable to repay their debts (thus taking away from the assets available to creditors as well). During times of widespread economic recession, the volume of litigation ballooned, increasing the total amounts extracted for the payment of fees.11 Thus, it is not surprising that fees for institutional services were a contested political issue in the colonies.



PRECEDENTS OF THE STAMP ACT IN VIRGINIA

By the early eighteenth century, the House of Burgesses, the Virginia assembly, had entrenched its authority over appointments and fees for different services, including land surveying.12 In contrast, colonial royal instructions typically authorized Virginia governors to set fees with only the consent of their appointed council (that is, without needing the assembly’s approval). No governor chose to exercise this power until the 1750s, with one exception. In the 1680s, Governor Francis Howard, Lord Howard of Effingham, imposed fees that operated much like the controversial Stamp Act of 1765, without the consent of the House of Burgesses: Howard imposed a fee of two hundred pounds of tobacco for fixing the public seal on land patents, probated wills, and other official documents, as well as thirty pounds of tobacco for recording land surveys.13 The House of Burgesses opposed Howard’s fees by appealing to the Privy Council, arguing that Howard’s actions exceeded the scope of his authority. In September 1689, the Privy Council ruled that Howard’s fees were illegal but did not adopt the argument of the House of Burgesses. To the Privy Council, the fees were illegal because Howard had not sought the consent of his appointed council before imposing them.14

Because the Privy Council did not rule that the governor needed approval from the assembly, the decision was not a resounding victory from the perspective of the colonists wanting greater control over institutions. As Greene has described in detail, however, in practice the Virginia legislature thereafter maintained control over institutional fees for the next sixty years, until 1752, when upon his arrival in Virginia, Governor Dinwiddie, with the consent of his council but not the assembly, assessed a fee of one “pistole” (a Spanish coin worth more than 16 shillings English sterling) on all land patents issued by his office with the royal seal. Dinwiddie quickly submitted the issue of the fee’s legality to the Board of Trade, which gave its official approval.

Virginians were enraged. The opposition to the pistole tax focused on the fact that the fee was a tax imposed without the legislature’s consent. As William Stith, a member of the Burgesses, wrote to the Bishop of London in April 1753, “[t]his Attempt to lay Taxes upon the People WITHOUT Law was certainly AGAINST Law, [and] an evident Invasion of Property.”15 The opponents of the fee championed the slogan “Liberty & Property and no Pistole”16 and reported to their friends in London that the governor’s fee gave “very general Disgust [and] Alarms to the whole Country.”17 They petitioned the Privy Council, which held a hearing on the legality of the fee in June 1754.18

Dinwiddie’s supporters emphasized that the pistole fee was only imposed on land patents, not legal institutional services. William Murray, Lord Mansfield, who advocated on behalf of Governor Dinwiddie before the Privy Council, distinguished the pistole fee from the illegal fee imposed by Governor Howard in the 1680s because Howard’s fee had taxed legal institutions.19 According to Murray, Howard’s fee had been unlawful, in part because it was imposed on “Probate of Wills, letters of administration, and various other things; which, your Lordships observe, were matters of Right, which the Subject was obliged, was compelled to comply with.”20 In contrast, the pistole fee was “a matter of Discretion; if the Subject does not incline to ask for a Patent, he is not compelled to take one out.”21 It is notable that Murray described institutional services as “matters of Right,” with the inference that only local representative bodies could legally set their costs.22

Dinwiddie’s advocates, including Alexander Hume Campbell, characterized the opponents of the fee as “Land Jobbers, a Species of Men, who, in accumulating Estates, pay no regard to the publick Welfare.”23 Indeed, Campbell continued, “[s]o inordinate and boundless is their Lust of acquiring Lands, that unless some effectual means are used to restrain it, it must in time produce the total destruction of that Colony.”24 In contrast, the House of Burgesses protested that the fee was “an Infringement on the Rights of the People, and a Discouragement from taking up Lands, and thereby … the settling the Frontiers of this Country, and the Increase of his Majesty’s Revenue of Quitrents.”25 The Virginians repeatedly emphasized the need for inexpensive patenting of lands to encourage immigration. According to Robert Henley, who represented the House of Burgesses:


A small Expence in taking up Lands is an Encouragement to Protestants to settle there from all parts of Europe; from Germany in particular; but can it be Imagined that any European will settle there, if the Governor proves this Arbitrary, if they find themselves Subject to the extravagant demand of a Governor?26



The Privy Council ultimately ruled in favor of Dinwiddie, although it carved an exemption from the pistole fee for plots of land under one hundred acres (presumably a size that immigrants would be likely to patent) and grandfathered those who had requested patents before Dinwiddie was appointed. The controversy foreshadowed the arguments that would reappear in the Stamp Act crisis.


The Stamp Act Crisis

The Stamp Act imposed fifty-four different duties on a wide variety of documents and legal instruments. Crucially, all of the duties had to be paid in the “Sterling Money of Great Britain,” valued at “Five Shillings and Six Pence the Ounce in Silver,” currency that was extremely scarce.27 In 1764, Parliament’s Currency Act banned all colonial governments from issuing any paper money, which reduced the volume of colonial money in circulation and raised the value of sterling.28 Colonists repeatedly complained that they were entirely incapable of paying the stamp tax due to the shortage of hard currency in the colonies.29

Significantly for an economy dependent on the acquisition and transfer of land, the Act levied a substantial tax on land grants, the surveying of land, and the recording of land conveyances in colonial registries. Notarial acts, letters of attorney, procurations, mortgages, releases, and other legal instruments not specifically mentioned were all charged at two shillings and three pence per page.30 Warrants, deeds, and grants were all to be taxed. As Justin duRivage has found, a modest 200-acre plot in Virginia, worth about six pounds Virginia currency, would have required stamps on the grant, the warrant to survey the land, and the registration of the land, amounting to slightly more than 4% of the purchase price.31 The tax was progressive and it imposed a duty of two shillings, six pence tax on every 320 acres.32 For land speculators, like investors of the Mississippi Company, who sought 2.5 million acres for free in exchange for surveying the land and retailing it to settlers, the Stamp Act would have significantly increased their costs. The Company would have paid the equivalent of about £1,562 Virginia currency as well as the cost of acquiring survey warrants for the individual tracts, which might have amounted to another £750.

The Stamp Act taxed all paper used on court proceedings, such as three pence per sheet on “any Copy of any Petition, Bill, Answer, Claim, Plea, Replication, Rejoinder, Demurrer, or other Pleading in any such Court.”33 It levied one shilling per page for “any Monition, Libel, Answer, Allegation, Inventory, or Renunciation” as well as for affidavits, bail documents, interrogatory depositions, rules, orders, and court warrants.34 Bonds, which were used to secure the payments of debts, were likewise obliged to be printed on stamped paper.

The Stamp Act’s cost depended on the amount of paper needing stamps. As legal disputes dragged on, the amount of stamped paper and the duties increased accordingly, which would affect a litigant’s decision to use legal process. Due to the high volume of debt litigation occurring during times of economic recession, the Stamp Act represented a regressive tax on poor debtors. Taken together, these duties reflect an extractive policy program for colonial North America.

The First Congress of the American Colonies (consisting of delegates from nine North American colonies) held a meeting in New York City on October 7–25, 1765, in response to the Stamp Act. This “Stamp Act Congress” wrote a petition in 1766 to the House of Commons emphasizing that the small scale of landowning in the colonies was precisely the reason why low-cost institutional mechanisms for land conveyancing were essential. It stated “[t]hat from the Nature of American Business, the Multiplicity of Suits and Papers used in Matters of small Value, in a Country where Freeholds are so minutely divided, and Property so Frequently transferr’d, a Stamp Duty must ever be very Burthensome and Unequal.”35

In contrast to tariffs, the principal revenue source of the Crown, both supporters and opponents of the Stamp Act understood that it was a measure to use taxation to deliberately change colonial institutions and to shift the trajectory of the North American economy. The Stamp Act’s taxation of land conveyances and official legal documents threatened to disrupt the functioning of local colonial institutions, to suppress the recordation of land conveyances and mortgages, and to increase fees for litigation on the basis of credit transactions. To the extent that local institutions’ central role was to publicize information about property rights and to process credit claims, those functions are impaired by excessive costs imposed on the participants. The Stamp Act crisis serves as a landmark effort to defend local institutions from excessive and inequitable taxation by an unrepresentative government to protect the relatively well-functioning colonial land and credit markets.



The Stamp Act Advocates’ Economic Vision

As Steve Pincus and Justin duRivage have emphasized, Parliament enacted the Stamp Act in a broad effort to reform both Britain and its colonial regime. Following the accession of George III, Britain was ruled by governments that embraced the fiscal and economic logic of austerity, that is, reducing spending while increasing revenue from the colonies.36 In the wake of the Seven Years’ War, Britain had contracted a debt of more than £130 million, making it one of the most heavily indebted and highly taxed nations in Europe.37 Led first by John Stuart, Third Earl of Bute, and then George Grenville, First Lord of the Treasury, these administrations used their influence in Parliament to pass new taxes and to increase the enforcement of old ones.

Upon taking office, Grenville described “a Commercial nation … exhausted of its wealth and Inhabitants, loaded with debts and taxes, the landed Interest distressed, and more peculiarly groaning under the weight of every additional Supply.”38 Grenville and his supporters were particularly alarmed by Britain’s high rate of domestic taxation. Taxes on landed wealth weighed on all parts of the economy, including commerce and manufacturing.39 Faced with the choice between promoting growth or imposing taxes, the Grenville administration’s response was to pursue both fiscal austerity and greater authority. The Stamp Act’s most prominent advocates were strongly committed to a vision of reform that reined in the colonial economy and taxed existing institutions. Their position won out over a competing vision, which would have promoted colonial commerce and expansion, to increase colonial consumption of exports from England, and to secure revenue for the Crown through greater colonial import tariffs.40

The Stamp Act was part of this broader project of economic austerity. Grenville and his supporters designed the Stamp Act as a means of protecting colonial officials by providing an independent revenue source. The Act would free governors from having to negotiate with colonial legislatures for funds and thereby strengthen executive authority. Both Georgia’s agent to Parliament, William Knox, and Massachusetts’s governor, Francis Bernard, urged policy makers in London to provide governors with sources of revenue that could not be held hostage by colonial assemblies.41 Like the new duties on trans-Atlantic trade and improved customs enforcement, the Stamp Act promised to make Britain’s colonies more governable.

The regulations the Stamp Act placed on the colonies would reduce land speculation by raising the cost of buying and selling real property. It was designed, Grenville explained, “to discourage by a high Duty the Grant of large Quantities of Land to one Person.”42 Grenville’s deputy Whately also asserted that the Stamp Act would serve as “some Check to those enormous Grants and Conveyances which are so detrimental to the Colonies.”43 The Stamp Act also promised to reduce the volume of litigation. Indeed, in drafting the Act, Whately observed “the great Number of Law Suits in most of the Colonies” and the vast potential source of revenue that they offered.44 In 1768, George Grenville was more explicit about the goals of the Stamp Act when he explained to William Knox that it had been intended as a way “to discourage a Spirit of unnecessary Litigation.”45 Some colonial officials agreed: as early as 1742, Pennsylvania’s governor, Sir William Keith, proposed stamp duties as a means of putting “an entire stop to all those Complaints and disputes, daily arising between the people of the Colonies, and their Respective Governours” and of reducing the “immoderate Quantity of Paper Bills Struck in many of the colonies to the discouragement of fair trade.”46

Both supporters and opponents of the Stamp Act recognized that its taxes, particularly those on legal and commercial transactions, would disproportionately affect the economies of the less wealthy Northern colonies over the wealthier Southern ones. Legal institutional services such as the recording of land grants, mortgages on land and slaves, and debt litigation played a central role throughout all of the colonies. But the impact of the taxes was proportionately higher, of course, where the values of the underlying assets were lower. An additional fee for recording a mortgage on a high-valued slave, for example, would have had less of an impact than the same fee in sterling imposed for debt litigation used to call in a small debt. English supporters of the Stamp Act were aware of the differential impact. Indeed, Thomas Whately, Britain’s Junior Secretary of Treasury, made it very clear in a spring 1764 letter to his friend and Connecticut’s future stamp distributor, Jared Ingersoll, that the Stamp Act was “preferable to a Tax upon Negroes, which would effect the Southern much more than the Northern Colonies.”47 And, as the Maryland lawyer Daniel Dulany observed in an influential pamphlet attacking the Stamp Act, “[a] larger Sum will be extracted from a Tobacco Colony than from Jamaica; and it will not only be higher in one of the poorest Colonies, and the least able to bear it, than in the richest.”48

In response to these concerns, the Stamp Act taxed land transactions in the West Indian sugar colonies at a higher rate than on the mainland.49 Stamps for land conveyances in the Caribbean (denoted as “all other parts of America”) were twice as expensive as in North America. West Indian land was more valuable, however, which helps explain the perception that the tax fell most heavily on the relatively poorer, but more mercantile, northern colonies. There is considerable evidence that the Stamp Act’s architects and advocates intended these disproportionate effects. They believed that parliamentary taxation of the colonies offered a means of implementing much needed institutional reforms, which were more necessary in the Northern colonies than in the Southern ones.



Opposition to the Stamp Act and the Defense of Colonial Institutions

While supporters of the Stamp Act believed that it would bring much needed institutional reform to Britain’s colonies, radical colonists opposing the Act insisted that it spelled the end of colonial liberty and prosperity. Colonists argued that arbitrary taxation by an unrepresentative Parliament was both unconstitutional and foretold the end of secure property rights. If British legislators could take colonial property whenever it suited them, the expansion of commerce would suffer. In their view, the Stamp Act raised the cost of economic transactions, legal services, and transmission of information. They criticized the bill for placing a heavy burden on debtors. In a world in which North Americans were perpetually short of hard currency, particularly the pound sterling necessary to pay the Stamp Act duties, and in which the instruments of credit that provided desperately needed liquidity were themselves taxed, the Stamp Act seemed not just unconstitutional but a threat to colonial economy and society.

John Adams’s landmark essay, A Dissertation on the Canon and the Feudal Law, emphasizes that it was “manifest from the Stamp Act” that “a design is formed … to introduce the inequalities and dependencies of the feudal system, by taking from the poorer sort of people all their little subsistence, and conferring it on a set of stamp officers, distributors and their deputies.”50 Adams also emphasized the impact the Act would have on the broader colonial economy. At a Braintree town meeting in 1765, he remarked that


the duties are so numerous and so high and the embarrassments to Business in this infant Sparcely Settled Country so great that it would be totally impossible for the people to Subsist under it even if we had no Controversy at … all about the Right and authority of imposing it Considering the present Scarcity of money.51



To Adams, the Stamp Act


would dreign the Country of Cash, Strip multitudes of the Poorer people of all their property and Reduce them to absolute beggary. And what the Consequence would be of so Sudden a Shock and Such a Convulsive Change in the whole Course of our business and Subsistance, to the peace of the Province We tremble to consider.52



American opponents of the Stamp Act and their radical Whig allies in Britain repeatedly argued that it was not only unconstitutional but that its very unconstitutionality threatened property rights that were absolutely necessary for economic prosperity. As Thomas Fitch, the elected governor of Connecticut explained, the Stamp Act made colonial “Liberties and Properties precarious,” which could only have “that unhappy Effect of causing the Colonies to languish and decrease.”53 Secure property rights, the kind that came with colonial self-government, would, on the other hand, “tend to invigorate, enliven and encourage the People, and keep up in them a Spirit of Industry in all Kinds of Dealing and Business.”54 Radical colonists were convinced that confidence in secure property rights was absolutely necessary for investment and productivity.

While those opposed to the Stamp Act worried that it threatened colonial property rights in general, they also expressed serious concern that it would undermine colonial legal institutions that adjudicated those rights. As described above, Daniel Dulany observed that the tax would “produce in each Colony, a greater or less sum, not in proportion to its wealth, but to the multiplicity of juridical forms, the quantity of vacant land, the frequency of transferring landed property, the extent of paper negotiations, the scarcity of money, and the number of debtors.”55 For the Stamp Act’s staunchest opponents, it threatened not only to price the poor and indebted out of the legal market, but also to make it more difficult and more expensive to adjudicate property rights.

In arguing against the Stamp Act, radicals on both sides of the Atlantic maintained that a tax that targeted legal transactions rather than wealth would prove particularly damaging to the colonies’ most industrious population. Otis, for example, argued, “The burden of the stamp act will certainly fall chiefly on the middling, more necessitous, and labouring people.”56 Like other radicals, Otis based his argument on the fact that the Stamp Act would raise the cost of legal defenses, particularly those of debtors who had been sued for recovery of debts. Benjamin Franklin similarly told Parliament that


[t]he greatest part of the money must arise from law suits for the recovery of debts, and be paid by the lower sort of people, who were too poor easily to pay their debts. It is therefore a heavy tax on the poor, and a tax upon them for being poor.57



Indeed, he rejected the argument made by supporters of the Stamp Act that it would reduce the number of lawsuits in the colony, insisting that because the costs of litigation “all fall upon the debtor, and are to be paid by him,” the Stamp Act offered “no discouragement to the creditor to bring his action.”58 Dulany was likewise convinced that most of the stamp revenue would “be drawn from the poorest individuals in the poorest colonies, from mortgagors, obligors, and defendants.”59



Advocates of the Stamp Act were convinced that Britain needed to raise new revenue in order to defray the costs of war and public debt and to provide a strong, guiding hand to ensure the colonial commerce was to the advantage of the Crown. To their opponents, the Stamp Act offered abundant evidence that parliamentary taxation would serve the economic interests of those who were represented—British taxpayers—at the expense of those who were not—American colonists. It threatened the security of property and did so in a way that struck at the heart of the colonies’ burgeoning commercial economy. Raising the cost of credit, of litigation, and of acquiring and transferring property was not only inequitable, it promised economic ruin.

Had the Stamp Act survived the opposition in the colonies, it seems likely that the effects of the Act would have stopped short of the total ruin predicted by its antagonists. Ultimately, much of this disagreement boiled down to contrasting visions of the relationship between institutions and commerce. Thus, the fierce opposition to the Stamp Act—which set the stage for the broader Revolutionary movement—reflected more than an ideological and constitutional opposition to the structure of Parliament and British colonial law. Colonial protestors defended the achievement of the colonial legislatures and localities in creating an institutional framework that they believed represented the interests of participants in the colonial economy. The opposition to the Stamp Act, in part, derived from an assessment of how increasing the cost of legal and institutional services would affect colonial economic activities. Understanding this more nuanced history of the Stamp Act controversy reveals that the movement for Independence was, in part, a movement for local control over institutions that secured property rights and underlay the credit economy.
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Property Exemptions and the Abolition of the Fee Tail in the Founding Era



The liberties of a country, depend upon the light and information possessed by the people.

—JAMES SULLIVAN, THE PATH TO RICHES (BOSTON 1792)



To contemporaries in the founding era, the role of property and inheritance was a central question that would define the new American society. The founding era was a period in which landed wealth still framed conceptions of the economic, social, and political order. At the time of the Revolution, every state but one required freehold property ownership for participation in the franchise based on the belief that land ownership conferred an independence necessary for political participation and led to the strongest form of attachment to the nation.1 As the historian Gordon S. Wood describes, “Men were equal in that no one of them should be dependent on the will of another, and property made this independence possible. Americans in 1776 therefore concluded that they were naturally fit for republicanism precisely because they were ‘a people of property; almost every man is a freeholder.’ ”2

The prevalence of landownership begged the question of how to define the relation of property ownership, credit relations, and inheritance: Was land simply a form of wealth like other chattel property? If not, to what extent should government policy isolate land from commercial risks? What was the proper role of inheritance in post-Revolutionary America? Now free from earlier parliamentary mandates, the context in which states enacted laws pertaining to property and the claims of creditors became increasingly complex. Each state had to decide how to balance the desire for credit and investment with the competing desire to safeguard landowners’ independence and families’ financial security. The policies governing creditors’ remedies, inheritance practices, and judicial process were related to deeper issues about the nature of the society as a whole. State policies and court decisions in the 1780s and afterward reveal a pervasive lack of uniformity among the states and their constituents in their understanding of the most desirable economic and inheritance policies. These differences among the states became a powerful barrier to strong federal government authority in areas like bankruptcy policy and taxation.

The dominant ideological position of the founding era is what will be referred to as the “commercial republican” view—which emphasized the importance of the expansion of commerce to the creation of an American meritocracy. According to this view, the new American republican order contrasted sharply with English aristocracy, which linked social and political privilege to land ownership and inheritance. Commercial republicans defended the policy of making land available to satisfy debts, and the streamlined nature of legal process under Parliament’s 1732 Debt Recovery Act, on the ground that the circulation of land would prevent the rise of a domestic aristocracy. In addition, as the system of slavery expanded and became more entrenched over the colonial period, it became increasingly incompatible with restraints on alienation of land like the fee tail. Slaveholders actively regulated the relationship between the number of slaves they owned and the amount of acreage the slaves cultivated, and often moved slaves to new parcels of land. Moreover, slaveholders wanted the ability to mortgage both land and slaves to obtain credit to purchase more slaves. The fee tail limited the ability of slaveholders to buy and sell land with ease, to better manage this calculus.

Most state legislatures enacted statutes affirming that the remedial regime existing prior to the American Revolution would remain in place without substantial modification. In some states, the Debt Recovery Act remained valid law. For example, a New Hampshire judicial opinion of 1828 concluded that the Debt Recovery Act “is still the law of the land here at this day.”3 Indeed, the early state legislation was even more explicit than analogous colonial legislation that its purpose was to signal to creditors that the state’s law offered few opportunities for debtors to shield assets from creditors’ claims. A North Carolina statute of 1777 that extended the Debt Recovery Act, for example, stated that it was directed toward “divers Persons residing in other States or Governments [who] contract Debts with the Inhabitants of this State,” and that “by the Policy and Genius of our present Constitution, Lands and Tenements ought to be made subject to the Payment of just Debts, when the Debtor hath not within the Limits of this State Goods and Chattels sufficient to satisfy the same.”4

In contrast, competing views gave support to the continued implementation of the old English protections to land, but without the concentrated landholdings that resulted from primogeniture. This position reflected a worldview reminiscent of the English perspective that land was a natural family endowment, and ideally a source of family prosperity through the generations. Thomas Jefferson’s statements on debt suggest that he opposed the regime enacted under the Debt Recovery Act. His views are famously expressed in his 1789 letter to Madison, in which he claimed that it is self-evident that “the earth belongs in usufruct to the living.”5 A few lines down, he explains the comment by stating that:


[N]o man can, by natural right, oblige the lands he occupied, or the persons who succeed him in that occupation, to the paiment of debts contracted by him. For if he could, he might, during his own life, eat up the usufruct of the lands for several generations to come, and then the lands would belong to the dead, and not to the living, which would be the reverse of our principle.6



The theory of property expressed in Jefferson’s comment reveals his assumption that land, at least according to “natural right,” involved not just the fee simple ownership of one person, but also the claims of family members. It is particularly striking that Jefferson chose to use the term “usufruct” (a right to use property, and to transmit it to the next possessor in substantially the same state) in the course of describing an individual’s relation to his land. Americans in the founding era typically viewed American republicanism as rooted in the country’s unique attribute of having widespread freehold ownership. Usufructuary rights have more in common with the traditional English approach toward land, in which a dominant mode of ownership was a life tenancy (with the remainder held in trust, often formalized in the strict settlement). Stating that a property owner violated his heirs’ natural rights to property when he incurred debts that might “eat up” his heirs’ interests and treated the land as though it “belonged” entirely to him was antithetical to the commercial republican fee simple worldview. The commercial republican view was that the right of the living freehold owner was total and included the right to alienate the property or to incur debts on the basis of the owner’s property holdings. Writing in 1830, James Kent, for example, viewed America as distinct from England in its rejection of the societal dependence on inheritance.7 As Kent remarked in his treatise, “[e]very family, stripped of artificial supports, is obliged, in this country, to repose upon the virtue of its descendants for the perpetuity of its fame.”8 Jefferson’s statement that the “earth belongs in usufruct to the living” is thus deeply conservative. Jefferson opposed primogeniture on grounds that it led to an aristocracy and, therefore, an aristocratic form of government. Jefferson described the abolition of primogeniture as necessary to destroy “every fibre … of ancient or future aristocracy” as the basis of “a foundation … for a government truly republican.”9 But his letter to Madison suggests a desire to defend Virginia’s policy of retaining the safeguards to land of the English law. Only by enacting legal buffers protecting property from the immediate claims of creditors would fee simple owners have the independence and security necessary for citizenship in a republic.

This chapter explores founding era property law and institutions. It examines the legacy of the Debt Recovery Act through state legislation, court decisions, and theoretical discussions. It then discusses the diversity of views in the founding era on the question of protections to land from creditors. It analyzes the abolition of the fee tail estate in land in many states, and the move toward greater transparency of institutions such as title recording.


Defining the Role of Land and Inheritance in Founding Era America

The Debt Recovery Act brought greater uniformity to the body of creditor remedies enforced throughout the British colonies in America and the West Indies and had a lasting legacy in founding era America. It was incorporated by many state legislatures and courts after the Revolution into the newly created state law. The enactment of new state statutes, however, invited litigation concerning how the courts would interpret the new statutory language. The most highly litigated issues under the state statutes that superseded the Debt Recovery Act related to, first, the procedural issue of whether executors of estates should be permitted to sell the deceased’s land to satisfy creditors’ claims without the formal participation of the heir and, second, the status under the new state legislation of the mortgagor’s equity of redemption.10

The issues involved are illustrated by D’Urphey v. Nelson,11 an 1803 opinion of the Constitutional Court of Appeals of South Carolina, which unequivocally denied the traditional privilege in that state. D’Urphey brought an action as heir to his father’s estate. His father’s land had been sold by the lower court to satisfy one of his father’s bond debts. D’Urphey petitioned the South Carolina Constitutional Court of Appeals to hold void the deed of conveyance of the property issued by the sheriff, because his consent had not been obtained before the land was sold.12 The Constitutional Court of Appeals, however, held that the Debt Recovery Act was still good law in South Carolina in 1803, and emphasized that it required lands to be seized and sold “in like manner as personal estates.”13 According to the court, “the statute cannot be construed to make any distinction between lands and personal chattels, but they must be considered as equally liable for satisfaction of debts, and to be assets for that purpose in the hands of the personal representatives of the debtor.”14 It noted that the Debt Recovery Act was “certainly intended for the benefit of the creditor.”15 More dramatically, the court stated that due to the Debt Recovery Act:


[T]he extreme anxiety observable in the common law of England to preserve the rights, and favor the claims, of the heir at law, has been entirely dismissed from our law.… And therefore there is no reason for giving notice to the heir … before issuing execution to seize and sell the land.16



Similarly, in an 1805 decision of the US Supreme Court, Justice John Marshall decided a case relating to Georgia law, and held that the Court reviewed “the construction given by the courts of Georgia to the statute of 5 Geo. 2. making lands in the colonies liable for debts, and are satisfied that they are considered as chargeable without making the heir a party.”17

A second issue under the new state legislation involved the question of whether mortgagors retained the traditional equitable right of redemption after a judgment at law. In ten states, through 1820, the courts sold real estate at auction without recognizing any right of redemption and without requiring that a minimum amount of the appraised value be obtained by means of the sale.18 In New York, the legal case Waters v. Stewart, where Alexander Hamilton and Josiah Hoffman represented Stewart and James Kent served as judge, was a landmark in this area.19 The facts in Waters are similar to the facts in D’Urphey. The appellants, Thomas Waters and his sister Sarah, were devisees of seventy acres of land, subject to a mortgage, under their stepfather’s will. They brought an action in Chancery Court to redeem the property by paying the remaining mortgage debt. The equity-of-redemption interest, however, had been sold under the directive of a court of law to satisfy one of their stepfather’s debts during the settlement of his estate. In the lower court’s words, the issue at hand was “whether an equity of redemption in lands mortgaged in fee [was] subject to a sale [under] a fieri facias.”20 If the court of law lacked authority to sell the equity-of-redemption interest, then the sale would have been void and Waters and his sister would inherit the land and be able to redeem it from the mortgagee.21

To decide the case, the court was required to interpret the language of a 1787 New York statute that superseded the Debt Recovery Act. The statute stated that “all and singular the lands, tenements, and real estate of every debtor shall be, and hereby are, made liable to be sold on execution.”22 At issue was whether the legislature intended to include equity-of-redemption interests within the term “real estate,” or whether the statute envisioned a regime more analogous to English practice, in which sales of land could take place only after formal foreclosure proceedings in the equity courts.

The lower court held for Stewart, the purchaser of the equity-of-redemption interest in the court-ordered sale. According to the lower court, the Debt Recovery Act had “in its operation, so far as respected the interest of creditors, completely converted real into personal estate.”23 The court disparagingly described traditional distinctions made between real and chattel property as “solicitude of the holders of landed estates, to perpetuate them within families, combined with the genius of the English government.”24 The court noted, however, that the “collision between the landed and commercial interest being merely local, as confined to Great Britain, and not so extending to its colonies[,] … the same impediments did not present to the passing of the [statute] for the more easy recovery of debts in the colonies.”25 It then noted that, since the enactment of the Debt Recovery Act, “sales of equities of redemption have been uninterruptedly made.”26 The court held that the language of the 1787 statute indicated the legislature’s desire to continue the regime adopted under the Debt Recovery Act.

In their appeal before the Supreme Court of Judicature of New York, Thomas and Sarah Waters argued that the equity of redemption was an interest that only had legal validity in the equity courts—courts of law in England did not recognize equitable redemption rights. They also argued that without explicit legislative approval, such as by explicit inclusion of “equitable interests” as interests to be sold at execution sales, only equity courts could authorize sale of or foreclosure upon interests that simply were not recognized as relevant to legal actions.27

The court, however, upheld the decision of the lower court. With regard to the law, Kent’s opinion adopted the argument made by Hamilton and Hoffman, the lawyers for Stewart, who had purchased the land at the execution sale. It held that since mortgage law had evolved to treat a mortgage as simply a lien on land, rather than a title interest in land, the mortgagor should be treated as having a legal interest, subject to the remedies applicable in courts of law.28 Kent’s opinion reasoned that the interest should therefore be viewed as “real estate” under the New York statute.29 Kent noted that the New York statute at issue “adopted the same loose latitudinary terms as those in [the Debt Recovery Act]”30 and that “there can be no doubt, I think, but that an equity of redemption will be comprehended in the expression.”31

Yet Kent’s opinion also emphasized two practical issues. First, it noted that courts of law had been selling land subject to mortgages in execution sales since the Debt Recovery Act and stated that the “long and established practice in favour of such sales … is of itself deserving of considerable weight.”32 Kent also noted the importance of offering low-cost procedures to creditors. According to Kent, “if judgment creditors are under a necessity in every case of resorting to chancery, for leave to sell the land of the debtor, it would create double suits and double expense, and would lead to much inconvenience and delay.”33 Kent emphasized that execution sales of real property were “agreeable to the general bent and spirit of the more modern decisions.”34

Many other state legislatures enacted laws providing that land would be available to satisfy the landholder’s debts, and state courts, in interpreting the new statutes, often came to conclusions similar to Kent’s.35 North Carolina’s state legislation and judicial decisions, such as D’Urphey and Waters, reflected a broader ideological position that asserted that protections to land from the claims of creditors were undesirable remnants of aristocratic England that had no place in republican America. It is notable that the judges in both the D’Urphey and Waters opinions felt compelled to state explicitly that the laws at issue purposefully rejected the value system of the English landed class that privileged heirs. In doing so, these judges related protecting creditors’ interests and a streamlined judicial process with dismantling aristocratic dynasties.

Over the years, the commercial republican position reinforced and extended this line of argument. In his famous Plymouth Oration of 1820, Daniel Webster, for example, emphasized the abolition of traditional protections to land from creditors as a legislative reform that had pushed American society toward republicanism. In describing the major reforms of colonial law that had set the stage for democracy, Webster stated that “alienation of the land was every way facilitated, even to the subjecting of it to every species of debt.”36

As is reflected in these writings, the focus of the commercial republican thinkers was on using property law to protect against landed “monopolies” and the aristocracy that emerged in association with concentrated landholdings, and also to ensure that debtor-creditor law did not privilege the landowning class at the expense of non-landowners.37 It is interesting that there is no hint of concern relating to the possibility that commerce might create inequalities of its own, inequalities that could influence, and potentially corrupt, politics. As Noah Webster stated in a 1787 pamphlet, “the inequalities introduced by commerce, are too fluctuating to endanger government.”38 The commercial republican view narrowly focused on the belief that subjecting land ownership to the risks of commercial life would prevent the rule of an American aristocracy on the English model.



Founding Era Opposition to the Debt Recovery Act Regime

The commercial republican position was highly contested. In the late 1780s, debtors’ movements such as Shays’s Rebellion in Massachusetts led state legislatures to enact laws temporarily relieving debtors of the severity of the remedial regime that treated land as legally equivalent to chattel property.39 Some form of debt relief legislation was enacted in the 1780s in Virginia, Pennsylvania, Maryland, Massachusetts, New Hampshire, North Carolina, and South Carolina.40

The debt relief legislation of the 1780s expressed a sentiment that would gain greater force over time in American history: that the regime of the Debt Recovery Act subjected landowners to an undesirable level of financial risk. During times of economic recession, a great number of people were likely to experience the threat of losing their land and homes due to their inability to pay their debts. The loss, or potential loss, of land ownership in this period, and the fear that independent farmers would become wage laborers, was a matter of serious social and political concern.

Moreover, some state court judges were highly respectful of traditional English legal distinctions between real and personal property. In Baker v. Webb (1794), for example, the North Carolina Superior Court addressed the same issue as that of D’Urphey v. Nelson: did the heir have a right to be a party to a suit in which his landed inheritance might be sold to a creditor of his father?41 One of the judges stated that “[t]he whole weight of this labored case, seems reducible to this question, what is the true construction of the 5th Geo. II. ch.7. [the Debt Recovery Act]?”42 Did the Act abolish all distinctions between real and personal property, and therefore between law and equity?

Unlike the judges in Waters v. Stewart (New York) and D’Urphey v. Nelson (South Carolina), the North Carolina court in Baker held that the Debt Recovery Act was compatible with fundamental legal distinctions between land and chattel and between law and equity. The court held that, at the death of a landowner, his land immediately descended to the heir at law.43 The land never came into the hands of the executor of the estate. The Debt Recovery Act had transformed the law to create a cause of action on behalf of the deceased’s unsecured creditors against the heir with respect to the land. It did not, however, eliminate the traditional privilege of the heir to be a party to a lawsuit in which he might be denied his inheritance.44

Baker v. Webb is interesting not only for interpreting the Debt Recovery Act more conservatively than New York or South Carolina courts had. Haywood, the lawyer for the heir challenging the execution sale of his father’s real property, framed the issue as implicating nothing less than the fundamental significance of land ownership to American political life. Were traditional protections of land a relic of feudalism and aristocracy? Or, in contrast, were protections of land necessary to maintain the independence and attachment of the citizenry and therefore equally essential to preserve a republican form of government?

Speaking of the traditional privilege of heirs to be parties to proceedings in which their landed inheritance would be taken, Haywood contended:


This rule is not any relick of the ancient feudal system. It is founded in the soundest policy, equally applicable to the condition of this country as to that of England.… The more freeholders there are … the greater is the public strength and respectability—and the method the law has taken to encrease their number, is by placing freehold property as far out of the reach of creditors as was consistent with that other maxim of justice and good policy, that all just debts ought to be paid when the debtor has any property wherewith to pay them. These we think are sufficient reasons for the preference the law has given real over personal property; and notwithstanding the construction contended for, I believe it has always been understood since the passing of this act, that the rule of law is so.45



Haywood claimed that protections from creditors increased the number of freeholders in the society. Heirs’ traditional procedural privileges strengthened the republican nature of the society by increasing the likelihood that freehold estates would descend through the generations.

In contrast to North Carolina, where the Debt Recovery Act was given a qualified acceptance into the body of remedial law, the legislatures and courts in Virginia, Pennsylvania, and Delaware never fully implemented the Act. Indeed, after Independence, Virginia rejected a proposal to reenact the Debt Recovery Act and instead maintained the traditional English remedial regime until 1849.46 Pennsylvania and Delaware maintained the remedial regimes they had adopted in the colonial era: their policy was to sell a debtor’s land at auction only if the judgment exceeded seven years of earnings off the debtor’s land. These policies remained good law through at least 1920 in Pennsylvania and through 1925 in Delaware.47 In Virginia, Pennsylvania, and Delaware, the writ of elegit—giving a creditor a right to the income from land, but not a title interest—remained an important creditor remedy throughout the nineteenth century.48 These states’ policies reflected the perspective that land was a natural family endowment, and ideally a source of family prosperity through the generations. Thomas Jefferson’s comment that no natural right permits burdening the family property with debts, although derived from English conceptions of natural law, might also be viewed as an intellectual development emerging after more than fifty-five years under the regime of the Debt Recovery Act. Virginia planters, under Parliament’s Debt Recovery Act, had experienced decades of a legal alternative to the property laws of England and chose to adopt English law when it came to protections of land from creditors’ claims.

Some Virginians opposed Virginia’s body of laws on grounds that its property exemptions were economically detrimental. One Virginian’s letter of November 14, 1787, published under the name “A True Friend,” argued that Virginia’s protection of land from creditors harmed Virginians and the Virginia economy.49 The author suggested that Parliament’s role in monitoring colonial legislatures to advance English economic interests was crucial to Virginia’s economic development, and he expressed fear about the absence of Parliament as a check on local legislatures.50

According to the letter, Virginians remained “in the chains of British slavery”51 because state laws protecting land drove capital elsewhere, even though “[w]e have the best mortgage to offer, which is immense and fruitful lands.” Virginians thus:


[H]ave enjoyed none of the great advantages, which independence promised us.… For this axiom is certain, nothing is lent those that have nothing, and credit is offered, at its lowest rate, to those that offer the best securities. Therefore as long as the law will subsist in Virginia that the creditor cannot seize, lay attachment and sell the land of his debtor, at the epoch the debt fall due, it is as we had nothing, and as long as it will be by the tediousness of the courts of justice almost impossible to force the debtor, we shall not find money lenders, none but usurers will offer, that will ruin us.—Specie of course will turn its course towards other states that will have better and more political laws.

America (and principally Virginia) is of necessity a borrower. The extent of her lands which demand great advances to grub them up, her commerce just rising of which the first funds ought to be laid, and her manufactures of chief wants which ought to be established, require assistance and credit. When we were under the tuition of Great-Britain, she presided over our laws, and in a manner digested them. We could pass no act tending to hurt, or annihilate the rights and interests of British creditors; consequently they did not fear to advance considerable sums, on which they drew an annual interest higher than the rate in England, besides the profits arising from a trade in which the balance was always in their favor, and which has brought us five millions of pounds sterling in their debt. Those services and advances, though so dearly bought, were however indispensable, and augmented in a greater proportion the mass of the produce of population, and of our territorial riches. By running in debt with the mother country, America increased really in power. We may from thence judge how much more rapid and prodigious her progress would be, was she, (as she might) by her union and unanimity, to purchase at this moment her assistance cheaper, and in a way less burdensome for her. It would be then only she would enjoy the advantages of her liberty and of her independence.52



As this letter suggests, some Virginians thought that the economic implications of rejecting the principles of the Debt Recovery Act would be severe.53



Reforming Institutions: The Abolition of the Fee Tail

During the late eighteenth and early nineteenth centuries, Virginia, along with New York, Georgia, North Carolina, Kentucky, and later Missouri and Mississippi, abolished the fee tail. What was the difference between property exemptions and the fee tail? The property exemptions in English law, which the Debt Recovery Act removed, prevented courts from selling a debtor’s land to satisfy unsecured creditors. They did not prohibit creditors from foreclosing on land that had been voluntarily pledged as collateral. In contrast, the fee tail allowed property owners to entirely shield their property from creditors for the benefit of the next heir: entailed land could not be pledged as collateral or used to satisfy debts. Abolishing the entail was both symbolic and important because it removed the strongest tool landowners and slaveowners had to shield their property from creditors.

For historians and property law scholars, the abolition of the fee tail by many states during the American Revolutionary period serves as a principal symbol of the power of republican ideology during the founding era. The prevailing history is based on a narrative most prominently put forth in Thomas Jefferson’s Autobiography of 1821. Jefferson introduced the bill to abolish the entail in Virginia in 1776. (A loophole was found in the text of the 1776 statute, and the entail was abolished by a more expansive statute enacted in 1785.)54 Nearly fifty years later, Jefferson’s Autobiography claimed personal credit for the abolition of the entail in Virginia as a principal achievement of republican transformation: to Jefferson, it prevented rule by an “aristocracy of wealth,” instead making “an opening for the aristocracy of virtue and talent” and laying “a foundation … for a government truly republican.”55

Historians tend to accept Jefferson’s characterization of the abolition of the entail as a great symbol of the anti-aristocratic ideology of the American Revolution.56 For many decades, however, historical scholarship was heavily influenced by work from C. Ray Keim, presented first in a 1926 PhD dissertation and published in 1968. Amidst a rich description of the practice of entailing property, Keim documented that only a small percentage of Virginia wills and deeds created estates in fee tail. Keim concluded that entail “was not a general custom” among small property holders, and that only in the Tidewater region did the practice have a “somewhat general use even among the great planter class.”57 Keim’s essay led to a consensus view that the abolition of the entail was highly important symbolically, but did not radically alter existing land practices.

The principal work questioning the dominant consensus was that of Bernard Bailyn, who emphasized the incompatibility of entail and slavery as an explanation for why the entail was not likely to have been used in the slave South. According to Bailyn, in colonial Virginia, “[a] mobile labor force free from legal entanglements and a rapid turnover of lands, not a permanent hereditary estate, were prerequisites of family prosperity.”58 Bailyn’s interpretation relied on primary materials from Virginia as well as C. Ray Keim’s data that only a small percentage of land was entailed.

In 1998, however, Holly Brewer revealed that Keim’s work suffered from a serious methodological flaw: Keim overlooked the fact that once land was entailed, there was no need to “re-entail” the land in subsequent conveyances. Keim thus vastly undercounted the amount of land that was held in fee tail in Virginia.59 Brewer’s account, which showed a much more significant use of the practice, seems to confirm Jefferson’s evaluation of Virginia’s 1776 act as an important hallmark of republicanism.60 Brewer notes that the greater quantity of fee tail land calls Bailyn’s thesis into question.61

This book suggests that the role of the entail as a wealth-shielding device complicates the anti-aristocratic account. As chapter 5 described, a principal function of the entail in the colonies was to reduce risk. It was used to shield small estates as well as large estates from financial risk. Indeed, the entail might have buffered against land consolidation. Moreover, women were often owners of land in fee tail. The impact on small owners and women transforms the Jeffersonian account of the American Revolution. The abolition of the entail in the founding era exposed many property owners, large and small, men and women, to greater economic risk.

If the entail had a useful role in risk management in colonial America, why was it abolished? The dominance of the Jeffersonian, anti-aristocratic characterization of the entail has led historians to overlook that during the 1770s and 1780s, only some state legislatures abolished the entail. Other state legislatures reformed the entail, but retained it. It was retained in Pennsylvania where, according to Gordon S. Wood, “[m]ore than any other colony in 1776 the Revolution … was viewed as a social conflict between people and aristocracy.”62 Landowners could entail land in Pennsylvania until 1855.63 The history of which states merely reformed the entail and which states abolished the entail, and understanding the purposes of those different approaches, is essential to understanding founding era republicanism.

At the heart of founding era reforms to property law was a desire for the transparency, security of property rights, and the reliability of title and mortgage records. Concerns about the entail often were concerns about transparency. States reformed the entail by requiring recordation, by limiting entails to one generation, and by lowering the costs of converting entailed land to fee simple. These reforms suggest that one of the most important legacies of the founding era in the realm of property was the advance of an institutional revolution toward a property and credit system rooted in a low-cost ability to publicly transmit information about property assets, and the priority of claims against those assets.

Why did some states abolish the entail entirely? Abolishing the entail certainly held symbolic importance as an anti-aristocratic measure, particularly in North Carolina and Virginia, which practiced an unusually strict version of entail law. One aspect of the republicanism interpretation is clearly correct: Political leaders in the founding era wanted to eradicate all vestiges of hereditary privilege. Various state constitutions and, ultimately, the US Constitution, prohibited titles of nobility. The opposition to government-sanctioned privileges based on birth and not on merit was deep and intense.64 The structure of the fee tail—son to eldest male heir, daughter to eldest male heir—was reminiscent of English birthright and repugnant to republican ideals.

It is clear from the historical record that abolishing the entail had symbolic importance in advancing republicanism in the founding era in Virginia and North Carolina. North Carolina’s law abolishing entails is the most striking evidence that the intention was to equalize wealth. It states that “entails of estates tends only to raise the wealth and importance of particular families and individuals, giving them an unequal and undue influence in a republic, and prove in manifold instances the source of great contention and injustice.”65 Virginia’s 1776 law abolishing entails similarly explains as one reason for the act that “the perpetuation of property in certain families, by means of gifts made to them in fee taille, is contrary to good policy.”66 In addition to Jefferson’s 1821 autobiography, legal thinkers such as James Kent and St. George Tucker interpreted abolishing the entail as a measure taken against inherited privilege.67

However, republicanism and the abolition of the entail cannot be truly understood without an understanding of their connections to slavery.68 The states that completely abolished the entail were those relying most heavily on slave labor: Virginia, Georgia, North Carolina, New York, Kentucky, and later Missouri and Mississippi (South Carolina never recognized the fee tail). Thus, consistent with Bernard Bailyn’s interpretation, the abolition of the entail increased the effective use of slave property in cultivation and as a source of credit and made slavery more profitable.



THE FOUNDING ERA INSTITUTIONAL REFORM TOWARD GREATER TRANSPARENCY

In the founding era, where the entail was reformed rather than abolished, the reforms were part of a broader movement to eliminate English conveyancing practices, to lower fees, to increase transparency in credit markets, and to enhance the reliability of the land title registration system. States, such as Pennsylvania, that reformed the entail after the Revolution, addressed two of its principal problems: (1) the entail increased the costs of credit because the entailed status of land was not likely to be readily apparent to outside creditors and purchasers; and (2) the high costs of the common recovery, the English conveyancing procedure used to remove entails from land.69 In sum, the reformers wanted the entail to be used more inexpensively, flexibly, and transparently.

The cost to credit markets of the lack of transparency of the fee tail had long been recognized as an important problem. Blackstone and others more generally criticized the fee tail estate for its negative impacts on credit markets related to land. According to Blackstone, before the fee tail could be barred by a common recovery, “creditors were defrauded of their debts; for, if tenant in tail could have charged his estate with their payment, he might also have defeated his issue, by mortgaging it for as much as it was worth: innumerable latent entails were produced to deprive purchasers of the lands they had fairly bought; of suits in consequence of which our antient books are full.”70 Similarly, the Virginia act abolishing the entail provided as a primary justification that the entail “tends to deceive fair traders, who give a credit on the visible possession of such estates.”71

How did the entail affect credit markets? Entails were not recorded in a single location. Land could be entailed in wills (probate records) as well as in deeds (land records). Purchasers and creditors might need to search the entire body of records, because entails ran with the land and, as an example, an entail created in 1660 would still be valid against a mortgage creditor in 1760. To find the removal of an entail, one would need to look for either records of a common recovery in the court records or a legislative act. In most colonies, to verify with certainty that land and slaves were not encumbered by entails, creditors or purchasers would have to search the entire body of land records and probate records and, depending upon the colony, either the records of the court of common pleas or the legislative acts.

States in the Middle Atlantic and Northeast reformed the entail in the founding era: by requiring the recordation of conveyances that entailed land; by limiting the duration of an entail to the current generation; and by substituting a streamlined deed approach for the English common recovery. Each of these reforms made land title records far more reliable and useful. Requiring recordation of all conveyances that entailed land ensured that the interest of subsequent purchasers or mortgage lenders could no longer be undermined by undiscovered devises or conveyances.

Second, New Jersey’s and Connecticut’s laws limiting entails to one generation boosted the reliability of the land records.72 Under English and colonial law, the entailed status of land carried through the generations until the entail was formally removed. It was, therefore, possible to produce a will from decades earlier proving an interest in tail by someone who was not in possession of the land. Limiting the entail to one generation eliminated that problem, while shielding the land, unless and until the owner chose to remove the entail.

Third, the Pennsylvania, Massachusetts, Maryland, and New Jersey statutes allowed owners in fee tail to convert entailed land into fee simple by a simple deed process.73 These statutes eliminated the need for the costly English common recovery. As the 1784 New Jersey statute reforming the entail stated, “Heirs are put to great Expence in suing out Recoveries, in order to dock such Entails.”74 Similarly, Maryland’s entail reform of 1782 addressed the “heavy expence and great inconvenience” of common recoveries.75

The movement to legally reform the entail in states such as Pennsylvania, Massachusetts, Maryland, New Jersey, and Connecticut has been overlooked in historical accounts emphasizing the anti-aristocratic symbolism of the abolition of the fee tail. In these states, the primary founding era reform movement was directed toward lowering costs and increasing transparency in the legal institutions established to clear title and to promote land and mortgage markets. These reforms, however, were entirely consistent with “commercial republicanism.” Recording title, conveying land, and obtaining credit on the basis of public land records promoted a society based not on family reputation or patronage ties, but on the basis of recorded assets.



THE ABOLITION OF THE ENTAIL IN THE SOUTH

Despite the egalitarian appeal of abolishing the entail, the broad popular support for the reform is better explained by its economic benefits. Impediments to liquid land markets imposed unique costs to a plantation agricultural system based on slave labor. It bears repeating that the entail was only abolished in Virginia (1776, 1785),76 Georgia (1777),77 New York (1782, 1786),78 North Carolina (1784),79 Kentucky (1796),80 and later, Mississippi (1812)81 and Missouri (1816),82 and that South Carolina never recognized the entail.

Colonists were deeply concerned about the impact of the entail on credit markets. As described, Virginia abolished the entail with respect to creditors’ claims on slaves in 1727 because to do otherwise, according to the legislature, “may destroy the credit of the country.”83 The 1727 entail law, however, raised a new set of problems in relation to a central feature of Southern land use practices. Increasing investments in slave labor led to an emphasis on intensive staple crop production associated with high rates of land exhaustion. With regard to tobacco, for example, the historian James H. Soltow has noted that “the exhausting nature of tobacco cultivation generally required abandonment in three or four years. Exhausted land returned to timber regained some of its fertility in twenty years or so, but it was less productive than new lands.”84 Agricultural manuals from the late eighteenth and early nineteenth centuries emphasized that tobacco grown on fresh lands was of better quality, which meant that tobacco cultivation typically involved moving slaves to clear and cultivate new land on a continual basis. According to American Husbandry, a book on colonial agricultural practices published in 1775 for the benefit of Londoners invested in the colonies, “There is no plant in the world that requires richer land, or more manure than tobacco; it will grow on poorer fields, but not to yield crops that are sufficiently profitable to pay the expences of negroes &c.… [T]his makes the tobacco planters more solicitous for new land than any other people in America, they wanting it much more.”85

Similarly, a pamphlet from 1800 noted that in Virginia, “new ground … may be there considered synonymous with tobacco ground.… for a Virginian never thinks of reinstating or manuring his land with economy until he can find no more new land to exhaust, or wear out, as he calls it.”86 In 1761, the Virginia legislature removed an entail on land because the land was “cut down, and the soil exhausted” and the owner could then entail other land which “being fresh, might be worked with slaves to a greater profit for the estate.”87 Slaveowners constantly moved their slaves to new areas where the slaves cultivated new land to greater profit. The mobility of plantation labor forces, however, increased the cost of the fee tail and increased the effect of uncertainty over the status of land and slaves—that is, entailed or not—and resulted in a dampening effect on credit liquidity. It is likely the entail was abolished because of its costs to vital credit markets and land markets where institutional solutions did not present themselves.88

As mentioned, Jefferson’s 1776 statute describes as one reason for its enactment that the expenses of removing entails on estates “of small value, was burthensome to the publick, and also to individuals.”89 In Georgia, colonists opposed the form of entail law in operation because it prevented the land consolidation that some residents desired. Empirical studies have shown that after the Revolution, in the Southern states where the entail was abolished, the profitability of slavery led large slaveholders to outbid non-slaveholders in land markets, which led to substantial inequality and, according to the economic historian David Weiman, to “ ‘pre-emptive’ displacement [of yeoman households] to more marginal soils.”90 The current historical literature has overlooked that the abolition of the entail might have accelerated the land consolidation observed after the American Revolution.

The wealth-shielding aspect of the entail is equally important to our understanding of Anglo-American property law. It is extremely important to recognize that today’s body of property law contains within it an important example of wealth shielding that originated centuries ago. The entail enabled individuals to select particular assets to be immune from creditors’ claims, despite the lack of transparency and additional costs to credit markets. Abolishing the entail in the South subjected all landowners, small and large, male and female, to greater financial risk, and its connection to the economy rooted in slave labor is highly conspicuous.
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Property and Credit in the Early Republic


In gaining independence from British rule, the colonists rejected the extractive taxes and trade policies that they felt would suppress economic growth. Parliament’s Currency Act of 1764 prohibited colonial governments from enacting currency policies to stimulate credit markets by expanding liquidity. The Stamp Act of 1765 would have extracted wealth by taxing institutions fundamental to the colonial economy, while the Townshend Acts and Coercive Acts imposed further taxes and threatened colonial autonomy and prosperity. Independence ended these threats but posed the question of what role the new federal government would play in regulating state legislatures and how much power it would have to standardize state laws on property rights, the credit markets, and the economy.

James Madison proposed in the Constitutional Convention that the federal Congress should have the power, as Parliament had before, to veto, or negative, any state laws. He recommended to George Washington the inclusion of a “negative in all cases whatsoever on the legislative acts of the States, as heretofore exercised by the Kingly prerogative.”1 Madison’s proposal was rejected. Instead, the US Constitution included the Contracts Clause, which holds that: “No State shall … pass any … Law impairing the Obligation of Contracts.” The Contracts Clause was intended to prevent the most extreme debt relief measures, like those that colonial legislatures implemented to provide temporary remedies in periods of economic hardship, from damaging property interests and credit markets. Fundamentally, however, the popularity of strong state-level governance remained high.


Property Exemptions and Federalism

The issue of exempting land from creditors’ claims was debated in relation to national, as well as local, policy. The dueling imperatives of expanding access to credit and protecting debtors during recessions remained a source of contention in the early Republic. The Debt Recovery Act model, of course, was one of a uniform policy toward property exemptions determined at the highest levels of legislative authority. Ceding responsibility over creditors’ remedies to the state legislatures reflected both a rejection of the parliamentary model of centralized control and a recognition of the economic and cultural discrepancies between states in the founding era. In the new United States, not only did states retain legislative authority over their own court procedures and remedial regimes, but the states also insisted that the federal courts recognize and implement the local state execution processes in the cases that they decided.2 In 1790, President George Washington advised Congress to consider “whether an uniform process of execution, on sentences issuing from the Federal courts, be not desirable through all the States.”3 But opposition to a federal policy on remedies for creditors was strong enough that one was not enacted for much of the nineteenth century, meaning that the federal courts were required to implement the relevant state remedies in federal court litigation.4

The question of whether land would be available to satisfy unsecured debts emerged with respect to two other issues of national policy. One issue was what laws should apply to the Northwest Territory. Congress adopted Pennsylvania’s policy of allowing sale of the debtor’s property only if the debt exceeded seven years of the property’s earnings.5 Protecting land from seizure for small debts was thought to attract settlers to frontier areas.

The issue of whether land would be available to satisfy debts was also central to the debates over the nation’s first bankruptcy legislation. In accordance with all of the legislation proposed before Congress, a bankrupt’s lands would be seized and sold as a condition of obtaining a fresh start. As early as 1792, Thomas Jefferson questioned the desirability of a federal policy involving “seizing and selling lands.” He noted that “[h]itherto, we had imagined the General Government could not meddle with the title to lands.”6 He emphasized that bankruptcy legislation providing for the sale of land was suited for a commercial or mercantile society, but not one based on agriculture. Jefferson asked:


Is Commerce so much the basis of the existence of the U.S. as to call for a bankrupt law? On the contrary are we not almost merely agricultural? Should not all laws be made with a view essentially to the husbandman? When laws are wanting for particular descriptions of other callings, should not the husbandman be carefully excepted from their operation, and preserved under that of the general system only, which general system is fitted to the condition of the husbandman?7



In the debates over the Bankruptcy Bill of 1798 (the first bankruptcy bill that was seriously considered), the Federalists, however, were dedicated to a legal regime where property exemptions were minimal and where credit terms were improved to promote economic development. For example, James A. Bayard, a young Federalist, described state law making land immune from the payment of debts as “a remnant of the feudal system, of the principle of the ancient aristocracy of England, which was imported hither from that country by our ancestors.”8 To Bayard, the “principle goes to the root of commercial credit; because a merchant must know, that if he gives credit to a large amount, that the whole of that money may be vested in land by his debtor, and then he cannot touch it.… Commerce, and a law like this, cannot live and flourish on the same soil.”9 The Republicans, in contrast, wanted a general exemption from the statute for all agrarian debtors. Albert Gallatin, the most prominent Republican in Congress, argued that protections on land, such as Virginia’s adoption of English law on remedies or Pennsylvania’s limitation on execution sales to debts larger than seven years’ worth of earnings, were necessary “in order to prevent the sacrificing of land at a rate so much below its value as it must sometimes be sold for, if it were always liable to be sold for debt, as personal property.”10 A Bankruptcy Act allowing execution against a bankrupt’s land was enacted in April 1800, but it was repealed three years later under the Jefferson administration.11 Tension between states over property exemptions was a central reason for the failure of bankruptcy legislation for much of the nineteenth century.12



Property Exemptions in Early Nineteenth-Century History

The subsequent decades saw a building up of protections to land ownership at the state level. Over the course of the nineteenth century, economic recessions were routinely followed by law reform movements that expanded protections for debtors’ assets from the claims of creditors.13 In the 1820s, even as politicians like Daniel Webster were praising laws that boosted creditors’ abilities to seize land from debtors, the popularity of reforming such laws was growing. The preference for exempting some property from seizure was increasing among those who believed that subjecting all forms of property to commercial risk jeopardized democracy—or at least the livelihoods of families within the democracy—by creating conditions in which a mere economic downturn might lead a family to be forced out of the landowning class and into the ranks of the indigent.

During the early nineteenth century, state legislatures enacted laws exempting various types of personal property from the claims of creditors. A New Hampshire law of 1807, for example, listed the items that were protected from creditors:


wearing apparel necessary for immediate use, one comfortable bed, bedstead and bedding necessary for the same, the bibles and school books in actual family use, together with one cow, and one swine, or in case the debtor be a mechanic, tools of his occupation to the value of twenty dollars in lieu of said Cow shall be altogether exempted from attachment and execution.14



The first major wave of reform laws, however, consisted of enactments in the aftermath of the recession of 1817 to 1818.15 In those years, many states enacted more temporary stays on execution as well as “appraisal laws,” which required that land only be sold if the price constituted a specified percentage (say two-thirds) of the property’s value, as determined in an appraisal.16 Many state legislatures also expanded the amount of personal property that was exempt from unsecured creditors’ claims17 and enacted statutory periods during which mortgagors and other debtors could redeem their property after creditors obtained judgments in a court of law. The Revised Statutes of the State of New York of 1829, for example, introduced a statutory period of redemption of fifteen months, during which mortgagors could redeem their property after a judgment at law.18 Notwithstanding these legal reforms, the colonial era Debt Recovery Act still had a profound impact during this period. Indeed, legal scholar James Kent’s treatise of 1830 states that the absence of any right of redemption in eight states (New Jersey, Maryland, North Carolina, Tennessee, South Carolina, Georgia, Alabama, and Mississippi) was due to the influence of the Debt Recovery Act of 1732.19

Further reforms occurred when the Panic of 1837 led to a widespread movement among state legislatures to go beyond former laws and to provide means by which homeowners could register and record their property as entirely exempt from the claims of creditors.20 In the 1840s, almost every state enacted a law allowing married women to hold and register property in their own names—property that would be exempt from the claims of their husbands’ creditors.21 Then, over the next few decades (and particularly in the 1850s), state legislatures sheltered land from creditors’ claims through homestead exemption laws based either on a minimum number of acres (typically ranging from 40 to 160 acres) or on a set monetary value of land.22 States enacted laws providing for periods of time during which mortgagors could redeem their property after foreclosure. These laws—a partial return to the estate protections of early modern England—remain on the books today in some form.

But for more than a century, from 1732 to the 1850s, American property law offered few protections from commercial risks outside of the voluntary use of fee tails in Virginia, North Carolina, and other instances. Joseph Story explained this legal development as “a natural result of the condition of the people in a new country, who possessed little monied capital; whose wants were numerous; and whose desire of credit was correspondingly great.”23 Story is likely correct that the economic conditions of the colonies, the lack of internal capital sources, and the desire for credit might explain why colonial opposition to the Debt Recovery Act was not stronger. But Story’s explanation does not capture the profound effects of the Debt Recovery Act on American economic, social, and political life.

The most important effect was to diminish the role of landed inheritance in American society by privileging the claims of creditors over heirs when debtors died. In England, land descended automatically to the heir free of the deceased’s unsecured debts. In contrast, in America under the Debt Recovery Act regime, the inheritance of land occurred only when the deceased’s debts were small enough to be satisfied out of the deceased’s personal property. The profound impact of the Debt Recovery Act on inheritance is clearly expressed in writings assessing the Act after the American Revolution: in the 1803 South Carolina case of D’Urphey v. Nelson, in which the judge referred to the Debt Recovery Act as an explanation for why “the extreme anxiety observable in the common law of England to preserve the rights, and favor the claims, of the heir at law, has been entirely dismissed from our law”; in a lower court opinion in the New York case, Waters, which described exempting land from debts as a result of the “solicitude of the holders of landed estates, to perpetuate them within families, combined with the genius of the English government,” which was “local, … confined to Great Britain, and not … extending to its colonies”; and in the Federalist congressman James Bayard’s description of the exemption of land from creditors’ claims as a “remnant of the feudal system, of the principle of the ancient aristocracy of England.”

These tensions between expanding access to credit and protecting private property from creditors, between laws allowing the entailing of plantation land and slaves and those prohibiting the same, were important components of founding era debates over the legal preconditions of a republic. American republicanism was the outgrowth of earlier transformations toward truly “colonial” laws: laws developed in a colonial framework and suited to meet the ends of colonial imperatives. The ideology of the founding era was more than simply the combination of Enlightenment philosophy with hostility toward English rule during the run-up to the American Revolution: It was an expression of how far American social, economic, and political life had diverged from that of the English.

This book also ties the American dismantling of English inheritance law to slavery. In enacting the Debt Recovery Act, Parliament was centrally concerned with the laws of colonies that relied on English credit to import increasing numbers of slaves. The American adoption of English laws exempting property from debt was most threatening to creditors when that “property” was human beings. Slaves could be hidden from creditors or be sold and converted into land safe from seizure, or a colonial legislature might enact a law defining slaves as “land” and therefore as exempt from creditors’ claims. The Debt Recovery Act promoted the slave trade by explicitly repealing all colonial property exemptions to land, houses, and slaves and by requiring colonial courts to administer streamlined processes for seizing each of these assets. In response to abolitionist protest, in 1797 Parliament repealed the Debt Recovery Act with respect to slaves in all of the remaining British colonies. In America, however, the Debt Recovery Act regime for slaves remained a fixture of the law. Indeed, after the American Revolution, when republicanism was at its strongest, America was moving toward a regime of pure “chattel” slavery.

Another important consequence of colonial era laws and institutions was to expand the commodification of land. Streamlining the process for recording titles and mortgages and simplifying the procedures associated with the sale of land by execution made it easier and less costly for both unsecured and secured creditors to seize land, and laid the foundation for more liquid land markets.

During the eighteenth century, the English exemptions of land from creditors’ claims led, in Britain, to a categorical division between landholders, whose wealth was protected from immediate financial risks, and “merchants” and “traders” who by definition became people whose assets were subjected to greater financial risk. In 1732, Parliament introduced bankruptcy legislation that offered a fresh start to people legally defined as “traders,” who were willing to give up their land to satisfy debts in the proceedings.24 In 1807, Parliament enacted a more expansive statute stating that all land of persons defined as “traders” would be available to satisfy their unsecured debts both during life and at the time of death.25 In America after the Revolution, the vast differences in local preferences on the issue of creditors’ remedies expressed themselves not through occupational categorization, but instead through interstate variation and hostility toward federal government policies that might have imposed a uniform regime reminiscent of the Debt Recovery Act. Federalism emerged, in part, in response to the hostility toward Britain’s colonial policies. The legacies of these policies—and of the reactions to them—still affect American economic, social, and political developments today.
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Property, Institutions, and Economic Growth in Colonial America


For many decades, scholars have focused on institutional foundations and property rights as central determinants in countries’ economic and political well-being. This chapter places the book’s description of how property rights were defined, enforced, and managed in the British American colonies within the economic history literature. As scholars have identified, property rights are central to both political and economic life. With regard to political life, property rights help define an individual’s authority over her person and belongings (land, creative works, possessions, etc.) vis-à-vis her relationship to the state. A democratic form of government presupposes a citizenry that enjoys spheres of individual autonomy made secure by the legal protection of property rights. Political-related property rights include protections of property from state confiscation, legal requirements for searches and seizures of property and, more broadly, voting and other constitutional rights.1

Property rights are also fundamental to a market economy, for different but at times overlapping reasons. Property rights grant “decisionmaking authority over access and use” of valuable resources.2 Within a market-oriented culture, property rights structure incentives toward investing labor and resources in value-enhancing ways.3 Private property allows communities, families, individuals, or firms to “reap what they have sown”: to decide how resources are invested in and used; to decide the timing of extraction or sale in the market; and to gain the profits achieved on the basis of those decisions and investments.4 Within a market-oriented society, property rights work in the aggregate: where property rights are protected, the cumulative effects of families’, individuals’, and firms’ value-enhancing investments in their property raise the society’s total wealth. Of course, most, if not all, societies have social, political, and economic systems that exclude or disadvantage certain groups while privileging others. In early America, the conquest of Native American land, slavery, and rules denying property rights to married women are examples of how property rights protection was used to concentrate economic and political power in the hands of some members of the society at the expense of others; at the same time the more equal land ownership among free Whites created a perception of relative equality within the government system.

In addition to protecting property rights, a legal system can promote economic exchange by clarifying and publicizing property rights. The legal scholars Thomas Merrill and Henry Smith emphasize that a principal purpose of property law is to reduce information costs relating to property entitlements.5 Merrill and Smith note that most legal systems limit property rights to a set number of standardized forms (“fee simple,” “lease,” etc.). When a legal system recognizes idiosyncratic property forms, creditors and purchasers must expend increased search costs to determine the nature of the property interests in question before lending money on the basis of the collateral or buying the property. In contrast, clarifying property interests through standardization lowers information costs, spreading benefits in the market.6

Responding to Merrill and Smith, Henry Hansmann and Reinier Kraakman noted that information costs in property markets are driven more by the problem of verification of ownership rights than the relative simplicity or complexity of the property forms themselves. They assert that recording systems and other institutional devices to publicize rights are essential in reducing information costs.7 Thus, legal definitions of property rights and institutional frameworks for publicizing property interests work together in a market economy: transactions costs are reduced and market activity enhanced when property rights are clearly defined and when title and encumbrances are made transparent through institutions. Chapter 2 describes how colonial governments adopted title and mortgage recording to publicize interests in property.

Within the field of economic history, the line of inquiry relating the importance of property and institutions to economic growth is most prominently associated with the work of Douglass C. North. North’s Institutions, Institutional Change, and Economic Performance (1990) asserts that by analyzing history through the lens of institutions, which he defines broadly as structural and cultural constraints, one can better understand a society’s ability to adopt institutions that protect property rights promoting economic growth.8 In the spirit of North, the economists Darren Acemoglu, Simon Johnson, and James Robinson have emphasized that “Countries with better ‘institutions,’ more secure property rights, and less distortionary policies will invest more in physical and human capital, and will use these factors more efficiently to achieve a greater level of income.”9

Measuring the impact of institutions on economic growth, however, presents substantial challenges. There is an endogeneity problem: Are property rights and institutions a product of a wealthy society, or are they what explains the creation of wealth? Looking for an exogenous variable, economists such as Rafael La Porta, Florencio Lopez-de-Silanes, and Andrei Shleifer focused on former colonies where European law was transplanted and documented strong correlations between modern-day economic measures of prosperity and a country’s “legal origin.” Legal origin in this literature refers to whether a country’s legal system is based on the British common law or whether it is rooted in the French, German, or Scandinavian civil law. The former colonies of Britain, which instituted the common law, have had greater economic growth, and have stronger protection of property, than countries whose colonizer had a legal system rooted in the civil law.10

Acemoglu, Johnson, and Robinson advanced the legal origins literature by demonstrating that where colonists physically settled, rather than simply oversaw the expropriation of wealth, the legal regime led to greater economic growth over the long term. They examined settler mortality rates to approximate, inversely, the extent of law and institutions brought by the colonizers. The theory is that in settler societies, colonists “tried to replicate European institutions, with strong emphasis on private property and checks against government power.” Where mortality rates were high, fewer Europeans settled and colonial powers were more likely to engage in extractive and exploitative forms of imperialism.11 In a separate article, Acemoglu, Johnson, and Robinson find an “institutional reversal” that European colonialism led to the introduction of institutions of private property in previously poor areas. In contrast, colonies with preexisting profitable extractive industries, such as mining, failed to introduce institutions of private property that would disperse wealth throughout the society.12

This book describes how British American colonial legal institutions and debtor/creditor law departed from the institutions and property laws of England. A new “colonial law” emerged that reflected the transplantation of English law, laws enacted by colonial assemblies, and continued oversight and legal regulation by Parliament and the Crown. In this sense, British law of the seventeenth and eighteenth centuries offered what Joel Mokyr has described as meta-institutions, that is, institutions that make possible a “high capacity for endogenous institutional change” because they “change and set the formal rules under which other institutions operate[].”13 Mokyr emphasizes the British Parliament’s role as a meta-institution domestically within England, but his argument applies equally to the British American colonies of the seventeenth and eighteenth centuries. European colonists brought with them a connection to European culture and updated their cultural beliefs as they absorbed Enlightenment ideas that developed in Europe after 1680. Enlightenment culture accepted “that it was the role of the state to enhance prosperity and growth and to encourage the formation and dissemination of useful knowledge.”14

In the case of colonial governments, a system of federalism emerged where the colonial representative assemblies actively reshaped the legal regime to meet their local interests. At the same time, the British Crown provided not only military defense, but also oversight of colonial lawmaking. British oversight took place in several ways: by parliamentary law; through the crown-appointed colonial governors and the Board of Trade, an English governmental body constituted to supervise colonial matters; as well as by the Privy Council, the final court of appeal for colonial cases.15 Historians have long recognized that British oversight of the colonies was limited until the 1760s. The Debt Recovery Act of 1732, which enacted a regime of creditors’ remedies throughout the colonies, is an important counterpoint to the otherwise relatively loose oversight that allowed colonial representative assemblies the ability to enact new laws on behalf of their landowning and slaveholding constituencies.

At the foundation of the market economy in colonial America were formal legal institutions and a body of laws that protected property interests when individuals used their property for exchange in the market or as collateral for credit, as well as, in many colonies, a system of property that commodified both land and human beings (slaves). The colonists streamlined specific legal institutions, such as the common pleas courts and affiliated recording mechanisms, that allowed property owners to confirm and publicize titles, to convey property, and to record mortgages. Moreover, the same institutions provided creditors with remedies against debtors in the event debtors defaulted on agreements. The justices of the peace and other officials applied bodies of English common law, colonial-enacted statutory law, and parliamentary law such as (1) laws defining the assets—including land and slaves—that were available, through legal process, to be taken by mortgage creditors and unsecured creditors in satisfaction of debts; (2) inheritance laws that established priority over assets between creditors and family members when a debtor died; (3) laws and property forms (fee tail) that served to enable individuals or the society to manage financial risk.

The historical work here is related to the conceptual argument put forward in Katharina Pistor’s The Code of Capital (2019), which asserts that capitalism is based on a “legal code” that allows individuals to use assets to generate wealth.16 Similarly, the economist Hernando de Soto has attributed global wealth disparities to the ability of ground-level legal institutions to protect property rights and encourage entrepreneurialism. De Soto’s The Other Path focuses on the institutional changes necessary to bring the tremendous entrepreneurial activities taking place in the informal economy into the formal sector. 17 De Soto’s The Mystery of Capital makes two distinct arguments about property and institutions, the second of which is related to the subject of this book.18 De Soto has famously advocated for policies formally recognizing private property rights in individuals squatting on land previously held by the state. Mystery of Capital includes a chapter titled “The Missing Lessons of U.S. History,” which focuses on the “early American tradition of squatting” and the legal mechanisms adopted to formally recognize and validate informal claims to property.19 The second argument made in Mystery of Capital relates to the reform of legal institutions necessary to allow property to be used to access capital. To de Soto, economic prosperity depends upon local policies that allow individuals to convert assets into fungible and liquid wealth. Mystery of Capital’s prescription for economic growth involves building institutions that confer clear title to property, that enable assets to be used as collateral, and that enforce credit agreements, so long as the institutions do not impose bureaucratic hurdles and fees that push market participants into the informal sector.20 De Soto’s work has been criticized for its perhaps mistaken assumption that formal title systems will be supported by state and economic institutions that allow the citizenry to gain the economic benefits of formalization.21

This book places in historical context the enactment of laws and the establishment of legal institutions underlying property rights in colonial America. It describes how local representative assemblies, with oversight from British colonial authorities, developed institutions that offered processes for confirming titles to land and extending property as collateral for debts, which are a central foundation of modern economic life.22

Did the adoption in the British colonies of formal legal institutions and a body of laws that promoted credit markets lead to economic growth? The legal origins and other economic history literature, described above, suggest that the answer is likely to be “yes” over the long term. The contemporary sources that form the basis of this book indicate that colonists believed laws promoting credit markets were essential to the economy. The next section, however, discusses the complexities in making causal claims about the effect of property law and legal institutions in colonial America on economic growth. First, slavery was central to colonial American economic history and complicates the understanding of the colonial past and its legacies. Second, it examines the current economic history literature on growth rates in colonial British America that provides insufficient data to support a causal claim that legal institutions affected growth. Finally, it discusses the central tradeoff, from an economic standpoint, of a legal regime that is centered on maximizing the remedies available to creditors. The focus in British colonial America on protecting creditors’ immediate economic interests with few protections for debtors increased the financial risk in the society. To fully understand the impact of laws and institutions relating to credit markets, it is important to consider the tradeoff between growth and the problems that stem from financial risk.


The Complexities of Colonial Law and Institutions in Economic History



PROPERTY LAW, LEGAL INSTITUTIONS, AND SLAVERY

The centrality of slaves as a form of property is ubiquitous throughout the historical legal records of many colonies in British America. Colonial administrations created a law of slavery, defined slaves as property, provided recordation of slave mortgages, and used legal institutions to sell and auction slaves to satisfy debts. One cannot understand the history of property law and legal institutions in colonial British America without accounting for slavery. More work is needed, but existing evidence suggests that slaves might have constituted the collateral in mortgages that account for more than half the total funds extended in some colonies.23 The historical evidence also suggests, for example, that slavery led to the institutional “innovation” of the first chattel mortgage laws in the country. Mortgage law traditionally applied to land, but as described in chapter 2, Carolina’s recording statute of 1698 stated that “the Sale or Mortgage of Negroes, Goods or Chattels which shall be first recorded in the Secretary’s office in Charles-Town, shall be … held to be the first Mortgage.”24 Yet, the profound harms of slavery to slaves as individuals, and to the society overall, make the colonial body of laws promoting the use of property as collateral run against standard whiggish narratives of economic history.

Beyond the harm to individual slaves, the long-term growth trajectory of economies relying on slave labor was poor. As Gavin Wright has described in Slavery and American Economic Development, slavery often emerged in areas with the highest land values. Slavery was most profitable in areas with the best soil for growing lucrative staple crops.25 Slavery was often associated with mono-culture staple crop production, which led to land exhaustion, meaning that slaveholders often sought out new land and migrated to new regions in search of the greatest profits.26 Although there are numerous examples of slaves working in diverse jobs such as iron mills and shipping, over a large range the economic development brought on by reliance on slave labor was often highly specialized in staple crop production. These regions lacked the commercial diversity of areas reliant on free labor, lacked equivalent infrastructure development such as roads and bridges, lacked equivalent public education, and impoverished large portions of the population.

Slaveholders amassed great wealth: If one includes the value of slaves as part of the per capita property, the South had far higher wealth per capita (per free capita) than the North in 1860. But, omitting the slaves as property, the South had lower wealth per free capita than the North.27 As Wright has emphasized, regions in America relying on slave labor failed to adopt the types of institutions that would attract immigrants.28 The economic history is complex, but even beyond the systems of racial subjugation that persist today, the laws and institutions promoting slavery weakened the economic health of many states over the long term.



DID THE COLONIAL LEGAL REGIME LEAD TO ECONOMIC GROWTH?

Contemporary sources consistently reveal the perception that credit terms were improved and economic conditions were advanced by laws expanding the property available for creditors to take in satisfaction of their debts. As described in chapter 4, for example, in 1739, Jamaica enacted a law that responded to the Debt Recovery Act by lowering the legal interest (usury) rate by 20%, from an interest rate of 10% to 8%.29 The law stated that


[w]hereas by an act of parliament … entitled, “An act for the more easy recovery of debts in his majesty’s plantations and colonies in America,” creditors in the colonies are secured [in] their debts in a more ample manner than when interest was established in this island at [10% per year], it was appropriate that in all “mortgages, bonds, and other specialities” that the legal interest rate be reduced to “eight pounds for the forbearance of one hundred pounds for a year.30



Without further evidence it is not clear what role the usury rate played in trade relations, but even the perception among legislators that the Debt Recovery Act brought about a 20% decline in the interest rate reflects that there was likely a significant effect of the act—spread out over thousands of secured transactions—on credit available for productive investment. Other colonial sources also suggest that contemporaries thought creditors’ remedies expanded commerce. To give merely one example, after the 1776 Declaration of Independence, North Carolina enacted a law to reassure foreign creditors that they would be able to use legal process to seize land in satisfaction of their debts. North Carolina’s statute of 1777 announced that it was written for “divers Persons residing in other States or Governments [who] contract Debts with the Inhabitants of this State.” It clarifies that “by the Policy and Genius of our present Constitution, Lands and Tenements ought to be made subject to the Payment of just Debts” when debtors “hath not within the Limits of this State Goods and Chattels sufficient to satisfy the same.”31

Why would the North Carolina legislature enact a law telling out-of-state creditors about the scope of remedies available in its courts? The state legislators clearly thought that the promise of expansive remedies would increase the credit offered to its inhabitants. As described throughout the book, voluminous sources confirm that colonists perceived a clear connection between laws, institutions, and the costs of credit. In 1833, Supreme Court Justice Joseph Story’s Commentaries on the Constitution described how the New England colonies defined land as “chattel,” and how the Debt Recovery Act expanded the reach of creditors’ claims to include virtually all property owned by debtors. To Story, these laws had made land “a substitute for money,” which he explained as “a natural result of the condition of the people in a new country, who possessed little monied capital; whose wants were numerous; and whose desire of credit was correspondingly great.” He added, “the growth of the respective colonies was in no small degree affected by” this legal transformation.32

Jacob M. Price and Russell R. Menard similarly have contrasted the “Anglo-Saxon or creditor defense model” of legal remedies against the land with the “Latin model” used in Brazil where, under Portuguese rule, landed estates were protected from creditors’ claim.33 Menard attributes the rise of centralized plantation slavery in Barbados, but not in Brazil, to the fact that broader creditor protections encouraged greater financial investment.34 If one adopts wealth maximization as the criterion to evaluate a legal regime, it is likely that the policy that lowers interest rates will achieve the greatest wealth in the long run, provided it does not create economic upheaval and social instability.

The current economic history literature concludes that free colonists’ standard of living was high on average relative to Britain, however, the high standard of living is not reflected in rates of growth. Alice Hanson Jones’s 1980 study of probate records near the time of Independence moved her to conclude that personal wealth levels reveal a standard of living that was “probably the highest achieved for the great bulk of the population in any country up to that time.”35 Robert Allen, Tommy Murphy, and Eric Schneider examined wages in relation to cost of living and found that laborers in Philadelphia had approximately 25% higher wages than laborers in London.36 Peter Lindert’s and Jeffrey Williamson’s large-scale project to examine income distribution suggests that incomes per capita in the British American colonies were higher than in England by 1774 and were more equally distributed.37 These studies suggest that laborers were paid well and income levels among the free White population compare favorably with Britain.

Per capita economic growth rates, however, are a different matter, although there is consensus that the economy expanded consistently starting in the 1740s. In a review of the current economic literature, Joshua Rosenbloom concludes that “after overcoming the initial challenges of settlement the pace of aggregate economic growth was quite small.”38 John McCusker’s and Russell Menard’s Economy of British America estimates that the per capita income in the colonial economy was in the range of 0.3% to 0.6% per year, and that growth in the colonial era likely occurred in two “spurts”: the first as settlers initially moved to each colony and developed farms, and the second beginning in the 1740s and lasting until the Revolution.39 They found that average annual per capita exports from Great Britain to the continental colonies rose from £0.9, in 1699–1704, to £1.20, in 1767–1774.40 Import and export rates are a proxy for transatlantic credit markets in the colonial era. The colonies lacked banks or other financial institutions. Extending “credit” often consisted of transferring goods or other property (say, manufactured items from England), with repayment in other goods at a later time (say, items for export like tobacco). The sustained growth of imports and exports after 1740 is notable. An important reason why growth in the colonies is difficult to measure, however, is that most of the economy produced for local, domestic markets, and credit markets were correspondingly local. Peter Mancall and Thomas Weiss estimated that colonial exports amounted to about 10% of economic activity throughout the eighteenth century.41 And Mancall, Rosenbloom, and Weiss estimated that even in the lower South, where production for export was a more significant part of the economy, foreign exports only amounted to 20–25% of gross domestic product.42 The existing data likely do not offer a good measure of the extent of commerce.

Per capita figures must be considered in light of high rates of population growth during the colonial period, although the impact of immigration on growth is unclear given the existing evidence. Population growth distorts the correlation between per capita wealth and economic expansion when newly added members of a society have lower than average incomes (for example, immigrants and newborns). Factoring in high levels of population growth means that the average total economic growth figures are not inconsiderable, especially for a developing economy.43 In the case of colonial British America, however, Ran Abramitzky’s and Fabio Braggion’s research on indentured servant contracts concluded that immigration to the American mainland colonies was “positively selected” for people with high human capital who could contribute to the economy.44 Immigration is therefore unlikely to explain low economic growth rates.

What impact did the Debt Recovery Act have on the colonial economy? As chapter 3 shows, most colonies had modified the English law to some degree prior to 1732, so it is necessary to examine the history of each colony’s laws to understand the legal changes required under the Debt Recovery Act. More generally, it is difficult to measure the impact of the Debt Recovery Act, or any law, on the economy. The existing figures on import levels would not capture the effect of the Act because changes in other factors, such as, for example, the demand for tobacco and other exports, would likely outweigh the impact of the legal regime. These data caution against causal claims about colonial legal regimes and economic growth. The current legal origins literature, described above, suggests strongly that the former colonies of Britain have had higher economic growth over the long term than colonies of other European powers. Again, contemporaries believed these laws and institutions were essential to obtaining better terms of credit, an underpinning of the economy. The purpose of this book is to offer a legal history of credit, to present research on the history of laws and legal institutions that formed the foundation of the colonial market economy and served as one of the origins of capitalism. The hope is that the legal history offered here may help further work by economic historians.



THE PROBLEM OF FINANCIAL RISK

A final complexity in analyzing the impact of the colonial legal regime on growth is that laws and institutions designed to mazimize credit and liquidity increase the level of financial risk in society. The pervasive use of property as collateral for credit introduces the possibility of widespread foreclosures and a lack of social stability. One issue in examining the risk created by a legal regime relates to temporal considerations. Ex ante, an individual or the society might want laws that maximize the extension of credit and that lower interest rates. Providing expansive protections for creditors against debtors’ default and creating conditions for competitive lending markets might be enacted as popular measures to achieve those ends. Later in time, ex post, the society’s financial conditions might decline. When individuals are unable to repay debts on a widespread basis, popularity of property or homestead exemptions (which legally exempt certain property from the claims of creditors), measures to delay debt collection or foreclosure, as well as other debtor protections, might gain popularity, even in places where creditor-protective measures were preferred ex ante.

In a notable example from the nineteenth century, the economists Rachel Kranton and Anand Swamy found that when the British introduced new laws and civil commercial courts in the Bombay Deccan in India, an immediate effect was that interest rates declined, allowing landowners to have far greater access to credit. In a subsequent economic downturn, however, the foreclosures on land—newly offered as a remedy by the British courts—led to civil unrest and were a cause of the Deccan Riots against the British in 1875.45 Debtor protection measures likely make good economic sense when the defaults are a result of widespread recession (rather than individual delinquency). Thus, the economically optimal policy might be to enact “creditor-friendly” and “debtor-protective” measures at different times in the same legal jurisdiction.

Analyzing the tradeoffs between protections to creditors—which lower interest rates ex ante, and protections for debtors—which ameliorate recessionary conditions ex post, is highly complex. Each local community is likely to want to decide how much financial risk it wants to assume. Chapters 3 and 4 describe in detail the legal history of property exemptions in colonial British America. In Britain in the seventeenth and eighteenth centuries, landowners could voluntarily mortgage their land, which offered the remedy of foreclosure (loss of title), but they could not lose their title to land through the legal claims of unsecured creditors. A central question in the British colonies was whether English protections on land from unsecured creditors would be adopted and apply to colonial land and slaves. Prior to 1732, each colonial administration was able to enact its own policies with regard to the status of land and slaves in the colonies. As chapter 3 describes, beginning in the seventeenth century, several colonies modified English law by defining land as a chattel—and therefore subject to unsecured creditors’ claims. Other colonies retained English law and protected title interests to land from unsecured creditors. Then in 1732, Parliament enacted the Debt Recovery Act which held that, throughout all of the British colonies, all land, houses, and slaves could be taken involuntarily by legal process to satisfy all unsecured debts. Moreover, the law was mandatory and colonial legislatures could no longer enact new legislation on the subject. In essence, as a matter of the general law (fee tail aside) there were no more than minute property exemptions from unsecured creditors in the British American colonies after 1732.

In the founding era, each state had the opportunity to set its own policies with regard to the remedies available to creditors. Beginning in the 1840s, homestead exemption laws were widely enacted throughout the states to protect landowners from financial risk. When the first federal bankruptcy laws were enacted in the nineteenth century, differences between states on the nature of the property exemptions from creditors’ claims were one issue preventing a uniform, national policy. Even today, our federal bankruptcy law defers to state law to define property exemptions. Thus there may be no perfectly “right” answer in balancing the tradeoff between lower interest rates and measures to reduce financial risk. The existing economic history scholarship has not engaged sufficiently with measures that remediate against risk.



Yet, one pillar of the capitalist economy we inherited from the past are credit markets that allow the use of property as collateral to access funds for investment. The colonial creation of functioning legal institutions that protected property titles, that made interests in property transparent, and that allowed individuals to pledge their property as collateral for debts, set the stage for the rapid economic advance of the United States. At the same time, the introduction of slavery associated with the same laws brought four centuries of stark injustice toward initially hundreds of thousands of Africans suffering the slave trade, and millions of descendants. The Debt Recovery Act was a foundation for a future capitalist economy and, by requiring courts to hold slave auctions to satisfy creditors’ claims, brought legal formality to colonial practices of racial subordination. The laws and legal institutions of the colonial era that allowed individuals to vastly expand the liquidity of the economy remain at the foundation of today’s economy.
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Conclusion


The history of the laws and legal institutions underlying the colonial credit economy speaks to the history of our democracy and capitalist society. The rise of representative government was closely connected with the ownership of property—both land and slaves—in the history of the United States. In colonial British America, democracy originated in assemblies of property owners often at odds with the policies of royally appointed governors. These first representative legislatures viewed the protection of property interests as a principal role of government.

In the colonial era, the policy of the British authorities was to distribute land to settlers in small parcels, in order to maximize the land under cultivation and thereby increase the wealth of the realm. Encouraging immigration from Europe and the importation of slaves were explicit policy goals. It was feared that granting land in large parcels might lead to land being held in reserve, delaying cultivation. Cash crops helped Britain’s balance of trade; landowners who cultivated crops could afford to consume more imports from England. But in granting small parcels and promoting slavery, the Crown appears to have been indifferent to the political repercussions on colonial society. By creating a nation of landowners and slaveholders, these colonial policies unwittingly laid the foundation for a republican society, radically different from England. The emphasis on property ownership also led to the focus on individual rights. As Joseph Story explained, early Americans’ “jealous watchfulness of their rights and … a steady spirit of resistance against every encroachment” was a character trait flowing from the fact that the “yeomanry are absolute owners of the soil, on which they tread.”

The laws and legal institutions developed in colonial America for protecting property rights were an essential foundation underlying the credit system. Security of title was the linchpin of the economic and political system. The simplicity and relatively low cost of American conveyancing allowed landowners to buy and sell property as a liquid asset. Allowing individuals to use their property as assets from which to draw credit led to the creation of wealth that could be used for further development or spent on consumption that increased the nation’s wealth. In the eighteenth century, the paper money and debt instruments issued by the Bank of England expanded Britain’s liquid wealth. In Britain’s American colonies, legal institutions such as the common law courts, title recording devices, and a body of laws that clarified the terms of credit and the remedies of creditors laid the foundation for the expansion of credit, and capitalism, in the nascent United States.

At the same time, the credit system promoted the growth of slavery. Property held in slaves was a central underpinning of colonial American credit markets; mortgages on slaves were used to purchase yet more slaves. The rate at which slaves were shipped to the colonies was highest in the two decades before the Revolution. As Edmund S. Morgan explained in American Freedom, American Slavery (1975), “[t]he rise of liberty and equality in America had been accompanied by the rise in slavery.” When Thomas Jefferson wrote in the Declaration of Independence that “all men are created equal,” he owned more than one hundred slaves. The supposed equality of Whites was in counterpoint to the brutally unequal system that subjugated Black slaves. The economic prosperity that better access to credit made possible for White Americans rested in part on the increased suffering of enslaved Africans.

This book has described the evolution of laws governing credit in early America. The desire for increased credit was a thread running through British parliamentary legislation, colonial innovations in laws and institutions, and ultimately, the desire for independence. It led early colonial legislatures to adopt local title recording with transparency as a goal and led New England colonies to treat land as a “chattel” in the late seventeenth century. Parliament followed in 1732 with a law treating land, slaves, and other property as chattel in the context of creditors’ claims. These policies reshaped the nature of inheritance, making land no longer a fundamental birthright of an heir. They promoted slavery, a form of servitude that expanded dramatically when slaves became the principal collateral for debts. The colonial legislatures enacted currency policies to expand liquidity and manage risk. When Parliament’s Stamp Act taxed ground-level economic institutional services to generate revenue for the Crown, the colonists responded with the movement for independence. The lasting legacy of treating land like a commodity, the legacy of slavery, and the economic institutions created in colonial British America and still functioning today remain at the foundation of our economic and political life.
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